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I.
EXECUTIVE SUMMARY

R. Matthew Kohly, Director – Telecommunications Carrier and Government Relations for Socket Telecom, LLC, testifies to the following: 

Inter-Carrier Compensation Issue No. 3 and OE-LEC Issue No. 1 – This appendix is contrary to Section 251(a) because it requires the CLEC to establish a direct connection with SBC within SBC’s network and actually prohibits an indirect interconnection.  By requiring a direct interconnection, it is contrary to the requirements of the Missouri MCA plan, which specifically contemplates local MCA traffic being routed via indirect interconnections between LECs.  For these reasons alone, SBC’s proposed appendix should be rejected.

If the Commission determines that this type of appendix is necessary or that a separate agreement is necessary, the Commission must address the remaining issues. 

OE-LEC Issue No. 2 –Given that no LATA waiver has been granted in Missouri since LATAs were established, it seems unlikely that a waiver would be granted in the future.  Further, since we have no experience with LATA waivers in Missouri, it would be difficult to attempt to address the parameters of such a waiver in advance.  Lastly, if such a waiver is ever requested and granted, the OE-LEC attachment could be modified at that time using the interconnection agreement’s change in law provisions.  It should also be noted that the Commission recently rejected SBC’s attempt modify the definition of LATA to include provisions related to past and potential future changes in LATA boundary waivers in another proceeding. 


OE-LEC Issue Nos. 3, 5, 6, 7 and 8 – Each of these issues deals with whether SBC is able to require a CLEC competing in another ILEC’s territory to establish a direct interconnection with SBC as well as the directly related issue of whether SBC will continue to route calls to and from CLECs via an indirect interconnection.  SBC provides no justification why a direct connection must always be established between a CLEC operating in another ILEC’s territory and SBC.  Elsewhere in its testimony, SBC acknowledges that direct connections are not always feasible and the indirect interconnection is an efficient type of interconnection.  SBC’s legal argument about the applicability of Section 251(c)(2) of the Act is completely unrelated to the OE-LEC Appendix as Section 2.2 of the OE-LEC Appendix makes it clear that the interconnection contemplated by the Appendix is being established pursuant to Section 251(a) of the Act.  Section 251(a) imposes obligations onto all LECs to directly or indirectly interconnects with other telecommunications providers for the exchange of traffic.  Prohibiting an indirect interconnection, as this appendix would do is inconsistent with the federal law.   


OE-LEC Issue No. 4 – This is the same issue as found in NIM DPL, Issue No. 2.  This issue is addressed in the testimony of Charles D. Land submitted on behalf of the CLEC Coalition. 

NIA Issue No. 2 – In previous cases concerning the MCA, the Commission defined MCA calls as local calls, ruled that the intercompany compensation must be bill-and-keep between companies, and that the calling scope and dialing pattern did not vary based upon the identity of the called party’s local service provider.  An MCA area is simply a Local Calling Area that involves multiple LECs.  The present M2A agreement specifically states, “For purposes of interconnection and inter-company compensation, ‘Exchange Area’ shall be defined consistent with SWBT’s Missouri Retail Tariffs, except that the entirety of a Metropolitan Calling Area shall be considered a single Exchange Area.”  The M2A also includes provisions that prohibited Transit Charges from being applied to MCA traffic. 

II.
INTRODUCTION AND WITNESS QUALIFICATION
Q.
Please state your name and address.

A.

My name is R. Matthew Kohly.  My business address is 1005 Cherry Street, Suite 104, Columbia, Missouri 65201.

q.
ARE YOU THE SAME R. MATTHEW KOHLY THAT FILED DIRECT TESTIMONY IN THIS PROCEEDING?

a.
Yes.  I am.  

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING TODAY?

A.
I am testifying on behalf of the CLEC Coalition
 (“CLECs” or “Coalition”).

Q.
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?

A.
The purpose of my rebuttal testimony is to respond to the Direct Testimony of SBC’s Witness Scott McPhee on the necessity of the Out of Exchange – Local Exchange Carrier (“OE-LEC”) appendix as well as the issue of whether the Metropolitan Calling Areas should be defined as a Local Calling Area for purposes of interconnection.      

III.
ISSUE ANALYSIS
· Intercarrier Compensation Issue No. 3 – Should this agreement require SBC to exchange “Out of Exchange Traffic if the Parties have not agreed to the appropriate terms and conditions to a Party operating as an “Out of Exchange LEC”?

· OE-LEC Issue No. 1 – Should CLECs be required to have an Out of Exchange Appendix when CLEC is seeking Section 251(a) interconnection with SBC Missouri so that CLEC may serve exchanges, which are not in SBC Missouri incumbent exchange areas?

Q.
WHAT JUSTIFICATION DOES SBC PROVIDE IN ASSERTING THAT THE OE-LEC APPENDIX IS NECESSARY?

A.
SBC’s view that this appendix is necessary seems to be based solely upon its legal position that Section 251(c)(2) of the Act only applies to SBC’s ILEC territory.  Because of that narrow view, SBC asserts that the provisions for exchanging traffic that originates or terminates outside of its ILEC exchanges must be governed by a separate appendix.   

Q.
DO YOU AGREE WITH THAT RATIONALE?

A.
No.  First and foremost, the OE-LEC Appendix has absolutely nothing to do with SBC’s obligations under Section 251(c)(2) of the Act.  Instead, it is clear that the OE-LEC Appendix relates to SBC’s obligations to interconnect, directly or indirectly, with other telecommunications providers under Section 251(a) of the Act.  That is clearly set out in the agreed upon language in Section 2.2 of the proposed OE-LEC Appendix.

2.2
For purposes of this Appendix, OE-LEC agrees to interconnect with SBC MISSOURI pursuant to Section 251(a) of the Act.

Q.
DOES THE APPROPRIATENESS OF THIS APPENDIX DEPEND UPON THE COMMISSION’S DECISIONS AS THEY RELATE TO SBC OBLIGATIONS UNDER SECTION 251(C)(2)?

A. 
Again, the answer is no.  This appendix has nothing to do with SBC’s obligations under Section 251(c)(2).  As will be explained in OE-LEC Issue No. 4, this is the reason that the CLEC Coalition is opposing SBC’s proposed language in Section 2.3 of this Appendix.  

 Q.
ON PAGE 66 OF HIS DIRECT TESTIMONY, MR. MCPHEE ASSERTS THAT A CLEC COMPETING IN ANOTHER LEC’S TERRITORY INVOLVES UNIQUE ISSUES THAT MUST BE ADDRESSED THROUGH THE OE-LEC APPENDIX.  DO YOU AGREE?

A.
No.  I do not.  One of the specific issues that Mr. McPhee cites as needing to be addressed is the process of opening codes and routing of traffic.  The codes being referred to in his testimony are NPA-NXX codes that are assigned to CLECs that operate in exchanges where SBC is not the ILEC.  The specific provision of the OE-LEC Appendix that addresses the process of opening CLEC NPA-NXX codes simply states that SBC will open CLEC NPA-NXX codes associated with exchanges where SBC is not the ILEC using “SBC Missouri’s standard code opening timeframes.”
  This is the same standard code opening timeframe that SBC uses to open NPA-NXX codes associated with other ILECs where there is no similar contract in place.  If SBC were following the Commission’s directive to not discriminate based upon the identity of the MCA customer’s local service provider, SBC would not treat the opening of a CLEC’s MCA codes any differently than the opening of another ILEC’s MCA codes.  The same should also hold true for non-MCA codes.  

Q.
IS THIS AGREEMENT NECESSARY TO ADDRESS THE ROUTING OF TRAFFIC?

A.
No.  Traffic can be routed via indirect interconnection as it is today.  There is no reason that a separate agreement mandating a direct connection is necessary.  

Q.
DO YOU HAVE AN OPINION ABOUT WHY SBC IS INSISTING THAT CLECS THAT COMPETE OUTSIDE OF ITS TERRITORY MUST BE SUBJECT TO THE OE-LEC APPENDIX?

A.
Yes.  As will be discussed later in my testimony, it seems that SBC’s primary goal with the OE-LEC Appendix is to require all CLECs that compete in other ILEC’s territories to directly interconnect with SBC at the CLEC’s sole expense regardless of traffic volumes or the efficiency of a direct connection.  Given SBC’s position on other issues related to transit traffic, it seems that SBC is seeking to become the sole provider of transit services by forcing CLECs to directly interconnect with SBC and by refusing to accept transit traffic delivered to SBC by third-party transit providers.  These are not valid reasons for requiring the Appendix and SBC does not subject other ILEC’s to this type of treatment.     

· OE-LEC Issue No. 2 – Should the OE-LEC Appendix properly address situations where the FCC has granted a LATA boundary waiver, such that traffic formerly deemed InterLATA is thereafter considered 251(b) traffic? 

Q.
DO YOU HAVE A RESPONSE TO SBC’S PROPOSAL TO INCLUDE INSTANCES WHERE THE FCC HAS GRANTED A LATA BOUNDARY WAIVER IN MISSOURI?

A.
SBC asserts that the OE-LEC Appendix should have language that will address any instance where the FCC has previously granted a LATA boundary waiver.  However, SBC fails to identify any instance in Missouri where the FCC has previously granted such a waiver.

Q.
IN ADDITION TO ADDRESSING PAST LATA BOUNDARY WAIVERS, SBC’S PROPOSED LANGUAGE ATTEMPTS TO ADDRESS ANY FUTURE LATA BOUNDARY WAIVERS.  DO YOU HAVE A RESPONSE?

A.
SBC asserts the OE-LEC Appendix should be drafted in manner flexible enough to address any future LATA boundary waivers that may occur.  Given that the parties do not know the details of such a potential future event, it does not seem reasonable to attempt to anticipate those details now.  The impact of future events is more appropriately addressed through the change in law provisions.  SBC fails to explain why the change in law provisions of the agreement are not adequate to address such a future event.  Given the details of future LATA boundary change, if one even occurs, are unknown, it is more reasonable to address any necessary changes through the change in law than try to anticipate what is needed now.  For this reason, SBC’s proposed language on this issue should be rejected. 

Q.
HAS THIS ISSUE RECENTLY BEEN ADDRESSED BY THE COMMISSION?

A.
Yes.  In Case No. TX-2003-0301, which was the recent rulemaking related to the Enhanced Record Exchange rule, SBC filed comments asking the Commission to modify the definition of the term “LATA” to “reflect the fact that LATAs, including those in Missouri, have been subsequently modified by the courts and are now subject to periodic modification by the FCC.”
   In the Final Order of Rulemaking for 4 CSR 240-29.020, the Commission rejected SBC’s proposed modification.
  Consistent with that, the Commission should reject SBC’s proposed language 

· OE-LEC Issue No. 3 - Is the OE-LEC required to directly interconnect their network with SBC network for the exchange of OE-LEC traffic?

· OE-LEC Issue No. 5 – Should a CLEC be required to direct end office trunk once OE-LEC traffic exceeds one DS1 (or 24 DS0s) to or from an SBC Missouri End Office?

· OE-LEC Issue No. 6 – Should SBC Missouri be required to utilize a third Party carrier to interconnect with the OE-LEC to Exchange OE-LEC traffic?

· OE-LEC Issue No. 7 – Should SBC Missouri be required to accept Third Party MCA traffic that is originated by the CLEC, transited by an ILEC and terminated on SBC Missouri’s Network?

· OE-LEC Issue No. 8 – Should the CLEC route OE-LEC traffic to SBC via the Local Exchange Routing Guide that associates End Office and Serving Tandems by owner?

Q.
CAN YOU EXPLAIN WHY YOU COMBINED ALL OF THESE ISSUES INTO ONE GROUP?

A.
Yes.  Each of these issues deals with whether a direct connection between a CLEC competing in another ILEC’s territory and SBC is required, as well as the directly-related issue of whether SBC will continue to route calls to and from CLECs via an indirect interconnection.     

Q.
DOES SBC PROVIDE ANY JUSTIFICATION FOR WHY A DIRECT CONNECTION SHOULD ALWAYS BE ESTABLISHED BETWEEN SBC AND CLEC COMPETING IN ANOTHER ILEC’S TERRITORY?

A.
No.  SBC’s witness, Scott McPhee, simply asserts there should be a direct connection when a CLEC and SBC exchange traffic.
  He then puts forward SBC’s legal argument that SBC is not obligated to interconnect outside of its ILEC territory pursuant to Section 251(c)(2) of the Act.  Mr. McPhee then takes these two views and concludes that the CLEC must interconnect with SBC on SBC’s network and that this Appendix is necessary to make sure the CLEC does interconnect on SBC’s network.  Simply put, forcing the CLEC to directly interconnect with SBC seems to be entire purpose of the OE-LEC Appendix.      

However, Mr. McPhee provides no justification of why a direct connection must always be established between a CLEC operating in another ILEC’s territory and SBC.  In addition, his legal argument about the applicability of Section 251(c)(2) of the Act is completely unrelated to the OE-LEC Appendix as Section 2.2 of the OE-LEC Appendix makes it clear that the interconnection contemplated by the Appendix is being established pursuant to Section 251(a) of the Act.  Section 251(a) of the Act specifically requires carriers to interconnect directly and indirectly with the facilities of other carriers.  The OE-LEC Appendix has nothing to do with SBC’s obligations under Section 251(c)(2) of the Act.

Q.
ELSEWHERE IN TESTIMONY, DOES SBC ACKNOWLEDGE THAT AN INDIRECT INTERCONNECTION IS AN EFFICIENT OPTION?

A.
Yes.  Indirect interconnection is established via transit services such as those that SBC and other LECs provide today.  In explaining why SBC provides transit services, Mr. McPhee acknowledges that there will be instances where carriers are unable to directly interconnect with the myriad of other telecommunications carriers in a given area and that, as a matter of economics, there will be instances where a direct connection is not an efficient option.
  In other words, the indirect interconnection is an efficient option.  In fact, SBC currently utilizes an indirect interconnection when one of its customers located in the Westphalia LATA places a call to a customer of Socket that is also located in the Westphalia LATA. 

 Q.
ON PAGE 69 OF HIS DIRECT TESTIMONY, MR. MCPHEE ASSERTS THAT THE CLEC COALITION IS LEAVING OUT CLARIFYING LANGUAGE THAT DETAILS THE OBLIGATION OF A CARRIER TO INTERCONNECT ON THE INCUMBENT LEC’S NETWORK.  DO YOU HAVE A RESPONSE?

A. 
The language the CLEC’s are opposed to is more than just “clarifying language.”  The agreed upon language in Section 2.1 sets forth the fact that the CLEC is operating outside of SBC’s ILEC territory.  The disputed language is:

2.1 For purposes of this Appendix, OE-LEC  operates and/or provides telecommunications services outside of SBC MISSOURI incumbent local exchange areas and desires to interconnect OE-LEC’s network with SBC MISSOURI’s network(s).


As set forth in the testimony of Mr. McPhee, SBC interprets this language to mean the CLEC desires to directly interconnect with SBC.  SBC then takes it one step further and concludes that the CLEC must directly interconnect with SBC on SBC’s network because of SBC’s legal interpretation of Section 251(c)(2) of the Act to support its position.   



This language and SBC’s interpretation of this language is in direct conflict with the agreed upon language in Section 2.2 of the OE-LEC Appendix.  Section 2.2 states “For purposes of this Appendix, OE-LEC agrees to interconnect with SBC Missouri pursuant to Section 251(a) of the Act.”  Section 251(a) is the obligation placed upon all telecommunications carriers to interconnect directly or indirectly with the facilities of other telecommunications carriers.  The OE-LEC Appendix has nothing to do with SBC’s obligations under Section 251(c)(2).  



There is simply no basis for SBC to insert language into the agreement that is interpreted to mean that the CLEC desires to directly interconnect with SBC on SBC’s network for the exchange of traffic when the CLEC competes in another ILEC’s territory.  As I outlined in my Direct Testimony, Socket has no desire to directly interconnect with SBC in the Westphalia LATA at Socket’s expense so that SBC may deliver its originating intraLATA toll traffic to Socket.

Q.
ELSEWHERE IN SBC’S TESTIMONY, DOES SBC ACKNOWLEDGE THE OBLIGATION TO INTERCONNECT INDIRECTLY PURSUANT TO SECTION 251(a)?

A.
Yes.  In addressing CLEC’s ability to provide transit services in competition with SBC’s transit services, SBC’s Witness Scott McPhee acknowledges that, “[u]nder the plain terms of the Act, SBC Missouri is only obligated to provide direct or indirect interconnection with its network.”

Q.
IN ADDRESSING THE ISSUE OF EXCHANGE TRAFFIC WITH CLEC, SBC SEEMS TO ASSUME THAT EVERY CLEC IS ALREADY DIRECTLY INTERCONNECTED WITH SBC AND THAT ALL TRAFFIC SHOULD BE EXCHANGED OVER EXISTING INTERCONNECTION FACILITIES?  CAN YOU RESPOND TO THAT? 

A.
SBC’s witness, Scott McPhee, states that if a CLEC wishes to exchange traffic with SBC, then it should interconnect at the existing Point of Interconnection (“POI”) with the SBC Missouri network.
  With this answer, it appears that he is assuming that the CLEC and SBC already have an existing Point of Interconnection in the same LATA.  As I pointed out in my Direct Testimony, this is not a valid assumption.  For example, Socket provides service in the Westphalia LATA in exchanges where Sprint and CenturyTel are the ILEC.  However, Socket does not provide local exchange service in the exchanges where SBC is the ILEC and therefore, Socket does not have a point of interconnection with SBC.

Secondly, Mr. McPhee’s statement is misleading as SBC’s proposed language only permits SBC to deliver its originating traffic to the CLEC via the existing POI.  SBC’s language in Section 4.4, 4.5, and 4.8 that is the subject of OE-LEC Issue No. 8 requires the CLEC to deliver its originating traffic to the SBC owned tandem switch or end-office if the end-office does not subtend an SBC tandem.  In other words, SBC would be free to use an existing POI for delivering its originating traffic but would require the CLEC to deliver its originating traffic directly to an SBC tandem or end-office.   

If the Commission determines that the OE-LEC Appendix is necessary, the Commission should adopt the CLEC Coalition’s proposed language in OE-LEC Issue Nos. 5, 6, and 7 and reject SBC’s proposed language in OE-LEC Issue Nos. 3 and 8.  The CLEC Coalition’s language in OE-LEC Issue No. 5 makes it clear that, in instances where there is an existing POI between SBC and a CLEC, both carriers are able to deliver traffic to the existing POI.  The CLEC Coalition’s language in OE-LEC Issue No. 6 addresses the situation where there is not an existing POI between the CLEC and SBC.  In this instance, the CLEC Coalition’s language makes it clear that traffic will be exchanged between SBC and the CLEC via an indirect interconnection until such time as traffic volumes justify a direct interconnection.  It also makes it clear that the cost of that direct interconnection will be split between the parties based upon relative usage.  The CLEC Coalition’s language in OE-LEC Issue No. 7 simply maintains the status quo in the MCA areas and permits traffic to exchanged via an indirect interconnection. 

· OE-LEC Issue No. 4 – Does the obligation to Interconnect under Section 251(c)(2) of the Act extend outside SBC Missouri’s Incumbent Local Exchange Territory?

Q.
WHY IS THE CLEC COALITION OPPOSED TO SBC’S PROPOSED LANGUAGE BEING INCLUDED IN THE OE-LEC APPENDIX?

A.
CLEC Coalition Charles Land addresses the main issue of SBC’s obligations under Section 251(c)(2).  However, SBC’s obligations under Section 251(c)(2) are completely unrelated to the OE-LEC Appendix and should not be included for that additional reason.  The language in Section 2.2 of the Appendix makes it clear that this appendix governs interconnection under Section 251(a) of the Act rather than Section 251(c)(2).  There is simply no reason to clutter this appendix with SBC’s views of what other provisions of the Telecommunications Act require or mean.

· NIA 2 – Is a “Metropolitan Calling Area” considered a Local Calling Area?

Q.
DO YOU HAVE A RESPONSE TO MR. MCPHEE’S ASSERTION THAT AN MCA AREA IS DIFFERENT THAN A LOCAL CALLING AREA?

A.
Mr. McPhee asserts that an MCA area is not the same as a Local Calling Area but provides no substantive support for that position.  He also asserts that an OE-LEC Appendix is necessary if a CLEC provides service in a non-SBC exchange and desires to exchange MCA traffic with SBC.  Again, he provides no factual support for that statement.  When the Commission determined that CLECs were to be recognized as MCA providers, the Commission did not mandate that CLECs enter into separate agreements with SBC or other ILECs in order to provide MCA service.  Similarly, the Commission did not mandate the all ILECs providing MCA service enter into agreements with each other.  There is no basis for SBC to require competitive MCA providers to enter into separate agreements that imposes unique obligations on them, as does the OE-LEC Appendix.  Instead, the Commission ruled that MCA calls are defined as local calls, ruled that Intercompany compensation must be bill-and-keep between companies, and that the calling scope and dialing pattern did not vary based upon the identity of the called party’s local service provider.  The Commission also prohibited LECs from assessing transit charges for MCA traffic.



Finally, as I pointed out in my direct testimony, the present M2A agreement specifically states, “For purposes of interconnection and inter-company compensation, “Exchange Area” shall be defined consistent with SWBT’s Missouri Retail Tariffs, except that the entirety of a Metropolitan Calling Area shall be considered a single Exchange Area.”
  Mr. McPhee fails to explain why this treatment of the MCA as a single Exchange Area should be changed.   

Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?

A.
Yes.  It does but I reserve the right to supplement it if necessary.  

�  	Big River Telephone Company, LLC, Birch Telecom of Missouri, Inc., ionex communications, Inc., NuVox Communications of Missouri, Inc., Socket Telecom, LLC., XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc., Xspedius Management Co. Switched Services, LLC, d/b/a Xspedius Communications, LLC.


� 	“4.10 SBC MISSOURI will open OE-LEC NPA-NXX codes, rated to or identified to reside in non-SBC MISSOURI exchange areas, in SBC MISSOURI Tandems and End Offices using SBC MISSOURI’s standard code opening timeframes.” Proposed OE-LEC Appendix. 





� 	Case No.  TX-2003-0301, In the Matter of a Proposed Rule to Require all Missouri Telecommunications Companies to Implement and Enhanced Record Exchange Process to Identify the Origin of IntraLATA Calls Terminated by Local Exchange Carriers (“Case No.  TX-2003-0301”), SBC Missouri’s Comments at 8 – 9. 


� 	Case No.  TX-2003-0301, Final Order of Rulemaking, 4 CSR 240-29.020, pg. 2.


� 	Direct Testimony of Scott McPhee at 70.


� 	Direct Testimony of Scott McPhee at 52.


� 	Proposed OE-LEC Appendix, Section 2.1.


� 	Direct Testimony of Scott McPhee at 49.


� 	Direct Testimony of Scott McPhee at 70.


� 	M2A Interconnection Agreement, Attachment 11, Network Interconnection Architecture, Section 1.2.
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