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I.
EXECUTIVE SUMMARY

Charles D. Land, consultant to the CLEC Coalition, testifies to the following:


NIA 9 – CLECs should not be required to establish an additional POI when traffic to a tandem or end office exceeds 24 DS1s at peak over three consecutive months. SBC’s proposal that CLECs be required to establish and pay for circuits over which SBC’s traffic terminates is directly in violation of the FCC’s rules and is contradictory to the FCC’s Virginia Arbitration Award. SBC has argued that establishment of additional POIs will improve network reliability and will remove traffic from SBC tandem switches. Mr. Land disputes these arguments as untrue and states that SBC’s assertion that establishment of additional POIs will improve network diversity and reliability is false. 


NIA 1 – The ICA should not include the use of the term “lawful” as a type of Unbundled Network Element. Although primarily a UNE 6 issue, the CLEC Coalition contends SBC’s proposed addition of the term “lawful” to the term “Unbundled Network Element” is an inappropriate and unnecessary change and opposes it wherever it is proposed by SBC. CLECs are concerned that inclusion of the word “lawful” could be utilized in some circumstances by SBC to refuse to provide UNEs. 


NIA 3 and ITR 3(a) – CLECs should be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic. AT&T currently is allowed to combine interLATA and intraLATA traffic onto end office trunk groups. CLECs are seeking the same resolution that is determined to be appropriate for AT&T.


NIA 5 (a) and (b) and ITR 4 – Transit Traffic should be included in the definition of Section 251(b)(5)/IntraLATA Toll Traffic. This issue is primarily a compensation issue for Attachment 12. Mr. Land states that because Section 251 services and Transit services must utilize the same facilities, it is appropriate for this contract to address how Transit traffic will be handled, especially when it is inextricably intermingled with other Section 251 traffic.


CLECs and other ILECs are dependent on SBC’s tandem functionality in order to operate efficient networks. If tandem functionality is not available, or if it is overpriced, CLECs will be forced to make inefficient network decisions. If SBC, as the transiting carrier, is not required to provide transit at cost-based rates, it could dramatically increase the price to move traffic through interconnected networks in Missouri. 

NIA 7 – Optional EAS traffic should be included in the definition of “Section 251(b)(5)/IntraLATA traffic.” CLECs intend to make it clear that optional EAS traffic is included within this definition. 


NIA 8 – The Interconnection Agreement should allow for the use of third-party transit providers. CLECs are seeking (1) to be allowed to utilize each other’s networks where they choose to do so for interconnection trunking, and (2) to be permitted to offer tandem switching services that compete with the tandem and Transit services that SBC offers. In smaller exchanges, where traffic volumes are low, SBC’s proposals can cause a very inefficient use of facilities. Mr. Land describes the CLECs’ proposal that a CLEC be permitted to route its traffic by way of another carrier if the CLEC wishes as a more efficient use of trunk groups that would save both SBC and CLECs money. 


NIA 10, NIM 2, and NIM 3 – CLECs may connect at any point within the SBC Texas network, including CLEC switch locations and a Mid-Span Fiber Meet Point. Mr. Land emphasizes that the FTA states that an ILEC is required to permit a CLEC to interconnect anywhere on the ILEC’s network where such interconnection is technically feasible. The FTA does not say “local network,” it simply says CLECs can interconnect on the ILEC’s network. SBC has not disputed that CLEC switch locations are on its “network.” Mid-span fiber meet points are available to CLECs today, proving their technical feasibility. CLECs request that this option remain available. If this method of interconnection were eliminated, it would create major problems for CLECs that have existing mid-span fiber meet points. Those CLECs would be required to place additional fiber to continue on to a meet point at the ILEC wire center, or to find some other means of interconnecting. 


NIA 11, ITR 1, and NIM 1 – CLECs should be permitted to combine Special Access transport, UNE transport and trunking transport under the Interconnection Agreement. The Triennial Review Order allows commingling of services. To the extent that a CLEC has a “qualifying service,” it may order a UNE to provision that service and it may provide other services over that UNE. Such other services could be interconnection trunking, or services that were previously provided over special access. Because of the possibility of commingling, the Coalition objects to SBC’s proposal to charge special access charges for these facilities. This issue is more appropriately addressed in Attachment 12, but Mr. Land discusses it in his testimony to make the point that SBC made this proposal in negotiations for this agreement, and to show that the Parties have negotiated this point in the context of their Section 251 negotiations. 


ITR 6 – CLECs should not be required to establish a segregated trunk group for mass calling. With the advent of SS7, the need for choke networks has diminished greatly, as interoffice trunks are not tied up on calls to busy stations. Mass calling trunking requirements tie up trunk networks and telephone number NPA/NXXs. Most CLECs do not market this service. Mr. Land proposes a software solution that would eliminate the requirement for trunking but would permit choke controls of mass calling. 

Other Coalition witnesses address other interconnection issues. Other CLEC Coalition address interconnection issues in the Coalition’s DPLs. R. Matthew Kohly addresses NIA 2 and NIA 6.  James C. Falvey addresses several Xspedius-only issues: NIA 4 and ITR 2, NIA 12, ITR 13, NIA 14 and NIM 5, and NIM 4. Edward C. Cadieux addresses entrance facilities.  

II.
INTRODUCTION AND WITNESS QUALIFICATION
Q.
Please state your name and address.

A.
My name is Charles D. Land. My address is 26407 Bubbling Brook Drive, San Antonio, Texas.

Q.
By whom are you employed and in what capacity are you appearing IN THIS PROCEEDING?

A.
I am a consultant to the CLEC Coalition
 (“CLECs” or “Coalition”).

Q.
Have you at any time appeared as an expert witness?

A.
Yes.  I have testified before the North Carolina Utilities Commission on numerous occasions.  The subjects of testimony were telephone service quality, trended cost, adjustments for age and condition, and other issues.  I also conducted studies of telephone company purchasing practices, trended cost, fair value and depreciation of North Carolina utilities.



I have also testified on numerous occasions before the Public Utility Commission of Texas on the same issues and subjects plus certification, rate design, depreciation rates and current cost rate base.  I have testified in proceedings before the Commissions in Alaska, Arizona, Delaware, Indiana Kansas, Ohio, Oklahoma, and Wyoming, and in State District Court in Austin, Texas.



I prepared testimony and participated in testimony on most of the subjects addressed herein in Texas Public Utility Commission Docket No. 28821, Kansas Corporation Commission Docket No. 05-BTKT-365-ARB, and Oklahoma Corporation Commission Cause No. PUD-2004-00497.

Q.
Please give a brief resume of your educational background and your professional qualifications.
A.
I graduated in June 1971 from Virginia Polytechnic Institute and State University with a degree in Electrical Engineering.  I am a Registered Professional Engineer in the State of Texas (Texas No. 41084).  I have also pursued graduate work toward a Masters of Economics Degree from the North Carolina State University.

Q.
Please give a brief history of your employment.

A.
After graduation from Virginia Tech, I worked approximately five (5) years for the North Carolina Utilities Commission as a Telephone Engineer with numerous responsibilities in the regulation of telephone and other utilities, including rate design, tariff review, service quality investigations, pricing studies, cost of service studies, telephone traffic usage studies, depreciation studies and trended cost studies.  For six (6) years I was employed by the Public Utility Commission of Texas and was responsible for most of the activities of the Engineering and Enforcement Division that concerned telephone and radio telephone utilities.  I was responsible for conducting and/or supervising the development of positions and testimony on rate design, service quality, current cost, depreciation rates and certification issues for telephone and radio telephone utilities.  I assisted in writing the rules of the Texas Commission and supervised the Commission staff employees who conducted tests and enforced the telephone service quality rules.



I began work as a consultant beginning in January 1983.  My work included active participation in access charge dockets at the Public Utility Commission of Texas during 1983 through 1986.  The other projects that I have undertaken include consulting contracts with the Rhode Island Commission, the Texas Public Utility Commission, the Alaska Public Service Commission, the Delaware Public Service Commission, the Washington Utilities & Transportation Commission, the Wyoming Public Service Commission, the Arizona Commission, the Ohio Consumers’ Counsel, the Indiana Utility Consumer Counselor, three Texas municipalities, the Texas Retailers’ Association, a number of interexchange carriers and many projects for approximately 16 telephone companies in Texas.


I have participated in numerous Interconnection agreement negotiations, and have appeared as a witness in numerous arbitration and dispute resolution proceedings.  I have been the witness for Attachment 11 issues in Kansas, Oklahoma, and Texas.
Q.
What is the purpose of your testimony in this proceeding?

A.
I am offering testimony to present information on the issues that the CLEC Coalition presented for arbitration in the Decision Point Lists for Attachment 11.  
Q. What topics are you covering and how will you organize your testimony?
A.
In this testimony, I will address the Attachment 11 interconnection and trunking issues. Other than starting with the single POI issue to include background information about analysis of interconnection issues, I will follow the CLEC Coalition Attachment 11 DPLs as closely as possible.

III.
Issue Analysis
· NIA 9 - Should the Parties be required to establish an additional POI when traffic to that tandem or end office exceeds 24 DS1s at peak over three consecutive months?

Q.
what is the background on this issue?

A.
SBC argues that a single point of interconnection (“POI”) should only be used as a “market entry” mechanism and proposes to require CLECs to establish additional POIs when traffic exceeds 24 DS1s to a tandem or end office. These findings are contrary to FCC rules and federal court decisions providing for a single POI. 

Q.
IS THERE SUPPORT FOR SBC’S MARKET ENTRY CONCEPT IN FEDERAL LAW?

A.
No, there is no support for SBC’s proposition in federal law. SBC’s arguments that a single POI per LATA is only intended to be a “market entry” vehicle are inconsistent with federal law and absolutely baseless. Neither the federal rules nor any court decisions limit the use of single POIs to CLECs that are “entering a market.” This is merely SBC’s attempt to phase out its single POI obligation over time, when in fact no such phase-out was envisioned under the law. Although a CLEC may voluntarily agree to establish more than one POI, only one POI in a LATA is required by law.
 The FCC has clearly ruled that “Section 251, and our implementation rules, require an incumbent LEC to allow a competitive LEC to interconnect at any technically feasible point. This means that a competitive LEC has the option to connect at only one technically feasible point in each LATA.”
 



Because there is simply no support in the Act or the FCC regulations that allows SBC to require additional POIs, the Commission should implement the simple single POI concept as embodied in the FCC rules. It should adopt the Coalition’s proposal to allow CLECs to establish a single POI in a LATA.

Q.
HAS THE FCC ESTABLISHED A STANDARD FOR STATE COMMISSIONS TO USE WHEN EVALUATING PROPOSED INTERCONNECTION METHODS?

A.
The FCC has established technical feasibility as the standard to be used when evaluating a CLEC’s proposed interconnection with an ILEC.
 The Fifth Circuit Court of Appeals has upheld a CLEC’s right to establish a single POI per LATA, stating, “the Act gives [a CLEC] the right to select any technically feasible POI.”
 As noted above, the FCC also has unequivocally stated that a CLEC may connect at only one technically feasible point in each LATA.
 



SBC has not disputed this clear legal requirement, but has failed to offer any evidence to allow the commission to conclude that the single POI method of interconnection is not technically feasible. Failing the requisite provision of proof from SBC and absent a finding by the Commission that the single POI method of interconnection is not technically feasible, the Commission must follow the law and allow CLECs to choose to interconnect via a single POI in a LATA.
Q.
WHY DOES SBC PROPOSE TO REQUIRE ADDITIONAL POIS?

A.
SBC has claimed that its proposals are more efficient and make better use of network resources. SBC has also argued that establishment of additional POIs will improve network reliability and will remove traffic from SBC tandem switches.  These arguments, if made in Missouri, are untrue.  The CLEC Coalition has not objected to SBC’s proposals for Direct End Office Trunks ("DEOTs") which set out much more demanding standards for conversion of tandem switched traffic to end office trunking.  In addition, SBC’s suggestion that the establishment of additional POIs will improve network diversity and reliability is false.  
Q.
IS THIS A PERMISSIBLE REASON TO REQUIRE ADDITIONAL POIS?

A.
No, it is not. The FCC has determined that considerations of “technical feasibility” may not include consideration of costs, accounting, or billing concerns.
 The Commission’s decisions must be consistent with the law; consequently, the Commission may not consider economic efficiencies or other factors when deciding this issue. 



Not only has the FCC precluded the Commission from considering the cost to SBC of a CLEC’s proposed method of interconnection, the FCC has consistently applied the Act to prevent ILECs from increasing a CLEC’s costs by requiring multiple points of interconnection. In its order approving SBC’s application for interLATA authority in Texas, the FCC stated that Section 251 of the Act gives competing local service providers the option to interconnect at as few as one technically feasible point within each LATA.
 The FCC stated that CLECs “may select the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers’ cost of, among other things, transport and termination.” 
 The Commission must apply the FCC-prescribed standard of technical feasibility and reject any inappropriate and illegal efficiency arguments made by SBC.

Q.
DO CLECS HAVE THE BURDEN OF PROOF TO SHOW THEIR METHOD OF INTERCONNECTION IS TECHNICALLY FEASIBLE?

A.
No. The FCC’s rules establish a standard of proof that applies to ILECs that deny a CLEC’s request for a method of achieving interconnection. SBC must prove to the Commission by clear and convincing evidence that an interconnection request “would result in specific and significant adverse network reliability impacts” before it meets its burden to reject an interconnection request on network reliability grounds.
 

Q.
HAS THE FCC ADDRESSED THE ISSUE OF A SINGLE POI?

A.
In the Virginia Arbitration Order, the FCC’s Wireline Competition Bureau (“Bureau”) stated: “Under the Commission’s rules, competitive LECs may request interconnection at any technically feasible point. This includes the right to request a single point of interconnection in a LATA.”
 

Q.
WHY SHOULD THE WIRELINE COMPETITION BUREAU’S DECISION PROVIDE DIRECTION TO THIS COMMISSION?
A.
The Virginia Arbitration Order provides explicit direction to state commissions because, first, the very staff that promulgated the FCC’s rules interpreted them and applied those rules in the Virginia arbitration case, and second, the Bureau had been designated by the Commission to decide these orders on its behalf.
 In the Virginia Arbitration Order, the Bureau acted under delegated authority from the full Federal Communications Commission and thus spoke as the FCC (and not as a state commission) when it addressed many of these same issues in the Virginia arbitration proceeding. Federal appellate courts have ruled that a decision of the Bureau is entitled to the same deference as that accorded an FCC decision.

Q.
CAN YOU PROVIDE AN EXAMPLE OF A FEDERAL COURT DECISION STATING THE BUREAU IS ENTITLED TO DEFERENCE?

A.
In Indiana Bell Telephone Company v. McCarty,
 the Seventh Circuit, sitting en banc, held that the decision of the Bureau is entitled to deference as a decision of the FCC interpreting its own rules: “We find the [Bureau’s] pronouncement on this issue not only persuasive, given the Act’s overarching goal of promoting competition and the [Bureau’s] expertise in this area, but one requiring deference as the voice of the FCC interpreting its own rules.”  The Seventh Circuit acknowledged that the Bureau’s decision was subject to review by the FCC, but held that, “[w]hen, as here, Congress has expressly permitted delegation of authority by statute, see 47 U.S.C. § 155(c), and the agency delegates authority to a subdivision, ‘the decision of the subdivision is entitled to the same degree of deference as if it were made by the agency itself.’”
 Accordingly, the Seventh Circuit held that it was required to follow the Bureau’s interpretation until the FCC ruled otherwise.
 



The Bureau’s decisions in the Virginia Arbitration Order are not only relevant, but they are entitled to deference and clearly cannot be ignored. The Virginia Arbitration Order should govern the Commission’s decision on this issue.

Q.
DO YOU HAVE OTHER REASONS why you do believe that CLECs should NOT be required to establish additional POIs in a LATA?

A.
SBC argued in Texas that its proposals were “very similar” to a prior precedent in an MCI case.  In that case, MCI was required to establish POIs at any tandem switch where it had more than 24 DS1s of traffic.  In this case, SBC is proposing that a CLEC establish additional POIs at any tandem or any end office that does not subtend a tandem where there are more than 24 DS1s of traffic.  That is potentially a huge difference, as there are typically ten to twenty times as many end offices as tandem offices.



Additional POIs, for most CLECs, are just a change in billing, and do not result in any different network configurations. The argument here is economic – who should pay for the transport for interconnection trunking?  The status quo in the M2A regarding establishment of additional POIs and in the financial responsibility for transport to distant offices has been found by Fifth Circuit to be inappropriate.  The parties are in agreement on most of the changes that are necessary regarding POIs.  It is only the “additional POI” requirement that is in dispute.  SBC’s “additional POI” proposal is simply a work around that is intended to reimpose costs on CLECs that the Fifth Circuit found to be unlawful.  In the case of a CLEC that has a large ISP customer base, it is likely that 98% or more of the trunking that has been established is for termination of the traffic from SBC’s customers to the CLEC’s customers.  The FTA states that a CLEC cannot be required to pay for termination of the ILEC’s traffic.  SBC’s proposal that CLECs be required to pay for circuits over which SBC’s traffic terminates is directly in violation of the FCC’s rules
 and is contradictory to the FCC’s Virginia Arbitration Award.

· NIA 1 - Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

Q.
Please explain This issue.

A.
SBC has proposed adding the term “lawful” to the term “Unbundled Network Element” throughout the Interconnection Agreement.  The CLEC Coalition contends that this is an inappropriate and unnecessary change and opposes it wherever it is proposed by SBC.  The substance of this dispute should most appropriately be addressed in Attachment 6, Unbundled Network Elements, but because this term appears in Attachment 11, we felt obligated to mention the dispute here.



For the most part, this is an issue of semantics. CLECs are unsure why SBC thinks this change is relevant and we are mystified as to what the changes in the relationship are between SBC and CLECs that SBC has in mind.  As in many other points in this arbitration case, when SBC seeks wording changes and cannot, or will not, explain what the practical implications of its language changes are, CLECs become very sensitive to the possibility that SBC has interpretations or repercussions in mind that it is refusing to disclose and that future disputes may be inevitable.  Although the CLECs have acquiesced to many such changes, there are times when they have balked where it appeared the risks were too high.



In this case, one would reasonably assume that all UNEs would also fit the description of “lawful” UNEs.  Otherwise, one would have to reach the conclusion that there are unlawful UNEs, which seems to be an illogical concept.  Our concerns are that inclusion of the word “lawful” could be utilized under some unforeseen conditions to permit SBC to refuse to provide UNEs pursuant to decisions of this Commission.  An example of this concern is the state of legal affairs surrounding UNEs that SBC asserted prior to release of the Triennial Review Remand Order – SBC contended that most UNEs that it provided were no longer “lawful” UNEs, until such time as the FCC issues new rules.  Although SBC’s opinion was not shared by CLECs, and SBC agreed to continue providing UNEs until such time as new regulations were in place, our concern is that SBC’s proposed contractual language may cause it to start unilaterally disconnecting services should similar circumstances arise under the new contract.


CLECs urge that Missouri interconnection agreements keep the name that is in the M2A today – “unbundled network elements.”

· NIA 2 - Is a “Metropolitan Calling Area” considered a “Local Calling Area?”

Q. Please explain this dispute.

A. In the M2A, CLECs have only been required to establish a single POI in each of the MCAs in which they operated.  The concern is whether SBC is, in its proposals, seeking to require additional POIs in the MCA.  Also, there is concern that SBC is seeking to require that CLECs execute an OE-LEC attachment before it could pass calls to or from non-SBC exchanges within the MCA areas, which is unnecessary. Coalition witness R. Matthew Kohly also addresses this issue in his testimony. 

Q.
Why do you believe that SBC may be attempting to require more POIs under this new agreement than under the M2A?

A.
At present, it is unclear what exchanges in the MCAs are considered to be served by a local tandem.  If there are exchanges, or switches, that are not tandem served, the SBC’s proposals would require POIs be established at any time that traffic to an end office exceeds 24 DS1s.  CLECs have proposed that MCAs be specified to be Local Calling Areas, or LCAs, so as to be assured that additional POIs would not be required.

· NIA 3 – Should CLECs be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?

· ITR 3 (a) – Should CLECs be able to combine InterLATA Toll Traffic on the same trunks with Section 251(b)(5), ISP Bound and IntraLATA Toll Traffic?
Q. Please explain this dispute.

A. The Coalition raises the issue to obtain the same resolution as is determined to be appropriate for AT&T.  AT&T is seeking to continue existing M2A provisions that permit it to combine local and access traffic on the same end office trunk groups.  Presently, when CLECs establish end office trunk groups for completion of 251(b)(5)/IntraLATA traffic, they typically have not used such trunk groups to complete interLATA calls that are subject to switched access rates.  This has been because of insistence by SBC that it has no means to bill switched access rates for such calls.  As a result, CLECs are charged for tandem switching services on interexchange traffic they terminate via Feature Group D trunks.  AT&T has suggested that it should be allowed to continue to combine interLATA and intraLATA traffic onto end office trunk groups.  This makes more efficient use of those groups and makes more efficient use of tandem switches by removing traffic from them when end office trunking is available.

Q. Is it correct that there is no means to correctly measure and bill switched access traffic that is routed directly to end offices?

A. No, that is not correct. SBC has implemented technology to bill switched access charges in intraLATA toll traffic that is routed over local trunk groups.  That solution can be utilized to measure and bill interLATA traffic.  AT&T and SBC have developed systems to properly bill for each type of traffic that transits its combined groups today.  

Q.
Does your proposal open the door to more efficient use of facilities?

A. Yes.  To the extent that CLECs have end office trunk groups for local traffic (which are required in many cases based on provisions in Attachment 11 that we have agreed to), permitting access traffic to be terminated over those groups takes this traffic off of the access tandem.  Reduction of tandem traffic has been a big objective of SBC.  This saves SBC a lot of costs, and it saves CLECs the tandem switching charges that it would otherwise pay SBC to terminate its access traffic via the SBC tandem.  It is not fair or reasonable to ask CLECs to pay more to SBC because of its deficiencies in billing systems.

Q. Is regulation moving in the direction of eliminating the huge array of traffic distinctions?

A. Yes.  Today, we have a vast array of definitions of various different kinds of traffic classifications that make trunking, rating, billing and accounting for traffic much more complex than it needs to be.  In addition, it falls back on regulators to sort out, define, and instruct when providers are unable to agree how to carry out this arcane and ridiculously complex classification system.  For example, we have “local” calls, which have now been further subclassified into 251(b)(5) calls, ISP bound calls, FX calls, mandatory EAS calls, optional EAS calls, and Out of Exchange (OELEC) calls.  We have long distance calls which have been subclassified into interstate access calls, intrastate/interLATA access calls, intraLATA access calls where the LEC provides the end user local service, and intraLATA access calls where the LEC does not provide the end user service.  Then we have 911 calls, directory assistance calls, choke network calls – the list seems to keep growing.  While different classifications and different treatment are appropriate in some cases, regulators and even ILECs have recognized that most of these differences in classification are unnecessary and are not sustainable in the long term.  SBC has worked with a broad industry coalition that has proposed that the present traffic and rating mechanisms for switched access and local reciprocal compensation traffic be combined.  This would replace about seven different classifications of traffic with one.

In nearly all cases, the reality is that a minute is a minute.  A CLEC, or SBC, incurs the same costs to terminate a minute of use to its customer regardless of whether it is an interstate access call, an intrastate access call, an EAS call or a local call.  One has to believe that sane minds will eventually see the light and eliminate the agonies that we go through today to classify and rate various minutes differently.  The electric industry used to have separate meters for water heaters in some areas, and they finally wised up to the ludicrous nature of separate meters for separate uses.  Imagine if we had to have an electric meter on our house for each of seven or ten different uses of electricity that we might make.  The FCC has, during February 2005, initiated the next phase of its reciprocal compensation investigation with the objective of developing a unified classification and compensation mechanism for switched access and local traffic.

While we cannot solve all of the legacy classification issues that we are faced with in this proceeding, we do have an opportunity on this issue to at least not make the situation worse – the Commission should allow carriers to continue to combine this traffic over the same trunk groups.

Q. How has the Texas Commission decided this issue?

A.
The Texas Commission has concluded that it is appropriate to allow these traffic types to continue to be combined as they have been in the past.

· NIA 4 – Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking? 

· NIA 4 Xspedius - Does the CLEC have the right to utilize one-way trunking?

· ITR 2 - Should the parties utilize two-way trunking or should CLEC have the right to unilaterally decide whether to use one-way or two-way trunking?

Q.
IS THIS A CLEC COALITION ISSUE?

A.
It is an issue raised by Coalition member Xspedius Communications, LLC. This issue is addressed in the testimony of James C. Falvey. 

· NIA 5 (a) – Should a non-251 (b) or (c) service such as Transit Service be negotiated separately? 
· NIA 5 (b) – If not, is it appropriate to include Transit Traffic in the definition of Section 251(b)(5)/IntraLATA Toll Traffic? 
· ITR 4 – Should non-251(b) or (c) services such as Transit be negotiated separately?
Q.
PLEASE EXPLAIN THIS DISPUTE.

A.
The disputed language for NIA 5 is:


1.10 “Local Interconnection Trunk Groups” are two-way trunk groups used to carry Section 251(b)(5)/IntraLATA Toll Traffic between CLEC end users and SBC MISSOURI end users.
1.16  “Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Optional EAS traffic, (iv) FX or virtual FX traffic (that may also fall under (i), (ii), or (iii)), (v) Transit Traffic, (vi) out of area traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.
(Underlined language is CLEC-proposed language that is disputed by SBC.  Bold language is SBC-proposed language that is disputed by the CLEC Coalition.)

The disputed language for ITR 4 is:

2.1.1 …. Trunking to an SBC MISSOURI Local Local/IntraLATA, or Local/Access Tandem Switch will provide CLEC access to the SBC MISSOURI End Offices which subtend that tandem. and to other service providers that are connected to SBC MISSOURI.  Trunking to a SBC MISSOURI End Office(s) will provide CLEC access only to the NXXs served by that individual End Office(s). 
(Underlined language is CLEC-proposed language that is disputed by SBC.  Bold language is SBC-proposed language that is disputed by the CLEC Coalition.)
Q.
What is Transit Service, and has SBC asserted that it does not have an obligation to provide this service?

A.
Transit service is a switching and transport function that is provided by one carrier (Carrier A) that allows the local traffic originated by a customer of another carrier (Carrier B) to be delivered to a third carrier (Carrier C) through a tandem of Carrier A. SBC in many cases provides the tandem functionality between ILECs when they share a mandatory local calling area or when they share an MCA calling area.  This tandem also provides call completion between various other providers, such as wireless providers and other CLECs.  SBC considers any traffic between a CLEC customer and a customer of another provider (that is not an SBC customer) that crosses SBC’s local tandem network to be Transit traffic.  SBC also asserts that Transit is not a Section 251 service and that SBC has no obligation to provide this service.  The reality is that we are just arguing over the price.  SBC appears happy to offer the service if it can name the price, and the prices that it has proposed have been between five and ten times TELRIC cost. CLECs and other ILECs are dependent on this tandem functionality in order to operate efficient networks.  If tandem functionality is not available, or if it is overpriced, CLECs will be forced to make inefficient network decisions.  In addition, there is not any evidence that SBC is proposing these same charges for other ILECs to which SBC provides tandem services.
Q.
Has SBC asserted that its proposals to price transit services somewhere between FIVE and TEN times SBC’s TELRIC costs are intended to make efficient use of SBC’s tandem switches, and that CLEC proposals would cause inefficient use of SBC’s tandem switches?

A.
That is what SBC implied in the Texas proceedings, but this is not true.  SBC’s Transit services should be priced at incremental cost (TELRIC) rates.  That would force CLECs to make economically sound decisions about when to use, or not use, SBC’s tandem switches.  If SBC’s Transit rates are priced many times costs (as SBC proposes) then CLECs are forced to utilize more costly options in order to avoid an overpriced (Transit) service.  In other provisions of this attachment, SBC has proposed language that requires Direct End Office Trunking when there are 24 DS0s or more in traffic to such an end office, and we have not objected to this language or to application of this language to transit situations. Thus, a CLEC is contractually obligated to install direct trunks and to stop using Transit service where there are 24 or more DS0s of traffic to one switch that subtends a transit tandem switch.  With this absolute requirement, and with the TELRIC-priced rate for the service, CLECs must have available TELRIC-priced Transit functionality.

This issue is primarily a compensation issue for Attachment 12 and addressed by CLEC Coalition Nancy Krabill.  SBC takes the position that Transit is not a Section 251 service, and therefore should not ever be mentioned in a Section 252 agreement.  SBC further states that the parties should implement a separate transit agreement that defines transit as a “market-priced” service. The CLECs take the position that (1) SBC’s legal position is wrong, and (2) even if SBC’s legal position were correct, because Section 251 services and Transit services must utilize the same facilities, it is appropriate for this contract to address how Transit traffic will be handled, especially when it is inextricably intermingled with other Section 251 traffic.

Q.
DO YOU HAVE CONCERNS ABOUT SBC’S ATTEMPT TO PRICE TRANSIT AT RATES OTHER THAN TELRIC? 

A.
If SBC, as the transiting carrier, is not required to provide transit at cost-based rates, it could dramatically increase the price of moving traffic through interconnected networks in Missouri.  Carriers who must pass traffic through SBC tandems have no realistic economic choice but to permit SBC to transit the traffic; SBC should not be allowed to use its “gatekeeper” role as the legacy dominant network provider in Missouri to extract unregulated transit rates for an interconnection functionality that cannot be obtained elsewhere.

Q.
ARE TRANSIT FUNCTIONS THAT ARE INHERENT IN THE INDIRECT INTERCONNECTION REQUIRED IN SECTION 251(C) A PART OF ANY OTHER FTA REQUIREMENTS?

A.
Yes, the transit functions are inherent in the 271 checklists as well. 

Q. If the Arbitrators agree with CLECs that CLECs should be allowed to use third party tandem providers (CLEC Coaltion NIA 8) would that eliminate the need for TELRIC-priced transit service? 

A. Not immediately.  Eventually, as third party tandem providers appeared to fill this need, the day may well come when there are competitive choices for CLECs, and enough of a “market” that regulation may be unnecessary.  These alternatives will not appear immediately, however, and today, there are no choices.  If the arbitrators do not allow the growth of third party tandem and Transit providers, then regulation of Transit services by SBC will be required indefinitely.

Q. What is the difference between Transit and Tandem service?

A.
Local switches connect to customer lines.  They also connect to trunks to other switches so that a customer served out of that local switch can call customers served out of other switches – be it other switches of the same provider, switches of other providers, wireless providers, etc.  Tandem switches do not connect to customer lines, they only connect switches.  Most larger local calling areas have a local tandem switch.  

Transit is a subset of tandem utilization – it is tandem usage where tandem switch is owned by a different provider than the owners of the end office switches involved in a particular call.
Q.
Can you please explain the significance of SBC’s proposed language:  “between CLEC end users and SBC MISSOURI end users” and the CLEC Coalition’s proposed language: “and to other service providers that are connected to SBC MISSOURI?”
A. Yes.  There is no doubt that local interconnection trunk groups will carry Transit traffic.  In the transit attachment that SBC proposed, there was not a suggestion that separate trunking should be required.  The only real issue for this Commission to decide is what rate is to be charged for that function.  SBC is proposing language that implies that local interconnection trunk groups are not intended to carry Transit traffic, while the CLECs want to make it clear that Transit traffic will be carried on those groups.  We are not, in this language, trying to prejudge the rate issues in Attachment 12, but to recognize the reality that regardless of this Commission’s decisions on rates for Transit traffic, it will be carried on these groups.

Q.
Has the Texas Commission ruled on this subject?

A.
Yes.  The Texas Commission recently decided that Transit traffic is to be priced at TELRIC rates and included in Interconnection Agreements.  (Texas PUC Open Meeting, December 2, 2004).
· NIA 6 - Should terms and conditions relating to Section 251(a) interconnection be addressed in a separate Out of Exchange Appendix? 

Q.
DO YOU ADDRESS THIS ISSUE IN YOUR TESTIMONY?

A.
This issue is addressed in the testimony of R. Matthew Kohly.

· NIA 7 – Should Optional EAS traffic be included in the definition of “Section 251(b)(5)/IntraLATA traffic”?
Q. Please explain the status of this dispute.

A.
CLECs and SBC have resolved some of the disputes in this section.  The disputes that remain are:

Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Optional EAS traffic, (iv) intraLATA FX or virtual FX traffic, (v) Transit Traffic, (vi) out of area traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll  provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider.

(Note – Underlined is CLEC Coalition-proposed language that is disputed by SBC.  Bold language is SBC-proposed language that is disputed by the CLEC Coalition.)


Our intention is to make it abundantly clear that optional EAS (optional MCA) traffic is included within this definition.  In addition, Transit traffic and intraLATA traffic to or from a non-SBC exchange should also be included in these definitions in order to avoid disputes later on.  Even if the Commission rules that Transit is not a Section 251 service, Transit traffic will be carried on interconnection trunk groups, and we should recognize that fact in definitions such as this one.

· NIA 8 - Should the interconnection agreement require SBC to interconnect with CLEC via a third party carrier and send traffic destined to CLEC through a third party transit provider? 
Q.
What are CLECs seeking with the changes you are proposing in this section?

A.
CLECs are seeking (1) to be allowed to utilize each other’s networks where they choose to do so for interconnection trunking, and (2) that they be permitted to offer tandem switching services that compete with the tandem and Transit services that SBC offers.  SBC proposes that if a CLEC wants to serve customers or to open an NPA/NXX in that exchange, it must obtain trunking to that exchange.  SBC insists that the CLEC provide trunk circuits to be used exclusively for traffic between SBC customers and the CLEC’s customers.  In smaller exchanges, where traffic volumes are low, that can be a very inefficient use of facilities.



We propose that a CLEC be permitted to route its traffic by way of another carrier, if the CLEC wishes.  This would permit much more efficient use of trunk groups and would save both SBC and CLECs money.  For example, if a CLEC wanted to open a NPA/NXX in a town where another CLEC already had trunking, they may negotiate an arrangement wherein SBC would be requested to route one CLEC’s calls to the other’s trunk group.  The two CLECs would work out the details as to how those calls are completed.  

Q.
Has SBC indicated why it is opposed to this arrangement?

A.
SBC has stated it prefers to interconnect directly and that it is opposed to a situation where it may be forced to pay a CLEC for transiting services.
Q.
WHAT GUIDANCE DOES THE FCC GIVE THE COMMISSION ON THIS ISSUE?

A.
The FTA assigns a general duty to telecommunications carriers to interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.
 The overarching theme through the FTA and FCC rules is that the CLEC chooses how it interconnects with the ILEC. As an example of the CLEC’s right to choose the point of interconnection, the FCC has stated that FTA Section 251(c)(2) “allows competing carriers to choose the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers’ costs of, among other things, transport and termination of traffic.”
 The Commission should give CLECs full authority to make the decision as to whether and how they may utilize a third party provider of transit services. 

Q. Would your proposal obligate SBC to pay transit charges of these third party carriers?

A.
SBC would have the same choices that CLECs have today.  It could use and pay for the transiting service of the third party carrier, or it could establish a POI on the CLEC’s network and deliver the traffic itself.  We are proposing that SBC be treated just as it treats CLECs.

Q.
Please explain why what you have proposed TREATS clecs The same as sbc is treated.

A.
Today, when a CLEC interconnects in a metropolitan local calling area, it connects with the SBC tandem.  All other CLECs do as well, and they are not required to connect to each other.  From an engineering standpoint, this is the most efficient way to pass traffic, as it avoids a huge number of very lightly used end office trunk groups in favor of a much smaller number of tandem trunk groups.  SBC claims that it no longer is required to provide tandem switching to third parties (Transit service) and we are proposing a framework wherein other providers will be able to establish competing tandem services to SBC’s and, in time, make SBC’s wish come true – that its Transit service is no longer essential to CLECs and could be a competitive service.  If our proposal is granted, this goal will take some time to achieve and I do not want to be interpreted as saying it would happen overnight.



SBC is more than willing for CLECs to establish third party tandems to handle traffic between CLECs, or between CLECs and other providers.  However, SBC is refusing to allow traffic to or from its customers to be transited by third parties.  SBC is seeking contractual guarantees that every CLEC must connect directly with SBC in every exchange that CLEC serves, thus prohibiting the routing of traffic from SBC customers via another CLEC and imposing nearly all trunking transport costs on CLECs.  This position is blatantly anti-competitive.  SBC’s position, if upheld, will likely assure that CLECs will not be able to develop effective and efficient third party tandems, will guarantee that SBC will continue to enjoy an effective monopoly on transiting services indefinitely and will impose additional costs on both SBC and CLECs of severely underutilized trunking facilities as many CLECs are forced to open underutilized trunk groups to small exchanges.

Q.
Could there be operational issues to work through?

A.
We were never presented with any by SBC.  If there are, we will work them out after the Commission rules on this issue. 

Q.
Has SBC alleged that transit service is not arbitrable?

A.
Yes.  However, SBC has misunderstood or has misrepresented the issue.  We are not seeking, in this issue, to arbitrate anything to do with a Transit service that SBC may or may not provide.  We are only asking that CLECs have contractual rights to have traffic from SBC customers routed to third party tandem providers – other CLECs, if they so choose.

Q.
Are you seeking contractual rights for traffic in the other direction – from CLEC customers to SBC customers?

A.
We do want clear provisions in the contract that we can use third parties for completion of traffic to SBC, but SBC cannot stop that traffic and it is not as big an issue.

· NIA 10 – Should CLEC be required to interconnect on SBC Missouri’s network?

· NIM 2 – Should CLEC be required to interconnect with SBC-MISSOURI within SBC Missouri’s network?

· NIM 3 – May a Fiber Meet Point be used for trunk groups other than Local Interconnection Trunk Group?
Q.
Please explain this dispute.

A.
The disputed language is:
NIA 10 - 2.4 POIs, which may be CLEC’s switch location, shall be established at any technically feasible point inside the geographical areas in which SBC MISSOURI is the franchised Incumbent LEC and within SBC MISSOURI’s network.
NIM 2 – 1.1
Mid Span Fiber Meet Point (MSFMP) between SBC MISSOURI and CLEC can occur at any mutually agreeable, economically and technically feasible point between CLEC's premises and a SBC at a MISSOURI tandem or end office building.   This meet The Fiber Meet Point will be on a point-to-point linear chain SONET system over single mode fiber optic cable.  (Note – there is additional disputed language describing “option 1” not repeated herein)

NIM 3 -1.1 Mid Span Fiber Meet Point (MSFMP) between SBC MISSOURI and CLEC can occur at any mutually agreeable, economically and technically feasible point at a between CLEC's premises and a SBC MISSOURI tandem or end office building.  The Fiber Meet Point This meet will be on a point-to-point linear chain SONET system over single mode fiber optic cable, unless CLEC requests SONET interconnection over a multi-mode fiber optic cable and such interconnection is technically feasible. 

If MSFMP is the selected method for interconnection, Fiber Meet Point   MSFMP shall be used to provide interconnection trunking as defined in Appendix ITR to Attachment 11:  Network Interconnection Architecture for trunk groups used to carry Section 251(b)(5)/Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and IntraLATA Toll provider or IntraLATA Toll Traffic originating from an  end user obtaining local dialtone from SBC MISSOURI where SBC MISSOURI is both the Section 251(b)(5) Traffic and IntraLATA Toll provider (hereinafter “Local Interconnection Trunk Groups”). 
(Underlined language is CLEC-proposed language that is disputed by SBC.  Bold language is SBC-proposed language that is disputed by the CLEC Coalition.)

Q.
Please summarize the overarching policy issue regarding Points of Interconnection (POIs).

A.
The FTA states that an ILEC is to permit a CLEC to interconnect anywhere on the ILEC’s network where such interconnection is technically feasible.  SBC customarily argues that CLEC switch locations are not on its “local network” and therefore are not locations where SBC is required to allow interconnection.  But the FTA does not say “local network” at this point in the statute, it simply says CLECs can interconnect on the ILEC’s network.  SBC has not disputed that CLEC switch locations are on its “network.”  By virtue of SBC’s network facilities that are extended to CLEC locations (not SBC’s “local” network facilities), the FTA requires that CLECs be allowed to interconnect to those SBC facilities that extend to CLEC switch locations if such interconnection is technically feasible.



Today, SBC provides leased facilities to CLECs to connect from the CLEC’s switch locations to Points of Interconnection.  These are interconnection facilities, and thus prove that interconnection is technically feasible at this location.
Q.
HAS IT BEEN ESTABLISHED THAT A CLEC MAY INTERCONNECT ANYWHERE ON THE ILEC’S NETWORK?

A. Yes.  An excellent summary of that obligation is contained in the decision by the Fifth Circuit, in case No. 03-50107, filed October 21, 2003 which states, at page 8:

[A]n ILEC must provide a CLEC interconnection within its network at “any technically feasible point.” Id. § 251(c)(2); see also AT&T v. Iowa Utils. Bd., 525 U.S. 366, 371-72 (1999).  The FCC has determined that “technical feasibility” does not include consideration of economic, accounting, or billing concerns.  47 C.F.R. §§ 51.5, 51.305(a), 51.321.  Further, the FCC has stated that  §251(c)(2) ‘allows competing carriers to choose the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers’ costs of, among other things, transport and termination of traffic.’  First Report and Order, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 1996 WL 452885 (1996), modified, 1996 WL 557116 (1996), partially vacated, Iowa Utils, Bd. V. FCC, 120 F.3d 753 (8th cir. 1997), rev’d in part, AT&T v. Iowa Utils. Bd., 525 U. S. 366 (1999).  Recognizing that ILEC networks were not designed to accommodate third-party interconnection, the FCC notes that ILECs are nevertheless required ‘to adapt their facilities to interconnection or use by other carriers,’ and ‘must accept the novel use of, and modification to, its network facilities to accommodate the interconnector.’ Id. ¶ 202.

Section 251 of the Act, entitled “Interconnection,” imposes on ILECs ‘(t)he duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network . . . at any technically feasible point within the carrier’s network . . . on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.’ Id. §251(c)(2).  Meanwhile, §51.703 of the FCC regulations, entitled “reciprocal Compensation for Transport and Termination of Telecommunications Traffic,’ prohibits an ILEC from assessing “charges on any other telecommunications carrier for telecommunications traffic that originates on the [ILEC]’s network.

Q.
Has SBC entered into other agreements THAT contradict its position herein?

A.
Yes.  The existing AT&T interconnection agreement in Texas, and language that SBC has agreed with AT&T to continue in their new Texas agreement, provide that AT&T and SBC may interconnect at any customer location where both parties have fiber cable.
Q. Were limits placed on eligible customer locations in the agreed at&t language?

A. Yes,  also undisputed in that proceeding is the following language:

1.4
Intra-building Interconnection – where both Parties have constructed broadband facilities into a building (e.g., a commercial building that is not a telephone central office or a telephone central office condominium arrangement) and agree to establish a POI at such location utilizing intra-building cable.  Such arrangements will be subject to mutual agreement by both parties.


This language would appear to limit the “customer locations” at which a CLEC may establish a POI by excluding those locations which are exclusively switch locations.  Most CLEC switch locations are in commercial buildings to which SBC has terminated broadband (fiber) facilities, and those buildings usually have end user customers as well as one or more CLECs as tenants.  Whether such buildings fit a description of “a telephone central office condominium arrangement” is unknown.  We are concerned that the limitation, as specified above, is unnecessary, and that its vagueness would create too many opportunities for SBC to mandate self-serving interpretations.  Thus, we have chosen a much simpler statement that is not subject to interpretation.


In our view, the limitation placed in section 1.4 quoted above is inconsistent with the FTA, and establishing interconnection at a CLEC switch location is clearly “technically feasible.”  While AT&T may have agreed with this limitation for business reasons of its own, it is inappropriate to include it for other CLECs.

Q. What are you seeking in this proposal?

A. We are seeking to add the words “which may be CLEC’s switch location” to SBC’s proposed Attachment 11, section 2.3, so it would read as follows:

2.3 POIs shall be established at any technically feasible point inside the geographical areas in which SBC is the Incumbent LEC and within SBC network, which may be CLEC’s switch location.
(Underlined language is CLEC-proposed language that is disputed by SBC.  Bold language is SBC-proposed language that is disputed by the CLEC Coalition.)

Without my proposed addition, the contract language is ambiguous as to whether, and under what conditions, a CLEC switch location, or a customer location in the same building as a CLEC switch, could be considered to be a Point of Interconnection.  I am seeking to clarify the meaning of this language.  Based on SBC’s opposition to this language, it appears that SBC is opposed to this interpretation, so if not clarified in this proceeding, I expect this issue would be back before the Commission as a dispute resolution issue.
Q.
Are you proposing that a CLEC be allowed to demand that its switch location be a POI even if SBC does not have fiber cable to that location?

A.
No.  For many practical reasons, POIs should be established where SBC has fiber cable connectivity.  I am not proposing that SBC be required to construct fiber cable at its expense for this purpose.  If fiber must be built, the CLEC and SBC can negotiate an appropriate construction cost through the BFR process.  However, if additional electronics or re-carding or re-arrangement of cards is necessary, SBC should do so at its expense, just as it does today when it needs more capacity on its existing fiber network.
Q.
Has the FCC’s Triennial Review Order on Remand added enlightenment to this issue?

A.
Yes.  SBC has cites the FCC decision in the Triennial Review Order that entrance facilities are no longer UNEs, and concludes that a CLEC request to locate a POI at a CLEC switch location is tantamount to a demand that SBC provide entrance facilities.  At paragraph 140 of the more recent Triennial Review Remand Order, however, the FCC clarified that its elimination of the availability of entrance facilities applies only to entrance facilities used to provide UNEs, and that facilities to provide interconnection, including entrance facilities for interconnection trunking, must still be provided by the ILEC. CLEC Coalition witness Edward J. Cadieux provides additional testimony on the entrance facility issue. 

Q.
May the CLEC interconnect at any technically feasible point, including a Mid-span Fiber Meet Point?

A.
Yes.  Mid-span fiber meet points are available today for CLECs, proving their technical feasibility.  CLECs request that this option remain available.

Q.
PLEASE EXPLAIN WHAT A MID-SPAN FIBER MEET IS.

A.
When SBC and a CLEC are negotiating how to connect their networks, one of the options has been that both parties would build fiber cable to a negotiated meet point and splice them together.  This method has been very common when SBC interconnects with other ILECs, and was offered to CLECs.

Q.
WOULD IT BE A PROBLEM IF THIS OPTION WERE ELIMINATED?

A.
It would be a major problem for any CLEC who has elected this method of interconnection in the past.  That CLEC would be required to place additional fiber to continue on to a meet point at the ILEC wire center, or to find some other means of interconnecting.  It would be an unnecessary inconvenience to CLECs negotiating new interconnections not to have this option available.
· NIA 11 - Should a non-251(b) or (c) service such as leased facilities be arbitrated in a Section 252 arbitration proceeding?
· ITR 1 – Should a non-251(b) or (c) service such as Leased Facilities be arbitrated in a Section 252 arbitration proceeding?
· NIM 1 - Should a non-251/252 service such as Leased Facilities be included in this agreement?
Q.
Has the FCC ruled in the Triennial Review Order that special access and unes may be combined?

A.
Yes.  The Triennial Review Order allows commingling of services.  To the extent that a CLEC has a “qualifying service,” it may order a UNE to provision that service and it may provide other services over that UNE.  Such other services could be interconnection trunking, or services that were previously provided over special access.
  This portion of the TRO was not vacated by the D.C. Circuit Court of Appeals.

Q.
is sbc proposing that clecs pay special access rates for leased facilities?
A.
Yes.  This issue is more appropriately addressed in Attachment 12, but I mention this here to make the point that SBC made this proposal in negotiations for this agreement, and the Parties have negotiated this point in the context of Section 252 negotiations.  Pursuant to the CoServ case that SBC cites, if this subject has been negotiated in the context of negotiating a Section 252 interconnection agreement, then it is arbitrable.  SBC is the only provider with connectivity to the suburban and rural exchanges.  The FTA provides that a CLEC may lease facilities for interconnection at cost-based (TELRIC) rates.
  Special access rates can be much higher than the TELRIC-based UNE rates.  CLECs are proposing that the same provisions that are in the M2A today be continued and that to the extent that CLECs need to lease facilities to connect to Points of Interconnection (POIs), they be permitted to do so at UNE/TELRIC rates.  The FCC’s Triennial Review Remand Order, at paragraph 140, requires that the ILEC make available facilities necessary for interconnection at TELRIC-based rates.

Q.
Should rates for Leased Facilities be included in this agreement?

A.
As stated above, this is primarily a compensation issue to be decided in Attachment 12.  But as stated in my last answer, we do believe that rates for leased facilities should be included in an interconnection agreement.

Q.
Please explain the combining issue.

A.
A CLEC will have many different kinds of circuits connecting from its switch to the SBC serving wire center.  For example, there will be circuits used for trunking (to connect the CLEC switch to ILEC switches so that local calls can cross between the two networks).  There will also be circuits to connect to the access tandem, so that calls to and form interexchange carriers can complete, trunks to 911, to directory assistance, to choke trunk groups, and then there are many circuits going from the CLEC switch, through the serving wire center of SBC and on to the CLEC customers.  SBC has at times refused to allow a CLEC to utilize the same facility that spans from the CLEC switch to the serving wire center to carry all of the above circuits.  SBC has at times insisted that the CLEC order one facility at special access rates for the switched access traffic, another facility at TELRIC (UNE) prices for local trunking, and a separate facility at UNE prices for the circuits that connect to customers.  This often results in utilizing three times as many facilities and is extremely wasteful, and runs up the costs that the CLEC must incur.  The FCC appears to have recognized the problem and instructed that CLECs be allowed to combine different types of services on the same facility.

Q.
Does this open the door to abuse in that an IXC could obtain UNEs for uses that are reserved for special access?

A.
No, it does not open the door for abuse.  But if a CLEC has a legitimate need for a facility, such as DS3 transport (where allowed under the FCC’s new rules) in order to provide local exchange service, and if a portion of that DS3 is spare (not needed to provide the local services, it can be utilized for other purposes) it very likely has other needs that the spare capacity can be used for, such as interconnection trunking, private line type services, etc.  An ISC that does not provide local service would not be eligible to purchase anything at UNE prices.  A CLEC would not, pursuant to the FCC order and under terms that we agree with, be allowed to purchase a UNE and provide the entire service to an IXC – that services would have to be used by the CLEC – not exclusively - to provide local exchange services.

Q.
Why would a CLEC order a DS3 to provide local service if it did Not need all of the capacity on that DS3?

A.
A DS3 has 28 times the capacity of a DS1.  In most cases, a DS3 costs about 8 times the price of a DS1.  So any time that a CLEC needs more DS1s than what a DS3 costs, it will order a DS3 and then look for uses that can be made for the unused capacity.  If a CLEC needed 8 DS1s for trunking, 8 for local service to customers, 8 for special services (DA, Operator, connections to IXCs, etc.), it makes no sense to require it to purchase 3 DS3s.  It should be allowed to purchase a single DS3 at UNE rates and use it for any purpose it wishes.

· NIA 12 - Is SBC MISSOURI obligated to include terms and conditions for SS7 in the ICA outside of the FCC's rulings?

Q.
IS THIS A CLEC COALITION ISSUE?
A.
It is an issue raised by Coalition member Xspedius Communications, LLC. This issue is addressed in the testimony of James C. Falvey. 

· NIA 13 - What terms and conditions should apply to the transition of existing interconnection arrangements, if any, to the network architecture described in this agreement?

Q.
IS THIS A CLEC COALITION ISSUE?

A.
It is an issue raised by Coalition member Xspedius Communications, LLC. This issue is addressed in the testimony of James C. Falvey. 

· NIA 14 - May CLEC use intrabuilding cable for interconnection in central office buildings where both parties have a presence?

· NIM 5 - In central office buildings where both parties have a presence, may CLEC use intrabuilding cable for interconnection?

Q.
ARE THESE CLEC COALITION ISSUES?

A.
They are issues raised by Coalition member Xspedius Communications, LLC. These issues are addressed in the testimony of James C. Falvey. 

· ITR 6 - Should CLEC be required to establish a segregated trunk group for mass calling?
Q.
Please explain what Mass Calling is and why this is an issue.

A.
Mass calling is the temporary occurrence of a high volume of calls that could overwhelm available facilities and degrade the quality of service to many users.  Ordinarily, a customer is expected to purchase enough lines to handle incoming call volumes.  If the incoming volumes exceed the number of lines purchased by the customer, callers receive a busy tone.  On older networks, if enough callers attempt to reach that busy number at the same time, they could tie up enough facilities that other customers would experience degraded service.  For example, if a radio station in a central office in St. Louis had a contest that caused thousands of callers to try to dial in, all of the trunks to that office could be tied up, and calls to and from other customers in that office would be blocked.  SBC implemented, years ago, a choke network so that special numbers could be assigned to customers who expected to generate massive enough incoming call volumes to degrade service.  Calls to these numbers are to be routed over a special trunk group so that overloads would not block the interoffice network used by other customers.  With the advent of SS7, the need for choke networks has diminished greatly, as interoffice trunks are not tied up on calls to busy stations.  Mass calling trunking requirements are a waste of resources.  They tie up trunk networks and telephone number NPA/NXXs.  Most CLECs do not market this service.  SBC is insisting that CLECs go to added expense to support a service that only SBC chooses to offer.  We propose an alternative that would eliminate the requirement for trunking but would permit choke controls of mass calling.  SBC has been unwilling to consider our proposal and has not offered any explanation as to why our proposal will not work.

Q.
Would your proposal work if a CLEC were marketing a mass calling service?

A.
As I said above, when a local network is all SS7 connected, the need for choke networks is questionable.  But in any event, no, we were not proposing this solution for CLECs who provide mass calling services.  This proposal is only for those who do not.

Q.
If a CLEC does not offer the service, why should it be required to go to expense to support those who do?

A.
That is a good question.  This is the reason that I have proposed allowing a software solution.  Otherwise, the LEC who offers mass calling should pay for the special trunking from other LECs in the local calling area who do not.

Q.
What do you propose?

A.
A choke trunk group consists of from 3 to 7 circuits to connect from the CLEC’s switch to SBC.  These trunks typically tie up an entire DS1 and are rarely used.  A “software solution” would be to program the CLEC’s switch to allow only the agreed number of calls to be completed simultaneously to the mass calling number, the same as the number of trunks, and to allow that “choked” number of calls to be completed over the normal interoffice trunk group.

Q.
Can CLEC switches do this today?

A.
With proper programming, they could.  Whether it is feasible for a particular CLEC is a business decision that CLEC would make.  It can do the software approach and save a DS1 on an ongoing basis, or it can turn up the choke trunks.
· ITR 9 – Should the ICA contain provisioning intervals?


Q.
What is the disputed language?

A.
6.5
Due dates for the installation of Local Interconnection and Meet Point Trunks covered by this Appendix shall be 20 business days from receipt of a complete and accurate ASR. If one of the Parties is unable to or not ready to perform Acceptance Tests, or is unable to accept the Local Interconnection Service Arrangement trunk(s) by the due date, the Party will provide  a requested revised service due date.  If CLEC requests a service due date change which exceeds the 31 calendar days after the original due date, the ASR must be cancelled by the CLEC.  Should the CLEC fail to cancel such an ASR, SBC Missouri shall treat the ASR as if it were cancelled.

Q.
What is SBC’s logic for suggesting that an important issue like this not be addressed in an interconnection agreement?

A.
SBC states that provisioning issues should be covered in the CLEC Handbook and not an interconnection agreement.

Q.
Do you agree WITH SBC’S PROPOSAL?

A.
Absolutely not.  Provisioning intervals on circuits is a tremendously important issue.  At present, the CLEC handbook provides for 20 day intervals, but that is a document that SBC has total and complete control over.  CLECs have no control over its contents, and it is questionable whether this Commission could, or would, hear complaints about the contents of a document that it does not regulate.  While CLECs are comfortable with leaving many details of ordering and provisioning services to a SBC document, an issue of this importance should be locked down contractually.

Q.
Does that mean that SBC is precluded from changing these intervals or in modifying this part of its handbook?

A. If SBC wants to shorten this interval, it can do so.  It certainly is not a contract violation to provide better service than the contractual minimums.  If SBC wants to lengthen the intervals, then it does mean that it must seek CLEC agreement.  And this is precisely the concern that we have.  We see SBC tariffing higher and higher expedite charges, in some cases fifteen or more times its costs, and CLECs are concerned that we may see the CLEC handbook reflect much longer “standard” intervals, with ever higher “expedite” charges to get back to the 20-day interval that is the standard today.  SBC’s push back on this issue in the contract strengthens our concerns that SBC has intentions here that are ugly. 
Q. Do you have any examples of this problem?

A.
Yes.  Within a few weeks after SBC was allowed control over provisioning intervals in Texas, SBC issued Accessible Letters announcing that it was lengthening the provisioning interval on services in Texas.  Although these are only nominal increases at this time, this is clearly a move in the wrong direction, and a trend that the Texas Commission will have to deal with at some point if SBC continues backsliding on provisioning interval times.  I have attached as Exhibit A the Accessible Letter implementing the changes to which I refer.
· ITR 10 – Should SBC be required to expedite any and all orders from CLEC or only those concerning a blocking situation?
Q. Please explain this dispute.

A. The disputed language is:

6.2.3 In a blocking situation, Wwhen either Party requests an expedited order, every effort will be made to accommodate the request.

(Underlined language is CLEC-proposed language that is disputed by SBC.  Bold language is SBC-proposed language that is disputed by the CLEC Coalition.)



The Coalition proposes the following compromise that was offered in the Kansas proceeding: 

6.2.3
In a blocking situation, or upon reasonable demonstration that blocking is likely if the order is not expedited, when either Party requests an expedited order, every effort will be made to accommodate the request.



The Coalition’s proposed language addresses the Coalition’s concern that a CLEC may, in some circumstances, be aware that blocking will occur if an order is not expedited. There are expedited order charges that SBC requires the CLEC to pay, and we are not objecting to those charges.  If a CLEC believes that there is a service-affecting problem that warrants an expedited order charge and the CLEC is willing to pay charges for expedited handling, we fail to see why SBC should object to it.  The CLEC may, for example, be aware that blocking will occur in the immediate future if an order is not expedited.  SBC, however, requires the CLEC to wait until blocking is already occurring before it will expedite an order.  This has occurred in the past when a CLEC knew of a new customer that it was about to turn up, or knew of some other change that was imminent, and wanted to expedite orders so that it could prevent or shorten the time of deteriorated service.  Often CLECs have orders from customers who are in a hurry to complete an order, and waiting on trunks to be turned up for routine intervals will cause the CLEC to lose the customer.  This is not an acceptable result.
· ITR 11 - Should the ICA contradictory language regarding the issuance of TGSRs and ASRs?

Q.
WHAT IS THE STATUS OF THIS ISSUE?

A.
This issue is addressed in the direct testimony of James C. Falvey. 

· NIM 4 – Should this agreement contain language that references SBC’s leasing of facilities from third parties?

Q.
IS THIS A CLEC COALITION ISSUE?

A.
It is an issue raised by Coalition member Xspedius Communications, LLC. This issue is addressed in the testimony of James C. Falvey. 

Q.
Does this conclude your testimony at this time?
A.
Yes, it does, however, I reserve the right to supplement my testimony.


Exhibit A

SBC Accessible Letter

	Date:   
	May 3, 2005
	Number: 
	CLEC05-148

	Effective Date:
	May, 2005
	Category:  
	All

	Subject:   
	(BUSINESS PROCESSES) Due Date Interval Change for DS1 and Above Services - TX

	Related Letters:    
	NA
	Attachment:
	NA

	States Impacted: 
	Texas

	Response Deadline:
	NA
	Contact:
	Account Manager

	Conference Call/Meeting:
	NA


This letter announces an increase in the provisioning interval for DS1 loops, DS1 dedicated transport, DS3 dedicated transport, Dark Fiber, DS1 EELs, and DS3 EELs from three (3) business days to five (5) business days.  

The interval increase is in accordance with the Texas Commission’s Arbitration Award on Track 1 Issues issued February 23, 2005 in PUC Docket No. 28821 and will be effective upon implementation of the Version 4.0 CLEC Performance Measures in Texas.

If you should have any questions, please contact your Account Manager.

SBC 13-State reserves the right to make modifications to or to cancel this information.  In the event of any modification or cancellation of this information, CLECs will be notified via a subsequent Accessible Letter.  SBC 13-State shall incur no liability to any CLEC if this information is modified or canceled.  

�  	Big River Telephone Company, LLC, Birch Telecom of Missouri, Inc., ionex communications, Inc., NuVox Communications of Missouri, Inc., Socket Telecom, LLC., XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc., Xspedius Management Co. Switched Services, LLC, d/b/a Xspedius Communications, LLC.


� 	The fact that SBC has not provided a definition of “new entrant” merely emphasizes that the term is nowhere incorporated into the FCC’s interconnection rules. Had there been a “new entrant” limitation, the FCC would have clearly defined what it meant by new entrant in its rules. 


� 	Local Competition Order at ¶¶ 172 and 209.


� 	47 U.S.C. § 251(c)(2); 47 C.F.R. § 51.305(a); Local Competition Order at ¶ 209.


� 	Southwestern Bell Tel. Co. v. Public Utilities [sic] Comm’n, 348 F. 3d 482, 485 (5th Cir. 2003). 


� 	Local Competition Order at ¶¶ 172 and 209. The FCC issued a similar statement in both the SBC Texas 271 Order and in the Kansas and Oklahoma 271 Orders. See Application by Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of 1996 To Provide In-Region, InterLATA Services In Texas, CC No. 00-65, Memorandum Report and Order, ¶ 78 (rel. June 30, 2000) (“Texas 271 Order”) (citing Local Competition Order at ¶¶ 172 and 209). Joint Application by SBC Communications Inc., Southwestern Bell Telephone Company and Southwestern Bell Communications Services, Inc. d/b/a/ Southwestern Bell Long Distance for Provision of In-region, InterLATA Service in Kansas and Oklahoma, Memorandum Opinion and Order, CC Docket No. 00-217 (rel. Jan. 22, 2001).


� 	Local Competition Order at ¶¶ 199, 201; 47 C.F.R. §§ 51.5, 51.305(f), 51.321(c). 


� 	Texas 271 Order at ¶ 73.


� 	Texas 271 Order at ¶ 78.


� 	47 C.F.R. § 51.5. See also Xspedius Reply Brief at 3. 


� 	Petition of WorldCom, Inc. Pursuant to Section 252(e) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and Order, 17 FCC Rcd 27039, 27064 (2002) (“Virginia Arbitration Order”). 


� 	According to the FCC’s rules on delegation of authority, the Bureau literally stepped into the shoes of the FCC when it assumed responsibility of the Virginia arbitration: (a) The person, panel, or board to which functions are delegated shall, with respect to such functions, have all the jurisdiction, powers, and authority conferred by law upon the Commission, and shall be subject to the same duties and obligations. (b) . . . any action taken pursuant to delegated authority shall have the same force and effect and shall be made, evidenced, and enforced in the same manner as actions of the Commission. 47 C.F.R. § 0.023.


� 	Indiana Bell Telephone Company v. McCarty, 362 F.3d 378, 386 (7th Cir. 2004).


� 	Id. at 387 (citation omitted).


� 	Id. See also MCI Telecommunications Corp. v. Ohio Bell Telephone Co. 376 F.3d 539, 550 (6th Cir. 2004) (“We are not aware of FCC authority to the contrary and we are convinced, as was the Seventh Circuit, that the Bureau’s decision is not only persuasive, but also entitled to deference under Chevron. See 47 U.S.C. § 155(c)(3)”); MCI Metro Access Transmission Servs., Inc. v. BellSouth Telecommunications, Inc., 352 F.3d 872, 880 n.8 (4th Cir. 2003) (“Because the delegation was pursuant to 47 U.S.C. § 155(c)(1), we accord it the same deference as if it had been rendered by the FCC itself.”)


� 	47 C.F.R. 51.703(b) prohibits one LEC from charging another carrier for transporting telecommunications traffic that originates on the LEC’s network.


�   	In re Petition of WorldCom, Inc. Pursuant to §§ 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Va. State Corp. Comm’s re Interconnection Disputes with Verizon Va. Inc., & for  Expedited Arbitration, Memorandum Opinion & Order, 17 FCC Rcd 27,039, 27,064-5 (¶ 53) (2002).


� 	47 U.S.C. 251(a). 


� 	Local Competition Order at ¶ 604 (emphasis added).


�  	Existing AT&T/SBC Texas interconnection agreement, Attachment 11, Physical Network Interconnection, Part B, page 4, section 1.4.


�  	Triennial Review Order, CC Docket No. 01-338, CC Docket No. 96-98, CC Docket No. 98-147, at Executive Summary p. 13 (“Competitive LECs are permitted to commingle UNEs and UNE combinations with other wholesale services, such as tariffed interstate special access services.”).


�  	FTA section 251(c)(2) requires ILECs to “provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network" and section 252(d)(1) requires “based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable),” which has been interpreted as TELRIC pricing.
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