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Executive Summary

Nancy Reed Krabill, independent legislative and regulatory affairs consultant for XO Communications, Inc. (“XO”) and a number of telecommunications providers, including the CLEC Coalition, presents direct testimony on behalf of the CLEC Coalition on the following issues concerning Attachment 13 (Collocation).

Transit Traffic:  SBC has asserted that transit traffic is not subject to FTA § 251 obligations, and advocates a separate transit attachment that defined transit as a “market-priced” “service.”  Their position is incorrect.  Transit is part of the “interconnection” required of SBC under section 251(c)(2), and an interconnection agreement in compliance with 251(c)(2) is a requirement of the § 271 checklist as well. The CLEC Coalition’s proposed contract language seeks to preserve the treatment of transit traffic included in the M2A.  SBC’s objection to the Coalition’s language here reflects their objection to the business rules currently in place between the companies.  As the Public Utility Commission of Texas pointed out in its T2A successor proceeding, there have been no changes in “law or FCC rules to warrant a departure from prior commission decisions on transit service.”  There is no reason to alter the basic M2A transit provisions, and SBC’s proposal would be disruptive to numerous companies that must use SBC’s network to transit traffic through to other carriers’ networks.  

“Other” Telecommunications Traffic and “VOIP”:  SBC seeks to interject new, meaningless language in the interconnection agreement between the parties.  As a first example, SBC lists types of traffic not subject to this attachment, seemingly for the purpose of stating that they are not covered by the attachment.  An affirmative list of the types of traffic covered by the attachment is found in Section 1.1.  SBC’s superfluous and incomplete list is confusing and should be stricken.  

Second, SBC seeks to advance its policy positions on the treatment of VOIP traffic by proposing language that it claims reflects the “status quo” regarding these issues.  In fact, the SBC language reaches well beyond any FCC order or rule and attempts to decide critical jurisdictional issues now pending before the FCC in the context of the parties’ interconnection agreement.  SBC’s positions are based on a willful misreading of applicable FCC orders.   SBC’s proposed contract language applies intrastate or interstate access charges to the maximum extent possible.  SBC would apply its access charge rates to IP-enabled traffic that the FCC has determined is not subject to access charges, as well as to forms of traffic for which the FCC is still determining the proper jurisdictional and compensation treatment.  In addition, SBC seeks to pre-determine the trunking requirements for all types of IP-enabled traffic based on its overly expansive application of the access charge regime to such traffic.

Introduction and Witness Qualification

Q.
PLEASE STATE YOUR NAME AND ADDRESS.

A.
My name is Nancy Reed Krabill.  My business address is 1513 Timber Edge Dr., McKinney, Texas 75070.  I am an independent legislative and regulatory affairs consultant for XO Communications, Inc. (“XO”) and a number of telecommunications providers, including the CLEC Coalition.

Q.
PLEASE BRIEFLY OUTLINE YOUR EDUCATIONAL BACKGROUND AND RELATED EXPERIENCE.
A.
I graduated from Emory University with a BA in English in 1976, and received an MBA from Emory in 1994.  I have 19 years of experience in telecommunications, and have held various management positions at AT&T Communications and at XO.  Those positions have included regulatory responsibilities since 1997, most recently as Director of Regulatory Affairs at XO.  I have acted as an independent legislative and regulatory consultant for telecommunications providers from 2003 until the present and for the CLEC Coalition in the instant proceeding.



I have previously testified before the Public Utility Commission of Texas on several occasions, on behalf of AT&T Communications of the Southwest and later for XO (f/k/a NEXTLINK Texas, Inc.).  In my position at XO, I was involved in numerous aspects of the development of the T2A during the PUC’s SBC Section 271 proceeding.  I also testified in Kansas and Oklahoma during those respective 271 proceedings.  Most recently, I testified on several issues in the T2A successor proceeding in Texas, the K2A successor proceeding in Kansas, and the O2A successor proceeding in Oklahoma.

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of the CLEC Coalition, which is comprised of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Communications, LLC (“Xspedius”).
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
My testimony focuses on Decision Point List (“DPL”) disputes regarding intercarrier compensation.  In particular, my testimony focuses on the following: 

1)       Whether the M2A Transit Traffic provisions in Attachment 12 should be maintained? (DPL Issue 1);


2) 
 Why this proceeding is not the appropriate forum for decision on several issues raised by SBC related to compensation for traffic not covered by the interconnection agreement and termination of voice over Internet Protocol (“VOIP”) traffic (DPL Issues 12 and 15).

Transit Traffic (DPL Issue 1)

Q.
WHY IS TRANSIT TRAFFIC AN ISSUE IN THIS PROCEEDING?
A.
SBC has asserted that transit traffic is not subject to FTA § 251 obligations, and advocates a separate transit attachment that defined transit as a “market-priced” “service.”  The CLEC Coalition’s proposed contract language seeks to preserve the treatment of transit traffic included in the M2A.  SBC’s objection to the Coalition’s language here reflects their objection to the business rules currently in place between the companies.  There is no reason to alter the basic M2A transit provisions, and SBC’s proposal would be disruptive to numerous companies that must use SBC’s network to transit traffic through to other carriers’ networks.  


Transit is, as defined in M2A Attachment 12, Section 6.1, “a switching and transport function only, which allows one Party to send Local Traffic … to a third party network through the other Party’s tandem.  Therefore, a transit traffic rate element applies to all [minutes of use] between a party and third party networks that transit the other Party’s tandem switch.”  In Missouri, where the SBC legacy tandem-switching network funded by ratepayers prior to deregulation and competition dominates the state, SBC is often the transit provider.  To get traffic from one network to another, it is a physical fact that the traffic must cross through an SBC tandem switch in many situations.  If competing networks in Missouri are to be truly interconnected, LEC interconnection obligations must include the duty to act as a transit provider on the same basis as a carrier interconnects with other carriers.


Although I am not a lawyer, this Commission’s prior decisions and SBC’s commitments made during its 271 proceeding, which set the business rules for SBC’s entry into the long distance market, indicate that, logically, transit is part of the “interconnection” required of SBC under section 251(c)(2), which requires that ILECs have the duty to provide:

for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network--  (A) for the transmission and routing of telephone exchange service and exchange access;  (B) at any technically feasible point within the carrier's network; (C) that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection;  and (D) on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, in accordance with the terms and conditions of the agreement and the requirements of this section and section 252.

In addition, interconnecting to provide transit is inherent in the duty all LECs have under § 251(a)(1) of the Act to “interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.”  Interconnection to provide transit functions is required not only in § 251 but in the § 271 competitive checklist as well.


If SBC, as the transiting carrier, is not required to provide transit at cost-based rates pursuant to § 251(c)(2), it could dramatically increase the price of moving traffic through interconnected networks in Missouri.  Carriers who must pass traffic through SBC tandems have no realistic economic choice but to permit SBC to transit the traffic, and SBC should not be allowed to use its legacy “gatekeeper” role as the dominant network provider in Missouri to extract unregulated transit rates for an interconnection functionality that cannot be obtained elsewhere.  From a policy standpoint, it would make little sense to allow SBC, in its traditional role as “middleman” for both CLEC and ILEC traffic, to suddenly declare that the transit market is now “open” to competition. 
Well after negotiations began between SBC and the CLEC Coalition over these provisions, SBC adopted the position that it is not required under the 1996 Act to provide transit services, and is not obligated to arbitrate issues related to transit traffic.  The CLECs disagree with SBC’s newfound legal position that excuses it from the obligation to provide transit services under the Act, and request that the Commission carry over to the successor agreement the (previously uncontroversial) transit contract language included in the M2A.  

Q.
HAS THE TEXAS COMMISSION RECENTLY RULED ON THIS               ISSUE?

A.
Yes.  In the T2A successor proceeding, the Texas PUC ruled as follows:  

…SBC is required to provide transit services at TELRIC rates.  The Commission notes that there has not be (sic) any change in law or FCC rules to warrant a departure from prior commission decisions on transit service. Furthermore, a federal court found that a state commission may require an ILEC to provide transiting to CLECs under state law.  Michigan Bell Tel. Co. v. Chappelle, 222 F. Supp. 2d 905, 918 (E.D. Mich. 2002).  Given SBC’s ubiquitous network in Texas and the evidence regarding absence of alternative competitive transit providers in Texas (HOM Tr. at 252-253), the Commission concludes that imposing an obligation on SBC to provide transit services at cost based rates will promote interconnection of all telecommunications networks.

The CLEC Coalition urges this Commission to similarly require SBC to provide transit at TELRIC rates in Missouri.
 

“Other” Telecommunications Traffic and “VOIP” (Issues 12 and 15)

Q.

SHOULD THE ICA CONTAIN LANGUAGE CONCERNING TRAFFIC NOT COVERED BY THE INTERCONNECTION AGREEMENT?

A.
No.  SBC introduces a new Section 5 in Attachment 12 (DPL Issue 12) called “Other Telecommunications Traffic.”  This traffic, such as intraLATA toll and interLATA toll, is not the subject of this interconnection agreement.  As noted above, this traffic is not listed in Section 1.1 of Attachment 12 as being among the types of traffic compensable under this Agreement.  The illogical construct of including traffic only to say it is not covered introduces confusion into the agreement between the Parties.  SBC’s language in Section 5 should be stricken.




Also, in DPL Issue 15, SBC again introduces “Switched Access Traffic” language in its new Section 13, and attempts to address issues concerning VOIP.

Q.
PLEASE SUMMARIZE THE DISPUTE BETWEEN THE PARTIES ON THE “VOIP” ISSUE. 

A.
The regulatory treatment of VOIP or IP-enabled services is a subject of significant ongoing controversy.  The governing rules affecting the intercarrier compensation and interconnection issues being arbitrated in this proceeding remain in flux.  SBC has proposed language that it claims reflects the “status quo” regarding these issues.  In fact, the SBC language reaches well beyond any FCC order or rule and attempts to decide critical jurisdictional issues now pending before the FCC in the context of the parties’ interconnection agreement.  As I discuss below, SBC’s positions are based on a willful misreading of applicable FCC orders.  

Q.
WHAT DOES SBC’S PROPOSAL SEEK TO ACCOMPLISH?

A.
In short, SBC’s proposed contract language applies intrastate or interstate access charges to the maximum extent possible.  SBC would apply its access charge rates to IP-enabled traffic that the FCC has determined is not subject to access charges, as well as to forms of traffic for which the FCC is still determining the proper jurisdictional and compensation treatment.  In addition, SBC seeks to pre-determine the trunking requirements for all types of IP-enabled traffic based on its overly expansive application of the access charge regime to such traffic.

Q.
IS SBC’S PROPOSAL CONSISTENT WITH FCC ORDERS ON THESE ISSUES?

A.
No.  The FCC addressed compensation for a specific form of interstate interexchange traffic in the AT&T “Phone-to-Phone” IP telephony order.
  The AT&T IP Order was specifically limited to the type of service offered by AT&T, and the FCC stressed that additional issues related to compensation for IP-enabled traffic would be resolved in the pending IP-enabled services rulemaking.



It is critical to understand the limits the FCC placed on the conclusions reached in its AT&T Order, particularly since the contract language proposed by SBC flatly ignores those limits.  In the emerging field of IP-enabled telephony, the FCC did not want to prematurely decide the merits of questions that could have a huge impact on the competitive availability of advanced services.  While the FCC applied access charges to the PSTN-IP-PSTN service described in the AT&T IP Order, it did not prejudge whether other types of IP-enabled services are subject to access charges, or are subject to intrastate or interstate jurisdiction.



In numerous places in the AT&T Order, the FCC stressed the limited nature of its conclusions.  The FCC went out of its way to emphasize that its holding applied only to the specific AT&T interstate service at issue in its proceeding.  For example:

We clarify that, under the current rules, the service that AT&T describes is a telecommunications service upon which interstate access charges may be assessed.  We emphasize that our decision is limited to the type of service described by AT&T in this proceeding, i.e., an interexchange service that:  (1) uses ordinary customer premises equipment (CPE) with no enhanced functionality; (2) originates and terminates on the public switched telephone network (PSTN); and (3) undergoes no net protocol conversion and provides no enhanced functionality to end users due to the provider’s use of IP technology.

In this order, we provide clarification about the application of our rules to AT&T’s specific service because of the importance of this issue for the telecommunications industry.

This order represents our analysis of one specific type of service under existing law based on the record compiled in this proceeding.  It in no way precludes the Commission from adopting a fundamentally different approach when it resolves the IP services rulemaking, or when it resolves the Intercarrier Compensation proceeding.

This order, however, addresses only AT&T’s specific service, and that service does not involve a net protocol conversion and does not meet the statutory definition of an information service.  If the service evolves such that it meets the definition of an information service, the Commission could revisit its decision in this order.

We are undertaking a comprehensive examination of issues raised by the growth of services that use IP, including carrier compensation and universal service issues, in the IP-Enabled Services rulemaking proceeding.  In the interim, however, to provide regulatory certainty, we clarify that AT&T’s specific service is subject to interstate access charges.  End users place calls using the same method, 1+ dialing, that they use for calls on AT&T’s circuit-switched long-distance network.  Customers of AT&T’s specific service receive no enhanced functionality by using the service.

We find AT&T’s specific service, which an end-user customer originates by placing a call using a traditional touch-tone telephone with 1+ dialing, utilizes AT&T’s Internet backbone for IP transport, and is converted back from IP format before being terminated at a LEC switch, is a telecommunications service and is subject to section 69.5(b) of the Commission’s rules.

Q.
WHY ARE THESE LIMITATIONS ON THE FCC’S AT&T ORDER IMPORTANT TO THE DISPUTE BEFORE THE COMMISSION IN THIS PROCEEDING?
A.
A complete understanding of the limitations placed on the AT&T Order by the FCC demonstrates that the issue of intercarrier compensation for IP-enabled traffic is far from settled.  The FCC emphasizes that its AT&T Order addresses merely one form of traffic, namely, the one specifically described in AT&T’s petition.  Until the FCC determines key issues about the jurisdiction and compensation of various forms of IP-enabled traffic, it would be premature to force parties to conform to one side or another’s position on the nature of the traffic (such as by adopting SBC’s language requiring access charges and use of access trunks).  SBC’s proposed contract language goes far beyond the holding of the FCC in the AT&T Order, and would apply access charges to traffic where jurisdiction and compensation remain unsettled – as well as to types of traffic explicitly excluded from the holding of the AT&T Order.

Q.
IN WHAT WAYS DOES THE CONTRACT LANGUAGE PROPOSED BY SBC GO BEYOND THE FCC’S ORDERS ON IP-ENABLED TRAFFIC?

A.
SBC’s proposal goes beyond applicable FCC orders and beyond “the status quo” in four ways.  First, the SBC language would apply access charges to traffic that is both traditionally exempt from access charges and not covered by the AT&T Order.  For example, the FCC stated that the AT&T service at issue “uses ordinary customer premises equipment (CPE) with no enhanced functionality.”
  This distinction is important because it excludes many services that may be offered by enhanced service providers (“ESPs”) or services offered by telecommunications carriers that qualify for the ESP exemption from access charges.
  SBC’s contract language, however, does not recognize such a distinction; it applies to “any traffic that terminates on a Party’s circuit switch.”  Implementation of SBC’s language would thus improperly apply access charges to ESP traffic to which access charges do not apply.  Moreover, the SBC language would also force access charges to apply to other unspecified services that, for example, utilize advanced CPE in a way that would exempt them from the FCC’s AT&T Order.  Such an approach directly contradicts the specific limits the FCC placed on its ruling in the AT&T Order.



Second, SBC’s language does not address (as it implies in testimony) only the PSTN-IP-PSTN situations covered by the FCC’s AT&T Order.  Rather, SBC would have the interconnection agreement extend access charges to IP-PSTN traffic as well.  IP‑PSTN traffic is one of the types of traffic the FCC did not rule on in the AT&T Order, and about which the FCC specifically reserved judgment until the IP-enabled services rulemaking is complete.  SBC’s contract language would sweep enormous amounts of traffic into the access charge regime in ways not contemplated by the governing FCC orders on these issues.



Third, the SBC language attempts to require specific trunking requirements for IP-enabled traffic.  There is no sense in which this can be considered preservation of the “status quo.”  The FCC’s orders on IP-enabled traffic (specifically, the AT&T Order) say absolutely nothing that dictates how traffic should be routed over interconnection trunks.  SBC’s language is simply a ploy to bootstrap its view that the maximum amount of traffic possible should be subject to access charges and should be routed as access traffic.  By limiting CLECs’ options for routing and trunking, SBC attempts to solidify the treatment of IP-enable traffic as access service in ways the FCC has not sanctioned or even addressed at this juncture.



Fourth, the SBC language would extend the FCC’s AT&T Order ruling governing a purely interstate service to the intrastate jurisdiction.  The FCC made clear that AT&T’s service was an interstate interexchange service.  The holding does not apply to intrastate services, but the SBC contract language would extend the reach of the FCC’s order beyond that contemplated by the FCC itself.  Particular rules for intrastate traffic should not be imposed in this context where the FCC has not even determined the appropriate jurisdictional nature of much of the traffic that would be subjected to SBC’s proposed contract language.

Q.
WHAT DO YOU RECOMMEND ON DPL ISSUE 15?

A.
I recommend that the Commission not include SBC’s proposed language.  If and when the FCC provides more definitive guidance on the intercarrier compensation for IP-enabled/VOIP traffic, the interconnection agreement can be amended to include those provisions.  SBC’s overreaching attempt to prematurely resolve those issues in this contract should be rejected.

Q.
DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?
A.
Yes, it does.

� 	The § 271 checklist requires a BOC provide “interconnection in accordance with the requirements of sections 251(c)(2) and 252(d)(1).”  47 U.S.C. § 271(c)(2)(B)(i).


� 	In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access Charges, WC Docket No. 02-361, Order (rel. April 21, 2004 (“AT&T Order”).


� 	See In the Matter of IP-Enabled Services, WC Docket 04-36, Notice of Proposed Rulemaking (rel. March 10, 2004). 


� 	AT&T Order ¶ 1.


� 	Id. ¶ 2.


� 	Id. ¶ 10.


� 	Id. ¶ 13.


� 	Id. ¶ 15.


� 	Id. ¶ 24.


� 	AT&T Order ¶ 1.


� 	The FCC discusses the history and purpose of the “ESP exemption” at paragraph 4 of the AT&T Order.
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