BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2014-0207
Current Transmission Line and an Associated Converter

)

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

MOTION OF THE MISSOURI LANDOWNERS ALLIANCE

FOR RECONSIDERATION OF COMMISSION’S

ORDER OF FEBRUARY 11, 2015

Comes Now the Missouri Landowners Alliance (MLA), pursuant to Rule 4 CSR 240-2.160, and respectfully asks the Commission to rescind its February 11, 2015 “Order Directing Filing of Additional Information” (Order) in which the Commission directed Grain Belt to provide certain additional information and analyses to the Commission.   In support of this Motion, the MLA respectfully suggests that the Order is unlawful, unjust and unreasonable for the reasons set forth below.
The Commission stated in its Order that it needs additional information and analysis in determining whether to grant or deny Grain Belt’s Application.  By definition, that means Grain Belt failed to meet its burden of proving the Commission should issue the Certificate of Convenience and Necessity (CCN) for which Grain Belt applied.  That being the case, the only fair and lawful solution is for the Commission to dismiss the Application, not give Grain Belt a second bite at the apple.  
Grain Belt filed hundreds of pages of studies and testimony from thirteen expert witnesses, presumably including all of the evidence it considered necessary to demonstrate that it met the criteria for issuance of the CCN.  It obviously failed to do so, and it should face the same consequences as every other litigant which does not meet its burden of proof.
This is a contested case, and contested cases at administrative agencies must by statute be conducted as adversarial proceedings.  Housing District v. Lovejoy, 762 S.W.2d 843, 845 (Mo App 1988); Ladd v. Missouri Board of Probation and Parole, 299 S.W.3d 33, 38-39 (Mo App 2009).
A critical aspect of the adversarial system was described in Kimble v. Muth, 221 S.W.3d 419, 421 (Mo App 2006) as follows:

A hallmark of the common-law system of justice is its adversarial nature….The adversarial process clearly defines and distinguishes the roles of the advocates and the ultimate legal decision-maker.  Judges are not advocates; they are free to impartially evaluate conflicting arguments…. [T]he parties frame the issues to be offered for judicial resolution.

See also Long v. Long, 771 S.W. 2d 837, 841 (Mo App 1989), stating that “[i]t is an attorney’s responsibility to fully develop all the issues and provide the court with the information to make an informed decision.”  Clearly, in an adversarial proceeding that is not the role of the decision-maker.
In a situation analogous to that here, Missouri appellate courts will not overlook or rectify significant deficiencies in a party’s brief, explaining that “to do so would effectively require the court to act as an advocate for the non-complying party.”  Leuker v. Missouri Western State University, 241 S.W.3d 865, 868 (Mo App 2008)  To the same effect see State v. Community Alternatives Missouri, 267 S.W.3d 735, 749 (Mo App 2008) (concurring opinion), stating that “The adversarial process clearly defines and distinguishes the roles of advocates and judges.  Judges must not be advocates but instead must be free to impartially evaluate the arguments of the parties.”
In State ex rel. Nixon v. Askren, 27 S.W.3d 834 (Mo App 2000) the trial court decided the case on the basis of an issue not advanced by either party.  Although decided on other grounds, the appellate court nevertheless observed that “[i]t is elementary that the role of the judge generally does not include injecting himself or herself as a party into the proceedings at hand.”
These same fundamental requirements for due process in the courts also apply to proceedings before administrative agencies when acting in an adjudicative capacity.  State ex rel. Praxair v. Missouri Public Service Commission, 344 S.W.3d 178, 191 (Mo banc 2011).  Thus, e.g., “the courts in this state have held officials occupying quasi-judicial positions to the same high standard as apply to judicial officers….”   Union Electric Company v. Public Service Commission, 591 S.W.2d 134, 137 (Mo App 1979).
While the Grain Belt case may be one of first impression, and will no doubt affect matters of public interest, that is no different from an untold number of cases decided by the courts.  Judges often hear cases of equal or greater state-wide significance than what is at issue here.  And they routinely do so without offering pivotal assistance to one party at the expense of others.
If the Commission permits Grain Belt to supplement the record here, and then rules in Grain Belt’s favor at the conclusion of the next phase of this case, the MLA and its members will have been deprived of the “rudiments of fair play” which the due process clause requires in administrative as well as judicial proceedings.  (See Union Electric Company v. Public Service Commission, supra, 591 S.W.2d at 138; Fischer v. Public Service Commission, 645 S.W.2d 39, 43 (Mo App 1982)
That is particularly true given the present posture of this proceeding.  In accordance with the procedural schedule established at the outset of this case, as well as Rule 4 CSR 240-2.150(1) and a long history of Commission practice, the MLA naturally assumed that the evidentiary phase of this case would be over at the close of the scheduled hearings.  It budgeted its limited funds accordingly, and thus will not likely have the means to hire expert consultants or witnesses to effectively participate in a second round of testimony and hearings.  (See Affidavit of MLA president Louis Donald Lowenstein, attached hereto as Exhibit 1).
The MLA can appreciate that the Commission wishes to produce as sound a result here as possible.  However, despite the best of intentions, by prodding Grain Belt into supplying the missing pieces of its own case the Commission has taken on the role of an advocate for Grain Belt’s position.  If the Commission grants the CNN after accepting this additional evidence, the MLA will have been denied its right to due process as guaranteed by the United States and Missouri constitutions.

The MLA respects the Commission Order, but respectfully disagrees with the decision to invite Grain Belt to correct its evidentiary deficiencies after the case was submitted for decision.  If the people of northern Missouri are forced to contend with over 200 miles of Grain Belt’s line and steel structures for the next several generations, they at least deserve to know they lost their fight on a level playing field.

WHEREFORE, the MLA respectfully asks the Commission to rescind its Order of February 11, 2015, and to dismiss Grain Belt’s Application on the ground that it failed to meet its burden of proving that a CCN should be issued for the proposed transmission project.
Respectfully submitted,

/s/  Paul A. Agathen
Paul A. Agathen

Attorney for Missouri Landowners Alliance
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CERTIFICATE OF SERVICE
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