Surrebuttal Schedule MRN-3
Page 27 of 61

D.P.U. B9-161 - . | Page 24

The use of tar as a by-product in tﬂis country was generally
limited befure_ﬂogld War I, because of the évailability'of
tar-based products, including chemicals and pharmaceuticals,
from Germany (Exh. DPU-27, p. 14).

In addition, the physical characteristics of the tars
produced by carbureted water gas and bil gas plants limited
their wvalue. Uﬁlike tars from coal carbonization plants,
tar—waﬁer emulsions produced by carbureted water gas and oil gas
facilities were of irregular guality and generally contained too
much water to birn (Exh. AG-208, p; 1239). These wastes were
generally disposed_of pn— oOr ofoSite {(Exh. DPU-18, p. 136).

D. State of Scientific and Fnoineering Knowledce Concerning
the Hazards of MGP Wasties

The occupational hazards of coazl combustion products were
documented as far back as 1775 (Exh. AG-158). At that time, the
effect was believed to be caused by mechanical irritation of the
skin by soot (Exh. C0O-10; Tr. XIII, p. 134). By 1lg87&, a
conhecticn between coal tar and cancer, long suspected, was
conclusively established {Tr. XII, p. 104). It still remainsd
unclear whether cancer wés caused by chemical effects of coal
soot on the skin or by mechanical irritiation (Tﬁ- XIII, p. 137;
Exh. CO-10, p. 3). Experiments during the early nineteenth |
century sﬁught to establish what chemicél fracfions of coal
caused cancer; and the link between the chemical properties of
coal tar to cancer was established bj the late 1920s and early

1930s (Tr. XIII, p. 139; Tr. X¥ITI, pp. 109). Benzo{a)pyrene, a
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major carcinogen found.in_coal tar, was first identified in 1933
(Tr. XIiI, pp. 146-147). Other carcinogens were identified in
1947 (Exh. AG-154). '

Another ﬁhemical conmponent of MGP wastes, benzene, was Xknown
as a hematological peoison since the late nineteenth century
(Exh. AG-95, p. 1B). Benzene causes aplastic anemia (Exh.
AG-178, p. 4&; Tr; XIII, p. 109). Though medical science had
leng seen a linkage between benzene and leukemia, thelfirst
clear establishment of benzene as a human 1eukembgén was made in
1977 (Tr. XIII, p. 109). |

Throughout the MGP era, the scientific and medical
communities developed thE‘connecﬁion of MGP wastes to human
health risks. What was lacking was the determination of the
level at which public health might be adversely affected by MGP
wastes (Tr. XIII, p. 112). While the medical observaticns ofr
the périod may ﬁave been precise and bﬁsed o comgrehensive data
collection, the relationship between the level of exposure to
MGP wastes and the reaction to the exposure was still uncertain
(id.). The statistical analyses now used to determine
dose-response levels, inciuding multievent modeling, were not
devéloped until 1976 (Exh. C0-42; Tr. XII, i:p. 11, 153). The
technical akility to detect contaminant levels reguired under
current océupational safety ané environmental regulatory
standards did not exist until the 1370s (Tr., XII, pp. 11, 153;

Exh. CO-41).
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The record is replete with scientifig inguiry and debate
over the causes of recognized health hazards as far back as 1775
(Exh. AG-158}. However intense the debate over causation may
have been, there seems to have geen little dispute over
recognition of adverse occupational health-éffects.

By the late 1B00s, the state of knowledée associated with
MGP wastes was sufficienf‘tp'indﬁce passage of envircnmental
regulatory measures with respect to waterways. The disposal of
tar and other MGP wastes into waterways was generally restricted
or prohibited, by either.lccal or state actiocn (Exhs. AG-193,

p. 342; AG-165). '

Evidence contempofaneous‘to the MGP era demonstrates =
degree of awareness by the gas industry that MGP plant cperators

were collecting on their land materials that represented

environmental hazards and whose escape could cause injury to

others. The gas industry seems-generally to have understood
that certain properties of MGP wastes were deleteriocus

(Tr. XVII, pp. 75-80). For example, the disposél of spent
oxides on land damaged land, leavihg the particular parcel
unsuitable for agricultural purposes (Exh. AG-128; Tr. VI,

pp. 75-80; Tr. XI, pp. 133-134; Tr. XVI, p. 36). The industry
was also concerned that the various salts and chlorides
contained in amménia still waste may have had a detrimental
effect on vegetation (Tr. XV, pp. 132-3133; Exh. AG-168,

p. 454). It was also known that the introduction of MGP wastes

into a waterway could damage oyster beds and kill fish (Exhs.
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AG-167, pp. 349-350; AG-193, p. 3427 Tr. XVI, pp. 36-37). Gas

liquors were xnown to be highly toxic to fish, and rendered them
unpalatable by the concentration of chemicals in the flesh
(Exhs. AG-129, p. 126; Exh. AG-167, pp. 349-350; Tr. XII,

pp. 67-68; Tr. XV, pp. 126, 129).

2 major concern of the manufactured gas industry durihg this
era was the pﬁtential-for contamination bf water sapplies by the
escape of MGP wastes from MGP sites. MGP wastes dapcsitéd on
the grouné could seep into.wells and étreaﬁs and rander the
water unpalatable whether by taste or ocdor (Exh. 35—128, P. 315;
Tr. ¥II, pp. 51, 71). The disposal of ammonia wastes into the
ground was considered to be a hazardous proposition because the
waste could percolate into ground water and end up in a stream
(Tr. XI1I, pp. 85-86). It was generally known that tar ﬁater
waste contained hazardous constituents, including napthalene,
benzene, toulene, and xylene (Exh. AG-167, pp- 348-350).
Despite the relatively limited state of hydrogeclogic science,
the MGP industry was ayare'that the discharge of these
substances in concentrated form could produce adverse effects
(id., p. 349).

Correspondingly, MGP operators realized the need to avert
tisk'to the property of others from MGP waste nuisanceas.
Concerns at industry meetings revolved around the possibility of
successful legal actions against MGP operators on charges of
nuisance (Exh. AG-128, pp. 314-315) (see alsc Section V.B.}.

Nuisance actions could, and were brought on a numier of grounds,
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including damage té land, vegetatidh, and waterways (id.; Exh.
AG-100, p. 444; Tr. XI, pp. 130-131). Other causes of legal
aétiop cited by industry officials during this peried inecluded
complaints of tarry wastes carried off by streams and latér
found adhering to the legs of cattle and injuring soil and crops
(Exh. DPU-129, p. 128; Tr. XII, pp. 76-78).

In such circumstances; industfy officials were urged to take
such measures necessary to prevent any nuisance from being found
at their fﬁcilities,'thereby averting legal actions (Exh.
AG-128, pp. 314-315). _Measures taken to minimize the

possibility of MGP waste’s escape included the developﬁent of

equipment to extract tar from water and to_burn tar as boilér
fuel (Exhs. AG-194, p. 226; AG-158, p. 158). The trade journals
and industry meetings of the MGP era are replete with
information concerning the various alternatives available to
treat or dispose of MGP wastes (Exhs. AG-167, AG-198; AG-201;
AG=202; AG-204; AG-211; AG-218B; Az-221). Various
recommendations were made as to what specific plant iﬁprovemenfs
Dr‘processes could be used té-eliminate or mimimize problems
associated with MGP wastes (Exhs. AG-203; AG-205: AG-208,
pessim). The American Gas Associatiqn's various committees were
actively considering the most appropriate methods to treat MGP
wastes during this period (Exhs. AG=199; AG-206 [Willien}];
AG-208; AG-210; AG-213; AG-214). Fimally, individual gas
utilities repnfted in the trade journals of the pericd on the

measures they had taken to minimize the problems associated with
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the disposal of residuals (Exhs. DPU-~12 [Carter}; DPU-26, Sec.

7, pp. 59-81; AG-206 [Kleinl; AG-211; AG-217; CO-58; CO-59).
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Iv. DESCRIPTION OF SETTLEMENT AGREEMENT

on May 1, 1990, tﬁe Settling Parties jointly filed =&
Settlement Agreement. The Energy Consortium refrained from
participating in.the Settlement.Agreement but filed comments in
its brief. In the Settlement Agreement, the Settling Parties
agreed that, beginning on Julj 1, 1980 (“thé Implementaﬁion
Date"), each”of the gas company petitioners would amortize and
recover from their ratepayers over a seven—yaaf period, without
carrying charges, the'environmgntal response costs incurred
during 1989 (Settlement Agreemént, § II). Previously deferred
response costs would be treated in the same manner aé if they
 had been incurred during 1985 (id., § VIII). Cleanup costs
incurred each year in the future would also be recovered over
.separate,.seven—year amortization perieds. The Settling Parties
agreed con this compromise for rateﬁaking purpeses without any
finding regarding the prudence of the manufactured gas
operations and plant deccmmiséioning (id., Preamble).

The Settling Parties propose a définitionrof recoverable
"environmental response costs" to include all investigation,
testing, remediatimn,'litigatidn expenses, and other liabilities
reiating to manufactured gas facility sites, disposal sites, or
other sites onto which material may have migrated, as a result
of the operation or decoﬁmissioning of Massachusetts gas
manufacturing facilities during the period from 1822 through
1978 (id.). The Settling Parties indicate that personal injury'

settlements or awards relating to manufactured gas waste sites
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would be considered recoverable costs within the definition of
+he term "envi-cnmental response costs" (Tr. of May 9, 1990,

p- 10 gt seg.). The gas company petitioners made a
representation that they are not aware of any perscnal injury
suits or claims relating to the pre-18%73 manufactured gas
operations, waste disposal and decommissioning activities, and
are also not aware of any facts that would lead them to believe
that -any such suits or claims will be filed or asserted
(Settlement Agreement, § VII.C; Tr. of May 9, 1930, pp. 12-27).
The Settling Parties specifically excluded from recoverable
costs any expenses fesulting from ¢laims made by the gas company
petitioners against insurance companies or third parties,8 or
any expenses résulting from any non—-manufactured gas operaticns,
including but not limited to by-product cdke oven sites, the
Plympton lead site, or PCB sites (id., § VII.A}.

Under the Settlement Agreement, the Settling Farties propose
that the agreement would preclude any party to the Settlement
Agreement (or the Department on its own moticn) in a later
proceeding  before the Department from challenging the propriety
of recovery from ratepayers of the environmental response costs

on grounds of (a) the prudence of the pre-i3573 manufactured gas

Expenses and recoveries résulting from claims against
insurers or third parties are addressed separately in the
Settlement Agreement, § VI, as described infra, p. 34.
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. operations, waste dispesal, and deéémmissioning activities that
have resulted in the need for incurring the response costs or
() thé appropriateness of allowing rate recovery of such
expenses through the recbvery mechanism provided for in the
Settlement Agéeement- In the Settlement Agreement, the Attorney
General reserved his right to challenge or ccntest the prudence
of any action takén or not by the gas company péfitionefs and
the amount of ény costs or recoveries incurred or obtained
through the prosecution of insurance and thifd party claims
(id., § ﬁII.B; Tr. of May 9, 1990, p. 5). The authority of the
‘Department in this regard remains, of coufse, unirpaired by the
terms of the Settlement Agreement. |

The Settlement Agreement proviﬁes for a recovery mechanism
in the form of a2 separate, additional element in the existing
Cost of Gas Adjustment Clause. 220 C.M.R. 6.00 et seg. This
element,ltha Remediation Adjustment Clause, would provide for a
- per-unit-of-gas charge egual to sum of the charge to be
collected under the company’s current Cost of Gas Adjustment
Clause and the amcunt'given,by the environméntal response cost
formula (Settlement Agreement, § IV.Z}. AThis formula would
consist.of one—seventﬁ of the actual response costs incurrea Ey
a company in a calendaf Vear and to be recovered fronm ratepayers
during the upcoming ysar, less a deferred tax benefit to be
returned to ratepayers during the upcoming year. This amount
would then be divided by the company’s forecast of total firm

sales volumes for the upcoming year. The Settling Parties
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further agreed that the environmenﬁél response cost portiqn of
the Cost of Gas and Remeditation Adjustment Clause would be
reconciled annually for each company, with the amount of any
over or under cmliection t& be debited or credited to the total
annual charge for the following year {(id., & IV.C).‘

The deferred tax benefit would be calculated as follows,
For the first year of cost recovery, the deferred tax benefit
would be the amount-givan by the entire actual response costs
incurred in a calendar year multiplied by the company’s nét cost
of capital rate (as set in the companyfé last base rate case and
adjusted fof income tax effects) and by the effective combined
federal;and.state income tax rate. In the second year,
six-sevenths of the actual response costs would be multiplied by
the cost of capital and the combined tax rate; in the third
year, five-sevenths of the césts would be used, ard so forth
until the seventh and final year, when one-seventh of the
response cbsts woﬁld be used (id., § IV.B).

With regard to filing requiréments, the Settlment Agreement
fequires +hat each company file with the Department, the
Attbrney General, and any other interested party all bills and

receipts relating to any envirconmental response costs incurred

in the precedirng calendar year for which each company seeks to

begin recovery in the upcoming year and a schedule depicting the
purpose of each expenditure. This filing would occur at least
ninety days before each anniversary of the implementaticn date.

In the same filing, each company would include similar material

-1
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and information to support any expéﬁses or recoveries from
insurance or other third-party claiﬁé (id., § IV.D}.

The Settlment Agreement accords a different ratemaking
freatment to insurance and third-party 1itigatibn expenses and
recoveries. Insurance and thifd—?arty expenéeé and recoveriés
would be shared in egual proportions between the gas company
petitioners and their ratepayers. ‘In the Settlement Agreement,
cne half of the expenses incurred by the gas company petitioners
in the prior year in prosecuting insurance and third-party
claims and one half of any recoveries or other benefits received
by the gas company petitioners as a result of a'judgment or
settlement from insurance or third-party claims, would be
credited against all annual amertization amounts that have been
or are being collected through the Settlement Agreement’s
recovery mechanism (id., § VI).

The Settlement Agreement also provides a limitation on the

total annual charge to be recovered from ratepayers: the total

annual charge to a company’s ratepayers would not exceed five

percent of a company’s total revenues from firm Massachusetts
gas sales during the preceding year. if for a particular
ccméany, the -annual recovery should exéeed the five-percent cap,
the amount in excess of the cap would be deferred and would
accrue carrying ﬁharges at the company’s net cost of capital (as
allowed in the company’s last rate case and adjusted for income
tax effects) until such sum can be added to the amount to be
recovered in a subsequent recovery vear without exceeding the

fiQé—percant cap (id., § V).
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The terms of the Settlement Agreement provided for an oﬁtion
to discontinue the agreed upon ratemaking treatment. Any
company whose 1589 firm retail gas revenues were less than $100
million may choose to discontinue the ratemaking treatment of
the environmental response costs provided for under the |
Settlement hgreement in the event that the unrecovered amount of
its response costs should exceed the lesser of %2 million or 5.5
percent of its 19B9 firm gas distribution revenues (id., § IX).
The gas company petitioners for which this provision is
applicable are The Berkshire Gas Company, Essex County Gas
Company, Fall River Gas Company, Fitchburg Gas & Electric Light
Company, and‘North Attleboro Gas Company.

If a company does provide written notice that it intends to

_exercise this right, then, as aof the first day of the month
following the date of notice, the company would no longer be
allowed to recover any response costs through the mechanism
provided for in the Settlement Agreement (id., § IX.A).
Furthermore, any balances remaining iﬁ the company’s
environmental response cost account would be_treated for
‘ratemaking purposes as if they had beén granted deferral cf
their recognition and thus not subject to disallowance for the
sole reason that they occurred prior to the particular test year
used by the cbmpany in pursuing rate recovery {id., § IX.B).
The company may also éeek base rate treatmént of the balance
remaining in its environmental response cost account and any

response costs that it may incur in the future, plus any
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expenses or recoveries resulting from insurance or third party
claims (i.,gi_., § IX.C) - In addition, the company would bear the
burden of proocf with regard to the prudence of Ithe envircnmental
response costs for which it seeks or has received I.‘.'ECOVE'I.'Y from
its ratepayers as if the éettlement Agreement had-never cccurred
and it was seeking recover},'rl of these costs for the flirst tima,
The Attorney General would then be free to challenge and the

Department free to investigate the prudence of the manufactured

‘gas operations and decommissioning activities of the company

that resulted in the need teo incur the response cests and the

propriety of allowing rate recovery of such expenses (id.,

5 IX.D}. Finally, if the company initiates a rate procesding
for recovery of response costs, thé,amounts of any previous
rejqoveriwe.‘.s of response costs found to be reasonable by the
Department in this proceeding would be crediﬁed against the
amount of s’uchr response costs, if any, found to be rzcoverable
from ratepayers in the Department’s decision in that |
proceeding. Similarly, any amount of previous recbveries of
such costs found by the Department to be unreasonable would be
credited against the revenue reguirement found in that
prccaeding (id., § IX.E).

| The Settling Parties further agreed that in the gas company
petitioners’ future rate cases environmental respcnse costs
would not be considered in determining the level c.f base rates.

The gas company petitioners agreed that they will not make any

arguments in a subseguent rate case that the existence of the
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Settlement Agreement or the effects'resulting frem its
application justify the allowance of a higher rate of return cﬁ
common eguity (id., § X). ‘
Finaliy, the Settling Parties agreed on the treatment to be

given to gains from future éales of affected properties. In the
event a company sells a former manufactured gas operations or
dump site and realizes a net gain oh the sale, thé company would
be allowed to calculate its basis. in snch property (for pufposes
of the determining the gain to be returned teo its ratepayers) by
including the carrying costs foregone during the amortization
period on those response costs related to said property;

provided that such adjustments to the company’s bzsis do not:

result in the gain becoming a loss (id., § XI).
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V. ANALYSIS OF THE SETTLEMENT AGREEMENT ON THE BASIS OF THE
GENERIC RECDORD

‘We bave reviewed the Settlement Agreementron the basis of
the generic investigation record in this docket and geperally
find it to be in ratepayers’ interest. We therefore allow the
Joint Motion. In this section, we set forth our reasons for
accepting the Seﬁtlement Agreement. Wnile refraining from any
prudence findings, we describe 5uf conclusions concérning the

four issues examined in this docket: industry knowledge and

" practice, the law of the MGP era, insurance coverage, and

éppropriate ratemaking traaﬁment, as set forth in the
Interlocutory Ordef;and in the Joint Petition. 1In turn; we
assess the_?gttlement Agreement.against our conclusions to
indicate the reasons for its acceptability.

A. Industrv Knowledge and Practice

our review of the record in Section III cof this Order

. persuades us that throughout‘the MGP era, the industry knew

either in fact or constructively that the by-products and wastes
of the MGP processes were hazardous and, in some cases, were
carcinogenic and that the deposition of_such'matefials on land
or in ground eor surface waters could ihjure that land or thoss
waters'By rendering them unfit for certain purpeses. There is
evidence, of course, that the ethic of the era sarctioned the

use of land for such purpeses. And there is furtker evidence

‘that the economics of marketing MGP by-products were often so

adverse as to render disposal of by-products on site or at
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authorized dumpsites a more raticnal alternative than attempted
sale, as a matter of short-run economics.

This awareness of the hazardous nature of MGP wastes does
not, however, readily translate into imprudence for incurring
the kind of liability impesed today by CERCLA and G.L. c. 21E.
Even ﬁhough this awareness may have alerted MGP operators to the
risks to others and to nelghborlng land from HGP wastes, it is
difficult, though not impossible, to infer that an MGP operator
cught to have known that mere disposal on his own land or at a
legal dumpsite, where no escape has subsequently ccecurred onto
neighboring property, would leave him or his successors liablé
to clean up his own land or the dumpsite as part of a
government—ordered rémediation some two, ten, or even seventeen
decades later. And even if such potential liability should have
been foreseen, there would remain the difficult gquestion whether
such disposal might fairly be judged imprudent or whether risk
of ipcurring a liability, arguably so rémote, should better be
viewed as a reasonable cost of doing business. The &difficulty
of inferring a want of care 1n MGP disposal practices is
heightened by the evidence that the ability to measure the
presence and effects of environmental contaminants at the
parts-per—billion jevel of dilution in water was guite unknown
to science during the MGP era.

Where, however, the land of others might become impilicated
by later escape of MGP wastes, the inference of want of care or

“prudence might mcre readily be drawn. But even there, as we

.
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point out in our discussion of the law of the MGP era that

‘follows, such an inference, while arguably strong, is not

compelled.

It is a virtue of the Settlement Agreement that these

difficult judgments are rendered unnecessary. In their place, a

2 Therefore,

reasonable'cost-sharing mechanism is established.
unless andluntil a company entitled to invoke Section IX of the
Settlément Agréement, bermitting discontinuance of its
ratemaking treatement, acceptance of the Settlement Agreement
altogether pbviates any need to render prudence judgments on the
knpwiedge and practices of the MGP industry. We confine |
ourselves to Dbserﬁing that the Settlement Agreement’s
coest-sharing. approach, taken as a whole, is not inconsistent
with our reading of the.recmrd and of defensible inferences that
might be drawn from it on the issue of industry Xnowledge and
practice.

BE. . The ILaw of .the MGP Era

Understahding MGP—-era law is a key to astablishing.the
rights and duties of MGP plant operators and their prudence in
the conduct of their business. Interlocutory Order, pp. 15-16.

As noted earlier, the Settlement Agreement, § II, would obviate

7 The cast-sharing mechanism provides for an approximately
50/50 sharing of cost between company stockhclders and
ratepayers (Tr. of May %, 1990, pp. 2B-28). The mnechanism
is analyzed in Section V.D of this Ordexr, infra, p. 50.
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any need for such prudence inguiries or findings on the part of

the Department. Nonetheless, the Department has investigated

. the MGP-era law as part of this docket and must view the

acceptability of the Settlement Agreement against that
background, although, as noted, we refrain from any express
finding on the prudence guestion.

Accordingly, we review the Settlement_Agréement against
pfe~CERCLA law concerning-(a}'rights to.-use and restrictions
imposed on the use of land generally} {b} duty owed by one
landowner to another, and (c) defenses-and liabilities resulting
from use cf independent contracters to haul, dispose of, or
receive ﬁGP wastes. The law sheds light on rights and duties in
the use of MGP plant sites and legal dumpsites and on
obligations to neiéhboring land onto which MGP wastes may have
migrated.lo
| The pertinent law is tort law and real property law. We

well recognize, of course, the need for caution in "reliance on

tort analogies to define a public utility’s responsibility in a

10 Finding the law of the MGP era, before the major change
wrought by CERCLA, is akin to the exercise undertaken by
Federal courts to determine state law in diversity suits.
28 U.5.C. & 1652. 2as there may not always be precedent
exactly on peint, courts look to relevant precedents,
analogous decisions, and considered dicta. }olan v.
Transocean Air Lines, 365 U.S. 293, 285-96 (1961); Svproul
v. Hemmingway, 31 Mass. [14 Pick.] 1, 5 (1833); Gray v.
Boston Gas Light, 114 Mass. 145, 134 (1873). 5ee C.
Wright, lLaw of the Federal Courts, § 58, at 370 (4th ed.
1983) . '
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regulated area." Commonwealth Electric Co. V. Department of

public Dkilities, 397 Mass. 361, 367 (1986). But at least until

+he late 1920s, the MGP era was largely a time of no or of
limited regulation of the gas indﬁstry {Exh. AG-~117, pp. 25—26;
Tr. XVII, p. 94). Thus, the best touchstone available is tort
and real property law. | |

During ﬁcst of the MGP era, land-use regulation was, when
coﬁparéd with late twentieth—cantury practice, rudimentary.

R. Anderson, American law of Zoning 3d, § 3.03, at 86, § 3.¢C6,

at 53 (34 ed. 1986); D. Hagman and J. Juergensmeyer, Urban

Planning and Land Development Control Law, § 2.2, at 13, § 2.3,

at 14 (24 ed. 1986)}. In the absence of a legislative or pelice

restriction or of a covenant, a proprietor could "consult his
r

own convenience in his operations above and below the surface of
his ground." Greenleaf v. Francis, 35 Mass. [18 Fick.] 117,

121, 123 (1836). See sShipley v. Eiftv LAssociates, 106 Mass.

194, 197 (1870). Ownership was g goelo usgue ad centrum (“from

heaven to the center of the earth™), and cwnership rights could
be asserted even at some inconvenience to neighbors. Greenleaf,

35 Mass. [18 Pick.], at 117, 121-22; Gannon V. Hargadon, S2

Mass. [10 Allen] 106, 108-10 (1865); Locale was & major
determinant of whether legislative or police restrictions on
ceftain uses were warranted. Commonwealth v. Tewksbury, 52
Mass. [11 Met.] 55, é? (1B46) ; Commonwealth v. Alcer, 61 Mass.
[7 cush.] 53, 87, 95-36 (1851). Even where restriction on the

use of private property for trades "useful and bereficial to the
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public" was warranted, id., it was to be exercised "enly in

cases amounting to an obvious public exigency." Tewksbury, 52
Mass. [11 Met.], at 57-58; Alger, 61 Mass. [7 Cush.], at 97,
102-03. Very littie indication appears on our record (which is,
albeit, generic¢ and not site-specific) regarding legislative or
police restrictions of the MGP industry. Indeed, if any
inference is warranted, one of a favorable legislative view of
the gas industry may perhaps be drawn from the freguent grants
of corpcrate éharters by special acts of thg General Court
(Exh. DPU-15-3).

Although landownership rights were broad dﬁriﬁg the MGP era,
landowners we-z responsible for certain adverse consequences of
use. Private ownership rights were tempered by the common law

principle sic utere tuo ut zliepum non lzdas ("use your own

property in such a way that you do not injure that of another").

11

Public or private nuisance actions might lie for

transgression of this maxim. Stowell v. FElagg, 11 Mass. 364,

364-65 (1814); Thurston v. Hancock, 12 Mass. 220, 224 (1813);
Tewksbury, 52 Mass. [11 Met.}, at 57. Even so, a landowner
still retained the right "to use his land to his best

advantage." Eames v. Hew England Worsted Co., 52 Mass. [1l1

Met.] 570, 572 (1846).

il "A public nuisance is an unreascnable interference with a

right common to the general public." Restatement, Seceond,
Torts, § B21B. "A private nuisance is a nentrespassory
invasion of another’s interest in private use and enjocyment
of land.®* Id., § B821D.
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But where injury ensued "from an otherwise legitimate use"

of his property, the landowner would have teo "compansate his

neighbor in damages" for the resultant nuisance, Stowell), 1I
Mass., at 364-85, even where the damage was modest, Eames, 52

Mass. tll Met!}, at 572, and even where the result might be

impossible to control or difficult'to predict. Wilzon v. KNew
Bedford, ‘108 Mass. 261, 265 (1871). See also Sherman v. Fall

River Iron Works, B4 Mass. [2 Allen] 524, 526 (1861); Sharman v.

Fall River Iron Works, 87 Mass. [5 Allen] 213, 214-15 (1862);

Shaw v. Cummiskev, 24 Mass. [7 Pick.] 76 (182B); Monson &

Brimfield Manufacturing Co. v. Fuller, 32 Mass. [15 Pick.] 554

(1834); Fuller v. Chicopee Manufacturing Co., 82 Mass. [1l6 Gray):

46 (1860); Shipley, 106 Mass. 194. Nuisance liability might
even attach for acts related to land not in the defendant’s

pessession. Gray v. Boston Gas Licht, 114 Mass. 145, 154

(1873). Moreover, a landowner was responsible not only for
erecting a nuisance of his own, but also for maintaining a

nuisance earlier erected on the land by another. 5Staple v.

Spring, 10 Mass. 72, 74 (1813); Eames, 52 Mass. [11 Met.], at

572-73.

Before 1B68, violation of duty to refrain from nuisance

regquired a showing of “cﬁlpable negligenca."  Chandler v.

Worcester Mutual Fire Ipnsurance Qg.,-57 Mass. {3 -Cush.)] 328, 330

- (1849). After 1868, a plaintiff no longer had to show

negligence for certain kinds of injury to his land, for strict

or absolute liability might attach. Ball v. Nve, 99 Mass. 582

e



= Surrebuttal Schedule MRN-3
Page 48 of 61

'D.P.U. 89-161 | Page 45

(1868), adopting the rule of Rylands v. Fletcher, Law Rep.
3 H.L. 330 (1B68). Where a landowner brought or collected
usomething on his own property not maturally there, harmless so

long as it is confined to his property, but . . . mischievous if

it should get upon his neighbor’s land," he would be held,

' despite his best efforts to contain what he had collecteag,

"responsible for damages, 1f he should not succeed in confining
it to his own property." Shipley, 106 Mass., at 198. See
Fuller, 82 Mass. [16 Gray] 46; Shiplev, 106 Mass., at 199;

Wilson, 108 Mass., at 265-66; Fitzpatrick v. Welch, 174 Mass.

486 (1899); Devo V. Athol Housing Authority, 335 Mass. 459,

462-63 {1957). The Rylands rule did not enlarge a landowner's
duty to refrain from injuryrto another?s property.. Rather,
Rvlands, as adopted in Hassachusetts, merely eiiminated the need
tc prove negligence and, in effect, put ﬁertain hazardous uses
of land "at the sole fisk of the user," who henceforth had to
provide "safeguards [against escape] whose perfection he

guarantees." Ainsworth v. Lakin, 180 Mass. 397, 1859 (1502).

Although the Rylands rule was denominated one of strict
liability, it waz not ungualified. ' As stated ear ier, supra
page 8, certain defenses, such as acts of God or unforéeeable
and wrongful acts-of third parties, were available. Cork, 162
Mass., at 333. Morecover, the injury had to be the natural

consequence of the breach of duty. Kaufman v. Boston Dys House,

Inc., 280 Mass. 161, 16% (1932).
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Use of an independent contractor might offer a defense to

liability. Brackett v. Lubke, 86 Mass. [4 Allen] 138, 140

(1Be2}. Cf. Foster v. Essex Bank, 17 Mass. 473, 509 (1B21).

But even that defense could be overcome where an independent
contractor "was without proper skill or unsuitable to do the

wofk}" Conﬁors v. Hennessév, 112 Mass. 96, 99 (1873), or where

improperly done work caused "mischief upon the land of ancther,™

Gorham, 125 Mass., at 89. See Connors, 112 Mass., at 99;

Sturges v. Societv for the Promotion of Theological Education at

-Cambridge, 130 Mass. 414, 415 (18B1l); Davis v. John L. Whiting &

0

on Co., 201 Mass. 51, 93 (190%9); Pickett v. Waldorf Systems,

Inc., 241 Mass. 569, 570 (1%22). Use of an independent

contractor by a public utility defendant might also prove an

unavailing defense where statute imposed a duty. Boucher v. New

York, New Haven, & Hartford Railroad Co., 196 Mass. 355, 359-60

(1907). Cf. Commonwealth Electric, 397 Mass., at 366 n.2. Bur

even apart from statute, common law liability might attach for
the wrongful conseguences of the acts of an independent
contractor performing under a lawful contract. ®Woodman v.

Metropolitan Railroad, 149 Mass. 335, 339-40 (1889), citing

Gorham, 125 Mass., at 240.

Having examined the law of the MGP efal we make séﬁeral
observations about applying it to prudence inguiries.
Considering the passage of time, the unavailability of
percipient witnesses to the events likely to be at issue in

prudencs inquiriaé, the general state of company records, and
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the condition of MGP planﬁ sites (many of which hzve been
dismantled and redeveloped), we regard.applying these principles
of law to individual prudence inguiries would likely prove a
daunting, though perhaps not impossible task. Although the
general picture of the law during the MGP era is clear enough,
the law was not static. Attempting to say what legal nuance or
subtlety applied when MGP wastes were generated or disposed of
or when contaminants may have crossed a site boundary resulting
in nuisance injury (a$sﬁming such dates could be established)
would be difficult, indeed (Tr. XVI, pp. 103—04).

Tﬁe geheric investigaticn in this docket also persuades us
that site~specific information from contemporanecus records is
likely to be fragmentary and enigmatic. Mounting a case,
whether for prudence or impfudence, would probably prove, at
best, extremely difficult.in any case. Serious expense would be
entailed on the part of the gas companies, the Attorney General,
and the Department without significant likelihood of greater
benefit to ratépaye;s in comparison with the outcome under the
Settlement Agreement. éecause of the inevitable hazards
attendant on récordskeeping by corporate predecessors of today’s
gas companies, inconsistency and unfairness may result in
developing a case-by-case body of MGF prudence precedent. C(ases
might well be decided by the chance survival or perishing of
records from decades or even a century and a half ago. 1In
addition, translating an MGP plant operator’s incurresnce of risk

of strict liability inte imprudence, while not an impossible
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task, requires a nicety of judgment that is certainly open to
good faith disagreement.

In contrast to all these uncertainties is the clear-cut
sharing of cost and risk set forth in the Settlement Agreement.
Apélying the law of the MGP era might, in fact, faver recovery
where hazardous materials from the MGP industry have not
migrated from MGP plant sites or lawful dumpsites. While
investigation of Masséchusetts MGP sites has not progressed to a
state of detailed assessment, the nature of the wastes is such
that risk of migration offsite.appears to be small or moderate

(Tr. XVI, p. 38). For these reasons, we conclude that the

Settlement Agreement represents a reasonable allocation of costs

between shareholders and ratepayers.

C. Insurance Coverage, Litigation, and Proceeds

Massachusetts law concerning insurance coverage of MGP waste
cleanup is presently inchoate at best. Some preliminary steps
are being taken, to ke sure, that may answer certaln gquestions.
For example, the Federal court for the Masséchusetts District

has certified certain guestions of insurance law to the Supreme

Judicial Court regarding coverage for the cleanup of New Bedford

harbor. In Re Acushnet River & New Bedford Harbor Proceedings,

725 F.Supp. 1264 (D. Mass. 1989). In addition, the Supreme

Judicial Court has before it an appeal on kindred issues in

_Hazen Paper Co. v. United States Fidelitv & Guarantvy Co.,

Hampden County Super. Ct., Civil Action No. B6-1679% (January 10,

1989) .

Surrebuttal Schedule MRIN-3
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Whether and how the Court may pronounce on these issues is
not knbwn, and the absoluteness of any resclution it offers is
not certain. And, even were the Court to answer all the legal
cuestions now before it, much time and effort would be expended
to apply its answérs +o insurance litigation over the scores of
MGP sites across the Commonwealth.l2 Thus, whatever the
upshot of the two matters now before the Court, inéu:ers are
certain to show theilr customafy energy and adeptness in
asserting their defenses and in taking years to 4o so (Tr. I,
.p. 69, 1l1. 19-24). Against this background, we have assessed
the insurance provisions of the Settlement Agreement.

Early in hearings, the Department expressed caoncern lest
aliowing réte recovery of all or a major part of MGP cleanup

costs, as urged by the gas company patitioners on brief, would

12 Moreover, one of the most contentious issues is not before

the Court in either of these cases: namely, the
application of the "owned property" exclusior. in standard
policies on MGP sites owned by the gas compary petitioners
or their predecessors (Tr. II, p. 120; attorney General
Brief, pp. 141-42). The "“owned property" exclusion, a
typical feature of general liability insurance policies,
states that the policy does not apply to damzge tc property
owned or occupied by the insured, as, for example, an MGP
plant site itself (Exh. CO-1, p. 33). Some courts
apparently are disposed to construe such clauses against
the insurer. Allstate Insurance Co. V. Quinn Construction
Co., 713 F. Supp. 35 (D. Mass. 198%9); C.K. Smith & Co. V.
American Empire Surplus Lines, Inc., Worcester County
Super. Ct., Civil Action No. 85-32950 (September 27,

1989). But the Supreme Judicial Court apparently has not -
yet spoken on point.
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eliminate "a powerful incentive 6n.the part of the companies to
press their claims against-their insurance companies® (Tr. II,

p. 122). Section VI of the Settlement Agreement recognizes and
accomodates this concern. It provides that half of any'recévery
against insurers or other PRPs would be retained by the gas
company so recovering, while the other half would be returned to
ratePajers, with adjustment for expenses for proée:uting the

claim. This provision allays the Department’s conzern that any

-scheme for rate treatment, put into effect before insurance law

is clarified and claims are pursued to a conclusion, must
maintain a strong incentive for gas companies to assert their
policy rights vigorously.

D. Ratemaking Treatment of MGP Waste Cleanup Under the
Settlement Agreement .

The terms of the Settlement Agreement are dispositive cof the

critical rétemaking issues that have been reviewed in this
investigation. In particuiar, the Settlemant Agreement would
resolve, inter alia, the follawiﬁé_matters that have received
attention in this case: (1) the class bf exéénses they
represent (e.g., whether extraordinary or nonextraordinary,
recurring or nonrecurring}; (2) whether the costs are
recoverable through base rates or an external, mechanism similar
in operation to the CGAC; and (2) the treatment of deferred
remediation costs with regard to interest accrual. To establish
that the Settlement Agreement, in fact, provides a reasonable
cutcome in dispesing of these issues with the Settling Parties,

a brief review of existing Department precedent is useful.

i
‘
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The Department has traditionally broken down utility
expenses into four categories: (1) annually recurring expenses;

(2} pericdically recurring expenses; (3) nonrecurring expenses
that are extraordinary in amount or nature; and (4) nonrecurring
expenses that are not extraordinary in amount or nature.

Fitchburg Sas & Electric Light Companv, D.P.U. 1270-1414%,

pp. 32-33 (1983). The Department typically allows annually
recurring expenses and normalized values of periodically

recurring expenses to be included in a company’s cost of

‘service. The Department also allows recovery of extraordinary

nonrecurring expenses through amertization and collection from

ratepayers over an appropriate period of time.

" Following the decision in Commonwealth Electric Company,
D.P.U. B8-125/151 (158E}, in which the Department disallowed
certain costs associated with hurricane damage because the
expenses.wera inéurred before the test year, several gas
companieé presented the Department with petitions +to defer
envirconmental cleanup costs for future ratemaking
consideration. In response to these petitions, the Department
has granted deferral accounting for cleanup costs for several
companies: Cclonial, Bay State, Boston Gas, and Berkshire. In
granting deferral accounting, the Départﬁent noted that ﬁhé sole
ratemaking implication of deferral is to remove, as an
impediment to ratemaking consideration, the fact that the
expenditures were made before the test year that serves as the

basis for a genaral rate proceeding. Interlocutory Order, p. 18
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. 4; Colonial Gas Company, D.P.U. 85-170 (198%); Boston Gas

Company, D.P.U. B9-177 (198%3); Bay State Gas Company,
D.P.U. 85-81, Interlocutory Order (1989).

The Department noted in Colenial Gas, D.P.U. 85-70, that

cleanup expenées relating to manufactured gas wastes can
reasonﬁbly be predicted to recur over the next several years.
Unlike rent, wages, or other periocdically recurring expenses, it
is not possible to derive a representative level of cost for MGP
cleanup activities because the precise amount of the expense and
its periodicity are subject to significant uncertainties,

largely outside of the direct control of the companies. The

Department also noted in Colonial Gas that environmental cleanup
activities relating to MGP.wastes have attribﬁtes of both
recurring and nenrecurring éxpenses. ;g. . b- 7.

In the presént_generic i3vestigation, there is little
controversy en the record that the level of MGP remediation
costs expected for the industry as a whole in the Commonwealth

will be extraordinary in nature or amount. However, the

- Settlement Agreement makes no pronouncement on this issue. 1In

creating a separate accounting mechanism to facilitate recovery
of remediation costs as a separate cost item, the Settlement
Agreement appears to accommodate and facilitate what in all
likelihcod become an extraérdinary-cost over_time for the gas

distribution industry as 'a whole.
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The seven—-year amortization of remediation expenses, without
interest, appears to reflect a ratemaking treatment that the
Department generally permits for extraordinary, nonrecurring
costs. In amortizing extraordinary nonrecurring expenses, the
Departmént has typically found an amortization period of between
three and five years, with as long a period of ten years, to be-
appropriate, depending on the particular circumstances of the
case. As a generai éractice, the Dbeparitment does not allow
carrying charges to accrue on unamortiéed balances of

extraordinary costs. The Department finds that the preposed

~amortization of remediation expenses in the Settlement is not

inconsistent with the body of Department réte case precedent, or
Qith the record in this case. The Settlement Agreement’s |
amortization approach providés a reasonable result for
ratepayers and gas companies alike.

At a meeting with the Department on May 2, 19%0, the
Settling Parties provided the Department with a spreadsheet that
depicts the operation of the environmental response cost
reéovery mechanism and the relationship of nominal costs and
"real" costs recovered, given an assumed discount rate {Exh.
DPU~33). The spreadsheet indicates that this mechanism would
recover between approximately 43 percent and 50 percent of the
present value of the remediatien expenditures incurréd by the
gas companies, at discount rates of 15 percent and 11 percent,
respectively. While the exanple is a fairly simple case, the

Settling Parties provided it te demonstrate to the Depaftment,

SFT
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in géneral terms, the effect it would have on consumers. The
spreadsheet exbibit (Exh; DPU-33) reinforces our view that the
Settlement Agreement establishes an eguitable basis for allowing
gas companies fo recover MGP remediation costs.

E. Additional Considerations

Several featurés of thé Settlement Agreement add to.its'
value for the Settling Parties ‘and for the Departnent. .One
essential benefit Df the Settlement Agréement is that for the
Companies, even though the real dellar recovery of Environmental
Response Costs is significantly discounted, the Settlement
Agreement will dispel much of the uncertaihfy in the financial
community about the fiscal conseguence of these costs for gas
companiés (Exh. CO~19, pp. 21-22). From an accounting
standpoint, the Settling Parties indicated that adoption of the

settlement woald provide a more certain basis upon which

accountants and financial analysts could evaluate gas éompany

finances in contrast to the presently uncertain climate. It is
frequentiy observed, of course, that financial uncertainty may
transiate into higher capital and borrowing costs for a utility

and that, sooner or later, these costs may be borne by

- ratepayers (id., pp. 11-12). The clarity that the Settlement

Agreement affords should help to assuage the concerns of the
finahcial markets and thereby serve to reduce bofrowing costs.
The Settlement Agreement would essentially preclude the

Settling Parties from litigating the prudence of pre-1379

manufactured gas cperations, and waste disposal and

S
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decommissioning activities that resulted in the need to incur
Environmental Response Costs. From an adrinistrative
perspective, the Settlement Agreement would greatly reduce the
extent of litigation surrounding MGP issues in rate cases or
other proceedings. In recent rate case filings that preceded
the Settlement Agreement’s filing, the MGP issues resclved by
the Settlemént Agreement reguired lengthy and exhaustive reviews
that and posed further administrative burdens in reviewing rate
casé fiiinés in the already constrained, six-month statutory
time~limit. Thus, the Settlement Agreement not only prbvides a
satisfactory and fair rateméking outcome for MGP for both gas
customers and the gas companies, but it does so in an efficient
manner.

The Settlement also provides certain ?ublic policy benefits
that, while not ﬂirectly affecting ratepayers, are of general
concern to the communities affected by MGP waste issues. It is
apparent that the gas company petitioners’ full and cooperativé
participation in complying with the spirit and lezﬁer of the law
in'remediating former MGP sites is enhanced by the certainty of
ratemaking treatment established by our approval of the
Settlement Agreement. By permitting cost recovery in an
agreed-upon manner, the Department fully expects that gas
companies will proceed to carry out their environmental
responsikilities both in a cost-effective manner for ratepayers
and in a cooperative fashion with environmental agencies.
Uncertainty over ratemaking treatment is ne longer an impediment

to meeting the goals of environmental cleanup.
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F. Conclusion

The Deparﬁment_finds that the Settlement Agreement
establishes a reasonable ratemaking mechanism for dealing with
environmental response cests that have been or may be incurred

by the gas company petitioners. Accordingly, upecn the foregoing

- considerations and analysis, the Department finds that granting

the Joint Motion and approving the Settlement Agreement are inA

the public interest.
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VI. QORDER

Accordingly, after aue notice, hearing, and corsideration,
it is ‘ ’ |

ORDERED: That the-Joint Motion of the Settling Parties be
and hereby is allowed; and it is

FORTHER ORDERED: That the Settlement Agreement submitted by
the Settling Parties be and hereby is approved as providing a
fair and equitable resclution to the matters in controvarsf in
the procéedings docketed as D.P.U. 89-161; and it is

FURTHER ORDERED: That the proceedings docketed as
D.P.U. 88-161 bé terminated with findings that in light of the
terms and conditions of the Settlement Agreement, no further
investigations are required and that the Départment will neot on
its own motion in the future institute an investigation
éoncerning the prudence of the conduct that resulted in the need
to incur Environmental Response Costs as well as the ratemaking
treatment, if any, te be accorded Environmental Response Costs.

By'Drder of the Department,

/s/ BERNICE K. McINTYRE

Bernice X. McIntyre, Chairman

/s/ ROBERT N. WERLIN

Robert N. Werlin, Commissioner

/s/ SUSAN F. TIERNEY

3 true copy Susan F. Tlierney, Commissiocner

Attest;

MARY L. COTTRELL
Secretary
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-enter the appeal-in the Supreie. Jusiciai- <ourc.sdting: in-
' Suffolk County by fiiing & Copy thereo‘. m.th 1ha Clerk . of said
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Appeal as to matters of law from’ahy final decision, order or
ruling of the. Commission may.-be taken. to the Supreme Judicial . - .

"Court by #n aggrieved party An. interest by the £iling of =

writien petition praying that the Order of tha Comission be
modified or set aside in whole or in part. - ° .

Such petition for appeal shall be filed with the Secretery of
the Commission within twenty days. after the date of service of
the decislon, Order or ruoling of the Commission, or within such

. further time as to the Commission may sllow upon request filed
- prior to the expiration of the twenty days after the -date of
service of said decision, Order or ruling. Within ten days

after such petition has been filed, -the sppesling partcy s..all

- i R

court. (&.L. Ter. Ed.,c. 25, -8&. 5 Tes- most recently amcnnded by ’

~c. 485 of the Acts of 1971)



MISSOURI GAS ENERGY
A Division of Seuthern Union Company
Updated through June 30, 2006
Revenue Deficlency
Reflects a Cost of Common Equity of 11,75%

lLine Required Earnings Net Revenue
Nao. Description Ref, Return Deficiency Deficiency
(a} (b) {c) (d) {8)

1 Rate Base B $580,495,181

2 Rate of Return F §.844%

3 Required Return $51,338,995 $51,338,995

4 Adjusted Test Year Net Operating Income A-t 28,214,188

5 Earnings Deficiency $23,124,827 $23,124,827

8 Multiply by income Tax Gross-up Factor 1.62308

7 Net Revenue Deficiency $37,5633,421

Schedule MRN-4
Page 1 of 2



MISSQURI GAS ENERGY
A Division of Southern Unicn Company
Updated through June 30, 2006
Revenue Deficiency
Reflects a Cost of Common Equity of 11.50%

Line Required Earnings Net Revenue
No. Description Ref, Return Deficiency Ceficiency
{a) (b) {c} {d) )]

1 Rate Base =] $580,495,191

2 Rate of Return F 8.729%

3 Required Return $50,671,425 $50,671,425

4 Adiusted Test Year Net Operating Income A-1 28,214,168

5 Earnings Deficiency $22,457,257 $22,457,287

8 Multiply by Income Tax Gross-up Factor 1.62308

7 Net Revenue Deficlency $36,449,902

Schedule MRN-4-
Page 20of2
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