


       STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 4th day of June, 2002.

In the Matter of the Determining of Prices,

)
Terms and Conditions of Conditioning for

)
Case No. TO-2001-439

xDSL-capable Loops




)

ORDER DENYING REHEARING AND GRANTING CLARIFICATION

Syllabus:  The Commission grants a motion for clarification, and denies applications for rehearing. 

Clarification:  On February 28, the Commission issued its Report and Order in which  it directed the Staff of the Commission to file a pricing report.  On March 15, Staff did so. Staff noted that there was a possible ambiguity in the Report and Order, and accordingly proposed two alternative rate structures.  The first is based on the assumption that there will be a charge on all loops, including those under 12,000 feet.  The second assumes that there is a charge only on loops greater than 12,000 feet.  Staff also noted that its classification of a loop as 18,000 feet or greater was based on an assumption that the actual loop is 17,500 feet or greater and that there is 500 feet of wiring in the central office.

On March 26, Southwestern Bell Telephone Company filed a motion for clarification. Bell supports Staff’s calculation of the 18,000-foot cut-off, and supports Staff’s first alternative pricing structure (charges on all loops).  Bell asks that the Commission clarify its Report and Order accordingly. 

On March 28, XO Missouri, Inc. filed comments in which it supports Staff’s second pricing structure (in which there are no charges for conditioning on loops less than 12,000 feet). 

On March 29, IP Communications of the Southwest, Inc. filed a pleading in which it supports Staff’s first pricing structure (charges on all loops).  In the alternative, if the Commission accepts the second pricing structure, IP seeks rehearing.

The Commission’s Report and Order does lend itself to varying interpretations, so the Commission will grant Bell’s motion for clarification.  The evidence in the case, and the positions of the parties, were based on the assumption that the prices calculated would apply to loops below 12,000 feet, as shown in Staff’s Alternative 1.  This result is what the Commission intended, and the Commission will clarify the Report and Order to reflect that intent.  Similarly, the evidence in the case, and the data on which the Staff based its calculations, reflected that an “18,000 foot loop” consists of an assumed 500 feet within the central office, and 17,500 feet outside the central office.  This is the result the Commission intended, and the Commission will clarify the Report and Order to reflect that intent.

Rehearing:  In the pleading filed on March 26, Bell also asked for rehearing on approximately nine separate issues.  On at least one issue, Bell sought to introduce new evidence.

On March 29, AT&T Communications of the Southwest, Inc. filed an application for rehearing and reconsideration.  AT&T asked for rehearing of the Commission’s decision to adopt Bell’s task time estimates.

On April 5, Staff filed a response to Bell’s application for rehearing.  Staff opposed Bell’s attempt to introduce new evidence, and stated that its pricing report was based on reasonable assumptions.

Pursuant to Section 386.500, RSMo 2000, the Commission shall grant a rehearing if in its judgment there is sufficient reason to do so.  Neither AT&T nor Bell have provided sufficient reason for the Commission to grant a rehearing, and the Commission will deny the applications for rehearing. 

Because it is denying Bell’s application for rehearing, the Commission need not reach the question of whether the disputed affidavits that Bell offered to support its request should be stricken.  Even if the Commission were to consider them, it would still find that Bell had not demonstrated good cause for granting a rehearing.

IT IS THEREFORE ORDERED:

1.
That the Motion for Clarification filed on March 26, 2002, by Southwestern Bell Telephone Company is granted, and the Report and Order is clarified as discussed herein. 

2.
That the Application for Rehearing filed on March 26, 2002, by Southwestern Bell Telephone Company is denied. 

3.
That the Application for Rehearing filed on March 29, 2002, by AT&T Communications of the Southwest, Inc. is denied. 

4.
 That any motions not expressly ruled upon are denied.

5.
That this order shall become effective on June 4, 2002.

6.
That this case may be closed after June 4, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Lumpe, Gaw and Forbis, CC., concur

Murray, C., not participating

Mills, Deputy Chief Regulatory Law Judge

� Since the Commission is adopting Staff’s Alternative 1, IP’s application for rehearing is moot.
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