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COMMENTS OF 

MCIMETRO ACCESS TRANSMISSION SERVICES LLC

ON THE ARBITRATOR’S REPORT

TO THE HONORABLE PUBLIC SERVICE COMMISSION:

COMES NOW, MCImetro Access Transmission Services, LLC, who files these Comments on the Arbitrator’s Report and respectfully states the following:

MCI’s comments on the Arbitrator’s Report focus on six items:  Routine Network Modifications (UNE 29); EELs meeting applicable eligibility criteria (UNE 44); line splitting with a CLEC-owned switch (Line Splitting 5); intervening law (GT&C 9); calling party number unavailability (Recip Comp 7); and entrance facilities (NIM 13).
I.
ROUTINE NETWORK MODIFICATIONS (UNE 29)

This issue relates to routine network modifications to loops.  The contract language at issue is section 9.9.2.1 of the UNE Appendix.


The arbitration award adopts SBC’s proposed language for UNE Attachment Section 9.9.2.1, which allows SBC to determine “whether and how” to perform routine network modifications for UNE loops:
SBC MISSOURI shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’s retail customers.


MCI recommends that SBC’s language be omitted.  The “whether and how” phrase conflicts with the language in 47 CFR 51.319(a)(8), which is set out on page 58 of Section III of the Final Arbitrator’s Report.  Rule 51.319(a)(8) provides:
(i)
An incumbent LEC shall make all routine network modifications to unbundled loop facilities used by requesting telecommunications carriers where the requested loop facility has already been constructed.  An incumbent LEC shall perform these routine network modifications to unbundled loop facilities in a nondiscriminatory fashion, or in accordance with the specifications, of any carrier.

.


The Commission should adopt MCI’s position as to 9.9.2.1 and omit SBC’s proposed language.
II.
EELs MEETING ELIGIBILITY CRITERIA (UNE 44 and UNE 45)

These issues relate to high capacity EELs meeting the eligibility criteria established by the FCC, as expressed in FCC rule 51.318 and language in the TRO order.  Specifically, MCI objects to using SBC’s proposed language in sections 22.3.1.2.1 -.5; 22.3.1.2.7, and 22.3.1.2.12 of the UNE Appendix.  

With regard to UNE 44, MCI’s language in 22.3.1.2.1, 22.3.1.2.3, 22.3.1.2.4, 22.3.1.2.5, and 22.3.1.2.7 includes the term “DS1 circuit” as opposed to SBC’s use of “circuit.”  Additionally, SBC includes the phrase “or any other Included Arrangement” in 22.3.1.2.2, which is defined in SBC’s proposed section 22.3.1; however, the arbitration award states that MCI’s language for section 22.3.1
 is most consistent with the Arbitrator’s Report and MCI does not use the term “Included Arrangement.”  SBC’s proposed language does not speak to “each DS1” meeting the applicable eligibility criteria as the FCC’s rules and MCI’s language do.  Accordingly, since the Arbitrator’s Report has recommended using MCI’s language for 22.3.1, the Commission should use MCI’s subtending language as it is more consistent with FCC rule 51.318, which is cited in Section III, pages 37-38 of the Arbitrator’s Report.

With regard to UNE 45, the Commission should adopt MCI’s proposed language for section 22.3.1.2.12, which governs self certification and records retention guidelines relating to documents related to eligibility.  The FCC rejected the record retention requirement that SBC’s language would impose.  While the FCC expected “that requesting carriers will maintain the appropriate documentation to support their certifications,” it would not impose “detailed recordkeeping requirements.”  TRO ¶629.  MCI’s language should be adopted.
III.
LINE SPLITTING WITH CLEC-OWNED SWITCH (Line Splitting 5)

The Commission should adopt MCI’s proposed language to permit MCI to engage in line splitting with a CLEC-owned switch.  FCC rule 51.319(a)(1) supports MCI’s position.  That rule provides, in part:

An incumbent LEC shall provide a requesting telecommunications carrier that obtains an unbundled copper loop from the incumbent LEC with the ability to engage in line splitting arrangements with another competitive LEC using a splitter collocated at the central office where the loop terminates into a distribution frame or its equivalent.

* * * * *
(B)  An incumbent LEC must make all necessary network modifications, including providing nondiscriminatory access to operations support systems necessary for pre-ordering, ordering, provisioning, maintenance and repair, and billing for loops used in line splitting arrangements.  (emphasis added)
SBC is required to make all necessary network modifications in order for a CLEC to engage in line splitting with another CLEC.  This would include providing (and, of course, charging for) jumpers on the main distribution frame in order for MCI to route the split signal between the voice provider and the DSL provider.  See Lichtenberg Direct at 10-12.  SBC’s claims that MCI’s proposal would “complicate” the process by providing jumpers on the distribution frame is belied by the fact that SBC is required to make these network modifications.  Secondly, the fact that Verizon and Qwest are providing the same service to MCI that MCI is requesting in this proceeding undercuts SBC’s assertion that the process is “complicated.”  Lichtenberg Direct at 9-10.  
Finally, SBC’s proposal may be discriminatory to CLECs, vis-à-vis what SBC is providing to its own data affiliate.  SBC’s proposed CLEC-to-CLEC cabling offering requires the CLEC to buy a minimum of either 24 or 28 DS1 cables, regardless of present or anticipated usage.  What is not clear is whether SBC is imposing these same minimum purchase requirements on its own advanced services affiliate.  Chapman Rebuttal at 21.  Accordingly, MCI’s language should be adopted.
IV.
INTERVENING LAW (GT&C 9)


The Commission should adopt MCI’s proposed language because it provides for a more orderly implementation of any changes of law that may occur during the term of the interconnection agreement.  While the Arbitration Report notes that “public policy is best served by the prompt implementation of changes of governing law,” Section I (A), page 87, it is important to note that both MCI and SBC propose a 60 day negotiation/dispute resolution requirement.  See SBC proposed GT&C Section 23.5, which calls for “60 days from the Written Notice to attempt to negotiate and arrive at an agreement on the appropriate conforming modifications to the Agreement.”

The key difference is that under SBC’s proposal it can unilaterally impose its interpretation of the law by immediately implementing whatever changes it deems appropriate before negotiating the conforming amendment to the agreement.  If anything, SBC’s proposal is more likely to undermine a “prompt implementation of changes of governing law” because if SBC’s changes are immediately implemented, it would take away any incentive SBC has to negotiate, thus forcing both parties to dispute resolution.   MCI’s proposed language should be adopted.
V.
CPN UNAVAILABILITY (Recip Comp 7)


This issue involves the “default” treatment of traffic delivered without the Calling Party Number (“CPN”).  The Arbitrator’s Report adopted SBC’s language, which provides that ALL traffic in excess of 10% delivered without CPN will be billed as intraLATA toll traffic.  Such action does not reflect the true mix of the traffic delivered and, given that Missouri has some of the highest intrastate access charges in the United States, is punitive.

While SBC’s proposal may be easier to implement—due to the fact that it will merely bill the submitting carrier intrastate access for such traffic—MCI’s proposal actually attempts to work out and resolve whatever problem may exist that is causing the traffic to be delivered without the CPN.  MCI’s proposal also contains safeguards that would discourage a carrier from “stripping” the CPN from the traffic:
(1)
If the receiving party lacks the ability to use CPN information to classify on an automated basis traffic delivered by the other party as either local or toll, the originating party will supply an auditable Percent Local Use Report quarterly.
(2)
In lieu of a PLU Report, the parties may agree to provide and accept reasonable surrogate methods for an agreed-upon period.
(3)
If either party has overstated its PLU or underreported the call detail usage by 20%, that party will reimburse the auditing party for the cost of the audit and will pay for the cost of a subsequent audit, which is to happen within 9 months of the initial audit.
In sum, MCI’s proposal is a business-to-business method of resolving and preventing excessive traffic from being sent without CPN.  SBC’s proposal, on the other hand, merely states that intrastate access charges apply in the event the 10% threshold is exceeded, with no means for the parties to work cooperatively to minimize or resolve the matter.  MCI’s proposed language should be adopted.
VI.
ENTRANCE FACILITIES (NIM 13)

This issue, NIM 13, appears to be a conforming matter.  The Final Arbitrator’s Report states that “entrance facilities are part of SBC Missouri’s network.  To the extent CLECs desire to obtain interconnection facilities described above, they may do so at cost-based (TELRIC) rates.”  Final Arbitrator’s Report, Section V, page 16.  However, the Detailed Language Decision Matrix notes that “MCI’s language is not consistent with the Arbitrator’s Report.”  Attachment V, Part 1, Detailed Language Decision Matrix, page 57.  The decision column of that matrix should reflect that MCI’s proposed language is most consistent with the Arbitrator’s Report.
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� The DPL under issue UNE 44 indicates that the language is “22.2.1.”  The section should be “22.3.1.”  The subtending language is correctly noted as “22.3.1.XX.”
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