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Staff Response to Commission's Order Directing Filing    



COMES NOW the Staff of the Missouri Public Service Commission and for its response states:


On May 20, 2003, the Commission directed the parties in the case to file a response as suggestions or memoranda of law, with citations to authority, as to two issues concerning the interval of prior notice required to the Commission when a carrier seeks to increase rates for a competitive telecommunications service:  (1) whether the language in Section 392.220.2 applies to the tariff filings of Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (SBC) in this case, and (2) how the parties interpret Section 392.500.   

(1) Does the language in Section 392.220.2 apply to the tariff filings in this case?

Section 392.220.2 provides:

Unless the commission otherwise orders, and except for the rates charged by a telephone cooperative for providing telecommunications service within an exchange or within a local calling scope as determined by the commission other than the rates for exchange access service, no change shall be made in any rate, charge or rental, or joint rate, charge or rental which shall have been filed by a telecommunications company in compliance with the requirements of sections 392.190 to 392.530, except after thirty days' notice to the commission, which notice shall plainly state the changes proposed to be made in the schedule then in force and the time when the changed rate, charge or rental shall go into effect; and all proposed changes shall be shown by filing new schedules or shall be plainly indicated upon the schedules filed and in force at the time and kept open to public inspection.  The commission for good cause shown may allow changes in rates, charges or rentals without requiring the thirty days' notice, under such conditions as it may prescribe.

  While Section 392.220.2 seems to be a catchall for notice requirements, if there is a more specific section tailored to the service in question, that more specific section should control.
  Section 392.500.2 applies directly to tariff filings changing the rates of competitive services.

(2) How does Staff interpret Section 392.500?

Section 392.500 states:

Except as provided in section 392.200, proposed changes in rates or charges, or any classification or tariff provision affecting rates or charges, for any competitive telecommunications service, shall be treated pursuant to this section as follows:

     (1)  Any proposed decrease in rates or charges, or proposed change in any classification or tariff resulting in a decrease in rates or charges, for any competitive telecommunications service shall be permitted only upon the filing of the proposed rate, charge, classification or tariff after seven days' notice to the commission; and

     (2)  Any proposed increase in rates or charges, or proposed change in any classification or tariff resulting in an increase in rates or charges, for any competitive telecommunications service shall be permitted only upon the filing of the proposed rate, charge, classification or tariff and upon notice to all potentially affected customers through a notice in each such customer's bill at least ten days prior to the date for implementation of such increase or change, or, where such customers are not billed, by an equivalent means of prior notice.

Section 392.500 provides the treatment of changes in rates for competitive telecommunications services.  The only other exception is “as provided in section 392.200,” and Section 392.200 does not provide further notice requirements.  Section 392.500.2 applies to increases in rates for competitive telecommunications services and applies two requirements for tariff filings that increase the rate for a competitive service: the rate must be filed and notice given to customers at least ten days before the rate goes into effect.  

The question is whether the phrase “at least ten days before the rate goes into effect” modifies the filing requirement in addition to the notice requirement.  The following case law gives some guidance.  If the plain language within the statute is unambiguous, courts are to apply the meaning of that language without resort to rules of construction.
  Where a statute’s language is ambiguous, courts resort to rules of construction and will interpret the statute in context.
  While a general rule of statutory construction, commonly known as the “doctrine of the last antecedent” would require that notice only apply to customers and not to the filing, the rule is only an aid to construction and an exception exists if “a more remote antecedent is clearly required by consideration of the entire act.”
  Courts must refrain from adding provisions under the guise of construction if they are not plainly written or necessarily implied from the words used.
    

Competitive telecommunications service offerings are to be treated with flexibility by the Commission and competition is to function as a substitute for regulation.  Section 392.185 RSMo 2000 provides:

The provisions of this chapter shall be construed to:

…

(4) 
Ensure that customers pay only reasonable charges for telecommunications service;

(5)
Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services;

(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest;

….

By providing only two requirements for tariff filings above, the competitive service is rewarded by reducing the lag time before its implementation.  Customers are notified and as the operator services in question have been found to be competitive, the customer may seek service from a competitor if the customer does not like the rate.

In Landman v. Ice Cream Specialties, Inc., Eastern District Court of Appeals discussed statutory construction as follows:

The primary focus of statutory construction is to ascertain the intent of the legislature and give effect to that intent considering the words used in their plain and ordinary meaning.  Lincoln County Stone Co., Inc. v. Koenig, 21 S.W.3d 142, 146 (Mo.App. E.D.2000).  To discover the legislature's intent, we examine the words used in the statute, the context in which they are used, and the problem the legislature sought to address with the statute.  Id. Thus, a statute must not be interpreted narrowly if that interpretation would defeat the purpose of the statute.  Id. Nor should statutes be construed in a way that produces unreasonable, oppressive, or absurd results.  Id.

To hold that Section 392.220.2 applies to competitive telecommunications service offerings would put these competitive services at an equal level with non-competitive services in the amount of Commission notice required, 30 days.   This interpretation of Section 392.500.2 would act to increase the burden on competitive service offerings by requiring a ten-day notice requirement to customers, as notice to customers is not require for an increase in the rates of an incumbent’s non-competitive service offering.   This would be inconsistent with the purpose of Chapter 392 in directing the Commission to provide flexible regulation for competitive services, and ultimately to promote fair competition.  Also, if Section 392.220.2 were read to apply to 392.500.2, the effect would be a third requirement on the filing for increases in the rates for competitive telecommunications service offerings, that of a 30-day notice to the Commission.  No 30-day requirement exists in Section 392.500.2 and the Commission should decline to read one into the statute.  

The above reasoning is also supported in various orders, implemented tariff pages and the Commission’s web site.   In the Matter of MCI WorldCom Communications, Inc.’s Proposed Tariff to Add An In-State Access Recovery Charge and Make Miscellaneous Text Changes, Case No. XT-2003-0047, the Commission discusses an increase in the rate of a competitive service offering.
  In its Order Denying Suspension and Approving Tariff, the Commission discusses Section 392.500.2 as only having the two requirements of being filed with the Commission and having at least ten days notice to customers.  The Commission also discusses Section 392.185 and the services affected in that case were competitive and by allowing full and fair competition to substitute for regulation would ensure that consumers pay only reasonable rates.  If customers disagreed with the price increase, they could obtain service from a different competitor.  MCI did file the tariff with a thirty-day effective date, but this is likely because the proposed tariff revision also included text changes that were outside of just increasing the rate of the competitive service.   The Commission followed this same reasoning in Case Nos. TT-2002-129
 and XT-2003-0267
.

 The Commission has the ability to let a proposed tariff change go into effect by operation of law.  The Commission has, in recent memory, allowed several competitive local exchange carriers (CLECs) to file rate increases to their competitive telecommunications service offerings with an effective date of less than thirty days.  See for example, JL-2003-1762, filed March 3, 2003, effective March 14, 2003; JL-2003-1573, filed February 20, 2003, effective March 2, 2003; JX-2003-1961, filed May 12, 2003, effective May 23, 2003.   These are just a few of a large number of filings for increases to rates of competitive telecommunications services.


The Commission has a web site on the Internet that has links to the various utilities that it regulates.  By clicking on the telephone symbol, clicking the link titled, “Certificate Application Instructions,” and then clicking on a link titled “competitive local telecommunications services (CLEC),” a document titled CLEC Applications, Tariffs and Interconnection Agreements is reached.  Section IV  – Additional Information for Subsequent Tariff Revisions provides as follows:
http://www.moga.state.mo.us/statutes/c300-399/3920500.htm

4.1    Rate Increases and Decreases – 392.500 RSMo 
http://www.moga.state.mo.us/statutes/c300-399/3920500.htmThis statute imposes a requirement for customers and the Commission to be notified at least 10 days in advance of proposed rate increases, and for the Commission to be notified at least 7 days in advance of proposed decreases. The Company is required to submit to the Commission a copy of the notification of rate increases sent to customers and a positive affirmation in writing that the notice was received by customers at least 10 days in advance of the rate’s effective date.   A Notice of Rate Increases should not contain statements or references to rates being increased pending approval by the Commission.  Customer notices must not make references to the Commission. Increases in the billing increments (for example, toll calls) are considered rate increases and are subject to 392.500 RSMo .   

The CLEC is directed to notify the Commission and the customer at least ten days prior to implementation of the increase.  This interpretation was likely not the creation of the Telecommunications Staff as the Commission discussed 392.500.2 as follows: “If the IXC then wishes to end the promotion and increase a rate, notice to affected customers and the Commission must be made ten days in advance of the increase.”
 Emphasis added.  The Commission later rescinded this language in its Order Concerning Applications For Rehearing and Motion For Clarification.  The language was rescinded because the Commission found that “a more expeditious treatment of IXC promotions would be beneficial to both IXC’s, the Commission, and customers.”
  The language was not rescinded as an incorrect review of the workings of Section 392.500.2.


Finally, if one uses the Commission’s Electronic Filing and Information System (EFIS) and inputs a filing to increase the rate of a competitive telecommunications service offering, EFIS allows a ten-day effective date.


The information on the web site and the minimum effective date provided by the Commission’s EFIS clearly show a past and present interpretation that Section 392.220.2 does not apply to competitive service offerings and that 392.500.2 provides two requirements only: the rate must be filed and notice given to customers at least ten days before the rate goes into effect.  

3)
In the attached Memorandum, which is labeled Exhibit A, Staff states its opinion that the summary and notice given by SBC were adequate and recommends that the Missouri Public Service Commission issue an order approving the following tariff: 


Southwestern Bell Telephone, L.P., d/b/a SBC Missouri, P.S.C. Mo.- No. 26


14th Revised Sheet 20.01


Original Sheet 20.0101

23rd Revised Sheet 21 

4)
In the attached Memorandum, which is labeled Exhibit B, Staff states its opinion that the summary and notice given by SBC were adequate and recommends that the Missouri Public Service Commission issue an order approving the following tariff: 


Southwestern Bell Telephone, L.P., d/b/a SBC Missouri, PSC Mo.- No. 24


5th Revised Sheet 5.11A


5th Revised Sheet 5.12 


WHEREFORE, the Staff recommends the Commission deny the motion to reject or suspend, and recommends the Commission approve Tariff File No. JI-2003-1953 pursuant to Section 392.500.2 and recommends the Commission approve Tariff File No. JI-2003-1954 pursuant to Section 392.500.2.
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� Landman v. Ice Cream Specialties, Inc., 2002 WL 31057468, (Mo.App. E.D. 2002).  Excerpt from page 2002 WL 31057468 *11.


� In the Matter of MCI WorldCom Communications, Inc.’s Proposed Tariff to Add An In-State Access Recovery Charge and Make Miscellaneous Text Changes, Case No. XT-2003-0047, Order Denying Suspension and Approving Tariff, Issued August 27, 2002.


� In the Matter of AT&T Communications of the Southwest, Inc.’s Proposed Tariff to Establish a Monthly Instate Connection Fee and Surcharge, Case No. TT-2002-129, Order Approving Tariff, Issued December 13, 2001.


� In the Matter of VarTec Telecom, Inc., d/b/a Clear Choice Communications’ Proposed Tariff to Add New Monthly Usage Fees, Case No. XT-2003-0267, Order Suspending Tariff, Issued February 13, 2003.  The case was suspended for delinquency in assessments.


� In the Matter of Southwestern Bell Telephone Company Tariffs to Establish Rate Bands for Service Which Have Been Found to be Transitionally Competitive, Case No. TR-94-364, Report and Order, issued March 29, 1995 (3 Mo. P.S.C. 3d. 362 at 377).


� In the Matter of Southwestern Bell Telephone Company Tariffs to Establish Rate Bands for Service Which Have Been Found to be Transitionally Competitive, Case No. TR-94-364, Order Concerning Applications for Rehearing and Motion for Clarification, issued April 21, 1995 (3 Mo. P.S.C. 3d. 381).
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