BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

NuVox Communications of Missouri, Inc.,


)









)






Complainant,

)










)

v.







)
Case No. XC-2003-0421









)

Southwestern Bell Telephone, L.P. d/b/a


)

SBC Missouri






)









)






Respondent.

)

SBC MISSOURI’S RESPONSE TO REQUEST

FOR EXPEDITED ORDERS AND NOTICE REGARDING

REQUEST FOR EXPEDITED ORDERS


COMES NOW Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (SBC Missouri), and for its Response to Complainant NuVox Communications of Missouri, Inc.’s (NuVox’s) Request for Expedited Orders, and the Missouri Public Service Commission’s (Commission’s) Notice Regarding Request for Expedited Orders, states as follows:


1.
NuVox filed a Complaint with the Commission on April 14, 2003, claiming that it was being overcharged by SBC Missouri for collocation power arrangements NuVox purchased from SBC Missouri under SBC Missouri’s physical collocation tariff.
  NuVox claims that under the tariff, it is only required to pay the “per amp” monthly recurring charge for DC power provided by SBC Missouri over a single (“A”) power lead, and that it is not required to pay for DC power provided by SBC Missouri over a separate (or “B”) power lead.  NuVox claims that it relies on the primary “A” power lead for necessary power, and the “B” power lead is merely a “redundant” power source, and that it “never simultaneously draws power” from both the primary “A” feed and the second “B” feed.
  


2.
SBC Missouri believes that the provisions relating to the provision of DC power contained in its Missouri physical collocation tariff clearly call for NuVox to pay the tariffed monthly recurring charge for all power made available to collocators, i.e., the DC power made available to NuVox over both the “A” and the “B” power leads, on a “per amp” basis as provided in the tariff.
  Thus, where NuVox has 100 amps of DC power available over the “A” power lead to its collocated facilities, and has 100 amps of DC power available over the “B” power lead to its collocated facilities, NuVox is required to pay for 200 amps of available DC power.


3.
Although SBC Missouri disputes NuVox’s assertion that it is not actually consuming power from both power leads provided, whether NuVox is or is not actually consuming amperage from both power leads is not determinative of the issue.  NuVox has ordered and obtained the capability of using up to 200 amps of power and the tariff provides that SBC Missouri may recover charges for all 200 of those provided and available amps.


4.
The central dispute in this case is whether SBC Missouri is correctly billing NuVox under SBC Missouri's collocation tariff for the DC power it provides to NuVox.  SBC Missouri claims that NuVox should pay the monthly recurring charge contained in the tariff for all DC power amperage made available to NuVox over both power leads, and NuVox claims that it should only pay for the DC power available over the primary feed, and should not have to pay for DC power available over the second DC power feed.


5.
SBC Missouri has rendered bills to NuVox for the monthly recurring charges for its collocation arrangements that include the total amount of DC power SBC Missouri has made available to NuVox.  NuVox has refused to pay the monthly recurring charges associated with the DC power SBC Missouri is currently making available to NuVox over the second power lead.


6.
As the Commission stated in its Notice Regarding Request for Expedited Orders, in connection with asking the Commission to resolve its billing dispute with SBC Missouri, NuVox also requested the following expedited relief:

(2) immediately (and prior to April 21, 2003) issue an expedited order directing SBC not to take any steps to alter or terminate collocation services to NuVox (including a directive to continue processing of any new or change orders in due course), until further order of the Commission;

(3) immediately (and prior to April 21, 2003) issue an expedited order ruling that NuVox does not have to comply with SBC demands for payment into escrow of the amounts imposed by SBC pursuant to its unilateral reinterpretation of the power consumption and HVAC elements and charges set forth in the Physical Collocation tariff, without prejudice to its rights to prosecute this Complaint, until further order of the Commission….

The Commission also stated that pursuant to Commission Rule 4 CSR 240-33.110, SBC Missouri is prohibited form “altering or terminating” collocation services to NuVox during the pendency of this complaint.


7.
SBC Missouri is not planning to terminate or alter NuVox’s current collocation arrangements with SBC Missouri.  However, SBC Missouri believes the Commission should enforce the specific provisions contained in SBC Missouri’s collocation tariff, and require NuVox to comply with those provisions before it permits NuVox to proceed any further with this Complaint.  SBC Missouri’s physical collocation tariff was submitted to the Commission in Case No. TT-2001-298 as part of a Unanimous Stipulation and Agreement between SBC Missouri, Commission Staff and numerous CLECs (including NuVox) on August 24, 2001.  On September 6, 2001, the Commission approved this Unanimous Stipulation and Agreement.  Section 6.6 of SBC Missouri’s physical collocation tariff, approved by the Commission on October 3, 2001, contains specific requirements for a collocator to dispute “any bill for anything ordered from this 

tariff. . . .”
  The tariff contains the following requirements relating to billing disputes:

6.6.1
Billing Dispute Resolution

In the event of a bona fide dispute between a Collocator and SWBT regarding any bill for anything ordered from this tariff, Collocator shall, prior to the Bill Due Date, give written notice to SWBT of the amounts it disputes (“Disputed Amounts”) and include in such written notice the following information:  (a) the date of the bill in question, (b) the Billing Account Number (BAN) number of the bill in question, (c) any USOC information questioned, (d) the amount billed, (e) the amount in question, (f) the reason that Collocator disputes the billed amount.  To be deemed a “dispute” under this paragraph 6.6.1, Collocator must either (a) make payment in full to SWBT of the amount billed, or (b) provide proof (in the form of a copy of the executed written agreement with the financial institution) that it has established an interest bearing escrow account that complies with all of the requirements set forth in paragraph 6.6.2 of this tariff and proof (in the form of deposit slips(s)) that Collocator has deposited all unpaid charges into that escrow account.  Failure to provide payment in full or the information and proof of compliance and deposit required by this paragraph 6.6.1 not later than twenty-nine (29) days following the Bill Due Date shall constitute Collocator’s irrevocable and full waiver of its right to dispute the subject charges.

6.6.2
Collocator shall pay all undisputed amounts to SWBT when due and shall pay all Disputed Amounts when due into an interest bearing escrow account with a Third Party escrow agent mutually agreed upon by the Parties.  To be acceptable, the Third Party escrow agent must meet all of the following criteria:

A.
The Financial institution proposed as the Third Party escrow agent must be located within the continental United States;

B.
The Financial institution proposed as the Third Party escrow agent may not be an affiliate of Collocator; and

C.
The financial institution proposed as the Third Party escrow agent must be authorized to handle Automatic Clearing House (ACH) (credit transactions) (electronic funds) transfers;

D.
In addition to the foregoing requirements for the third Party escrow agent, the Collocator and the financial institution proposed as the Third Party escrow agent must enter into a written agreement that the escrow account meets all of the following criteria:

(1)
The escrow account is an interest bearing account;

(2)
All charges associated with opening and maintaining the escrow account will be borne by the Collocator;

(3)
That none of the funds deposited into the escrow account or the interest earned thereon may be subjected to the financial institution’s charges for service as the Third Party escrow agent;

(4)
All interest earned on deposits to the escrow account shall be disbursed to Collocator and SWBT in the same proportion as the principal; and

(5)
Disbursements from the escrow account shall be limited to those: authorized in writing by both collocator and SWBT (that is, signature(s) from representative(s) of Collocator only are not sufficient to properly authorize any disbursement); or made in accordance with the final, non-appealable order of the arbitrator appointed pursuant to the provisions of paragraph 6.6.7 of this tariff; or made in accordance with the final, non-appealable order of the court that had jurisdiction to render the arbitrator’s award pursuant to paragraph 6.6.7 of this tariff.

6.6.3
Disputed Amounts in escrow shall be subject to Late Payment Charges as set forth in paragraph 6.7 of this tariff.

6.6.4
Upon receipt of the notice and both forms of proof required by paragraph 6.6.1 of this tariff, SWBT shall make an investigation as shall be required by the particular case, and report the results to the Collocator.  Provided that Collocator has furnished all of the information and proof required by paragraph 6.6.1 on or before the Bill Due Date, SWBT will report the results of its investigation within 60 calendar days following the Bill Due Date.  If the Collocator is not satisfied by the resolution of the billing dispute under this paragraph 6.6.4, the Collocator must notify SWBT in writing within thirty days following receipt of the results of SWBT’s investigation that it wishes to involve the informal resolution of bill disputes afforded under paragraph 6.6.5 of this tariff.


8.
NuVox has not complied with these mandatory provisions of SBC Missouri's collocation tariff.  Here, NuVox did not follow the requirements contained in the tariff for disputing billed amounts, as described in Section 6.6.1 of the tariff.  NuVox has neither paid the entire amount billed, nor has it, in the alternative, established an appropriate interest bearing escrow account and provided evidence that it has paid the entire amount in dispute into this account, as specifically required under Sections 6.6.2 and 6.6.2 of SBC Missouri’s physical collocation tariff.


9.
NuVox was required to comply with Sections 6.6.1 and 6.6.2 of SBC Missouri’s physical collocation tariff, and did not do so.  Section 6.6.1 makes clear the consequences of NuVox’s failure:

Failure to provide payment in full or the information and proof of compliance and deposit required by this paragraph 6.6.1 not later than twenty-nine (29) days following the Bill Due Date shall constitute Collocator’s irrevocable and full waiver of its right to dispute the subject changes.


10.
SBC Missouri intends to raise NuVox’s failure to comply with the dispute resolution provisions of the tariff in its Motion to Dismiss, which SBC Missouri will file pursuant to the Commission’s Notice in this case.  At this point, however, it clearly would be inappropriate for the Commission to grant NuVox any of the “expedited orders” it requested when it filed its Complaints in this case, because NuVox has wholly failed to comply with the dispute resolution provisions of SBC Missouri’s physical collocation tariff.


11.
The Commission should not require SBC Missouri to accept and process any new collocation requests or change orders from NuVox.  Instead, the Commission should order NuVox to provide adequate assurance that it will comply with SBC Missouri’s collocation tariff, including specifically the payment and billing dispute resolution portions of that tariff.  Moreover, the Commission should not issue any order excusing NuVox from complying with SBC Missouri’s physical collocation tariff.  As described above, under Section 6.6.1 of the tariff, NuVox has waived its right to bring this Complaint.  In this situation, the Commission should not permit NuVox to proceed with this Complaint in any fashion (pending SBC Missouri’s Motion to Dismiss) until NuVox either pays the disputed amounts, or establishes an appropriate interest bearing escrow account and deposits the disputed amounts into that account, and provides evidence to the Commission and SBC Missouri that it has done so.  Moreover, SBC Missouri should not be required to process any new collocation orders or change orders to existing collocation arrangements until NuVox either pays SBC Missouri the disputed balance (and continues to pay the disputed balances prospectively on a monthly basis), or deposits the disputed balances into an appropriate escrow account.


12.
SBC Missouri understands the Commission’s concern to maintain the “status quo” pending the outcome of NuVox’s Complaint, but the Commission should not continue to countenance NuVox’s disregard for the specific provisions contained in SBC Missouri’s Commission-approved collocation tariff.


WHEREFORE, SBC Missouri respectfully requests that the Commission deny NuVox’s request for any “expedited orders” or relief in this case.  Furthermore, SBC Missouri respectfully requests that the Commission require NuVox to either pay SBC Missouri the billing amount in dispute, or establish an appropriate interest bearing escrow account and deposit the amounts in dispute into that account, as a condition of pursuing this Complaint.






Respectfully submitted,

SOUTHWESTERN BELL TELEPHONE L.P.
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    PAUL G. LANE


#27011






    LEO J. BUB


#34326






    ANTHONY K. CONROY

#35199






    MARY B. MACDONALD

#37606

Attorneys for Southwestern Bell Telephone L.P.






One SBC Center, Room 3516






St. Louis, Missouri  63101






(314) 235-6060 (Telephone)






(314) 247-0014 (Facsimile)



        e-mail address:  anthony.conroy@sbc.com 

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing document were served on counsel for all parties below by email on April 25, 2003.
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DAN JOYCE

DAVID A. MEYER

MISSOURI PUBLIC SERVICE COMMISSION

P. O. BOX 360

JEFFERSON CITY, MO 65102-0360




JOHN B. COFFMAN 

OFFICE OF THE PUBLIC COUNSEL

P. O. BOX 7800

JEFFERSON CITY, MO 65102




CARL J. LUMLEY

LELAND B. CURTIS

CURTIS OETTING HEINZ GARRETT & SOULE, P.C.

130 S. BEMISTON, SUITE 200

ST. LOUIS, MO  63105




� NuVox subsequently filed an Amended Complaint on April 15, 2003, and a Second Amended Complaint on April 21, 2003.


� NuVox Complaint, NuVox Amended Complaint, and NuVox Second Amended Complaint, paras. 15.


� See, SBC Missouri P.S.C. Mo.-No. 42, Local Access Tariff, Section 2, 20.5.


� Notice Regarding Request for Expedited Orders, p. 1.


� Id., p. 2.


� SBC Missouri P.S.C. Mo.-No. 42, Local Access Tariff, Section 2, 6.6.1.
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