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Staff’s Motion to Dismiss Application

COMES NOW the Staff of the Missouri Public Service Commission (Staff), by and through Counsel, and for Staff’s Motion to Dismiss Application, states the following:

1.
On July 24, 2003, D2R2, Inc. filed an Application seeking Commission approval of a transaction whereby D2R2, Inc. (D2R2) would acquire all of the outstanding stock of ExOp of Missouri, Inc. (ExOp).  In the alternative, D2R2 requested, among other things, a finding by the Commission that the requirements for Commission approval had previously been waived.

2.
ExOp is a facilities based, competitively classified company, incorporated under the laws of Missouri, and provides basic local telecommunications services and exchange access services to customers within this state.  ExOp is a “telecommunications company” as defined by §386.020(51) RSMo 2000.  D2R2 is a stock corporation incorporated in Missouri and is in good standing in this state.  Counsel for D2R2 has advised the Staff that D2R2 does not offer telecommunications service.  Staff has confirmed that there is no record of D2R2 providing telecommunications service in Missouri.  Based upon this information, Staff concludes that D2R2 is not a telecommunications company.

3.
The sole shareholder of ExOp is Utilicorp Communications Services, Inc. (UCS).  The transaction under review is a proposed purchase of all the stock of ExOp from UCS.   Essentially, all that would occur as a result of the sale would be a change in the corporate parent of ExOp.  If the stock sale is approved D2R2 would become the owner and sole shareholder of ExOp, rather than UCS.  As the application for approval points out at page 3, there would be no change in the certificated authority, no change in the tariff, and no transfer of any franchises, permits, or operating rights that are used in the performance of ExOp’s duties to the public.

4.
ExOp was granted a certificate of service authority to provide local exchange telecommunications service in Commission Case No. TA-97-193.  When this certificate was granted it contained a waiver of the applicability of §392.300.2, but it did not contain a similar waiver of subsection 1 of  §392.300 RSMo 2000.

5.
Staff believes that §392.300.2 applies to this transaction.  The relevant portion of Subsection 2 of 392.300 RSMo 2000 states:

…No stock corporation, corporation, domestic or foreign, other than a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten per cent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state…

6.
Clearly this statute, as specified above, would normally encompass this transaction, because more than ten per cent of the total capital stock of a Missouri incorporated telecommunications company is being purchased by a domestic stock corporation, other than a telecommunications company.  However, Staff believes that since the applicability of §392.300.2 was waived in the ExOp certificate process, this statute cannot be used as a jurisdictional vehicle in this case.


7.
Since, in Staff’s view, §392.300.2 is eliminated from the equation regarding this transaction, it would be appropriate to consider the applicability of §392.300.1 to the proposed transaction.

8.
Subsection 1 of 392.300 RSMo 2000 states, in relevant part, that:

No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.

9.
In State of Missouri ex rel. Union Electric Company v. Public Service Commission, 770 S.W.2d 283, 286 (Mo. App. 1989), the Court defined “franchise” as a privilege granted by the sovereign that is not available to the ordinary citizen.  Staff would submit that sale of shares of stock do not appear to rise to the level of the sale of a “franchise” as defined by the Court.  Stock certificates, in Staff’s view, are merely ownership interests in a separate corporate entity that possesses the franchise.

10.
Section 386.020(52) defines “telecommunications facilities” in part, as lines, ducts, poles, wires, cables…used…operated…or owned by any telecommunications company to facilitate the provision of telecommunications service.  Staff believes that sale of shares of stock in a regulated entity do not amount to a sale or transfer of “facilities” for purposes of application of subsection 1 of §392.300.

11.
Newton’s Telecom Dictionary, 16th Edition, 2000, at page 820, defines “system” in the context of the telecommunications industry, as an organized assembly of equipment, personnel, procedures and other facilities designed to perform a specific function or set of functions.  Staff would again submit that sale of shares of stock do not amount to a sale of a telecommunications “system” for jurisdictional purposes under §392.300.1.  In reality, the regulated corporate entity continues to own the system regardless of what occurs in relation to the stock of the enterprise.

12.
Staff respectfully suggests even assuming arguendo, that the parties consented to the Commission’s review of the application, the Commission would not have jurisdiction over the substance of the transaction.  In Heinle v. K & R Express Systems, Inc., 923 S.W.2d 461 (Mo. App. E.D. 1996), the Court held that parties cannot confer subject matter jurisdiction upon a court by their actions or agreements, where such jurisdiction does not otherwise exist.  And in Livingston Manor, Inc. v. Dept. of Social Services, Division of Family Services, 809 S.W.2d 153, 156 (Mo. App. 1991) the Court confirmed the principle that an administrative agency’s subject matter jurisdiction cannot be enlarged or conferred by consent of the parties.

13.
Although the Commission is not bound by its past decisions, the Staff believes that it is important that the Commission consider its previous orders in cases with similar facts.  For example, in Case No. TM-2000-146, Feist Long Distance Service et al. for Approval of Transfers of Control, the Commission decided that the purchase of the stock of two regulated telecommunications companies by another corporate entity was not within the Commission’s jurisdictional reach.   In its Report and Order in that case, the Commission stated:

The argument for the Commission’s lack of jurisdiction under the first subsection of Section 392.300 is less clear.  The authority granted to the Commission under Section 392.300.1 is quite broad.  However, in balance it appears that the transaction in this case will not result in the direct or indirect merger or consolidation of any of the companies involved.  After the transaction is complete, the ACG subsidiaries will continue to provide service to their respective customers under existing service arrangement and pursuant to their respective authorizations.  All that is really changing is the identity of the owner of those corporations.  Under the circumstances of this application, it appears that the Commission does not have jurisdiction over Ionex’s purchase of all shares of stock of the ACG subsidiaries.

It should be emphasized that the limit on the Commission’s jurisdiction in this case is very narrow and is limited to the sales of stock.  The Commission will continue to assert jurisdiction over the merger of foreign telecommunications companies holding certificates to provide service in Missouri if the transaction falls within the Commission’s jurisdiction as established by Section 392.300…

14.
Also in The Matter of the Joint Application of Matrix Telecom et al. for Approval of a Stock Purchase Agreement and Related Transactions, Case No. TM-2000-247, the Commission granted the Staff’s Motion to Dismiss for Lack of Jurisdiction in a case involving the proposed sale of all the outstanding common stock of a regulated telecommunications company to a holding company.



WHEREFORE, based upon the foregoing, the Staff respectfully requests that the Commission enter an order Dismissing the Application filed in this case due to lack of jurisdiction.
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