for the pﬁ“ n an
,corgoratsd;area of Stoddard Co
i ouri, W

BRIEF OF THE STAFF OF

Cooperative v.

Mo . App;.1975yi

coneztruction of that statute ver the years ax

congideration” by the courts. statevex.rel.:

Service Commisgion, 343 S.W.2d 177i~182(9)180

reported decisions give an indication of what fa

sion considers after hearing the evidence presented a



Where applicant has the financial and t
to serve and service is shown to be econo
and necessary and convenient for the :
certificate will be granted. )
17 Mo, PSC (N.8.) 513 (Jan, 24,

Where applicant has the ahility to prov
reliable sewer service in an area in Wi
may desire such service, certi ‘
In re Smokerise valopment Co
‘ {Jan. 16, 19 :

II. SHOULD A CERTIFICATE BE GRANTED BY THE COMM

The Staff takes note of the lengthy rec:

Public eounsel does not apparently quarrel thh‘
Sewer Company rec91VLng a certlflcate of pub

‘necessity in his brlefa'ﬁStaffiw1tness testif: d

recommends approval of“‘4 ‘applicat1on. (Tr.
has shown that it has the flnanC1a1 abllity to 0

since it is financing twenty percent'of the i,

(Tr. 146) It has the - chniéélfability‘tcxcbn true

since it has hired cons}‘hing engineers to desig‘
has consulted with the engineern on the Sta‘
methods. Several_alternatlve methods were conte:

combination gravity aﬁdw@tesSurefsystem Wa_ dete:

best in these partlcular c1rcumstances°
the a;teznatlves pursued were establlshment 0‘?
district which was founa to not be economieally i
and treatment of the waste‘by the.ciﬁy ef‘p;»
sible because of the capacity 6f its system.
There is no evidence in the record th
implies the Zpplicants do not have the finanéial

to construct the system. Since all the evidéndé’p



- to the concept of connection fees hhlch are 1n

III. CONNECTION FEES:

The Public Counsel's brief states Lhat ° ic¢

contributions paid for'by the ratepayers." (P.C.fB‘
Public Counsel cites neither statutes or casé‘lr
this proposition which %t advocates the Commissiqh ado§t'
Connection fees or conttibutions ipi" ’
f-have beén'approvéd by £he Comﬁission on piévi,us

‘Statb ex rel Martlgney r‘reek Sewer Company v.“

1ECOmmL5510n, 537 S.W.2d 388 (Mo. banc 1976) conty
"constructlon and connect;on feeq ‘were dlscussed n
detsrm;ned that donated property shouldvnot;be in lud
‘rate base of a utilityiéf:déﬁfeciation on it‘éons
'}making;' If contrlbutlons in aid. of constructio or

ere qomehow agaxnst public policy as Public Coun e

'surely the Supreme cOurt ‘en banc would have tak

- in that case to so‘hold.

arbitrary or capr1c10us.' Mr. Saﬂkplll of. the St ‘f o

sion detailed the derlvatlon of the amount (Tr.

the tésﬁimony regarding the estimated7cosﬁ

ableness of the estimates. ;(Trfl

The Publlc Counsel speculated as to wha“
the sewer company is sold‘~ (? C Brief, p. 3) Th
lation and the proper forum er such an argument is
should one cver be presented to the Pomm1551on. “
also asserts that the customerS'will be payving fbf:fh§~'Yst'm wi
Unfortunately, this assertion is without evidentiéry,éuppéétv
rests upon a provision in a restrictive convenant'thaﬁ,, ‘
to a yet-to~be-constructed central sewer system would,ﬁe‘aﬁ no dQ

to the lot owner, and the assumption that the cost of that syéﬁém



was passed on in the price of the lot sold to

- covenant was recorded
who owned all the land

Applicants did not buy tt

"{41974. (Tr. 7) There Wér"

:?ekpensés.' So the cost of the sewer system w:

ff twice through ccntrlbutlons &nd the ratuee

v, RESTR:CTIV£?COVENANT ggéﬁnanG'cENTRAL SEVIE

~After a ruli‘g;by the hearlng ex” iner

of -a copy of ‘the restrictive covenant referred

not be. permitted in the hearlng, (rr.. 164' the

allowed to make an offer of pro&f regardlng

v1des in paragraph 11 that "There shall be no

in conpectlrg ‘to the central sewage dlspoaal sys

jurisdiction thereof.” These.and“otherjres‘ric i

in 1974, who later transferred it in 1975 or 19
company. (Tr. 18, 19}

The Public Counsel contends that the cov

purchasers to believe that the cost of the sewer‘SYStem}waé inc}



@
in the price of the 10t, and that Lhe lot owne5
already paid for a syst@m whlch does not. exlst.

The Staff objected to consiﬁaratiOn'
covenants since Misaouriicéhrté‘have holdiﬁﬁét I
provisions regarding utiiityfservice;are void; £

tariffs approved by the Public Service Commza

Q;Power “and Lﬁgy Co. V. Midland Realty Co., 93 E:

. 1536} ‘the Supreme Court stated.

obllgatxons of such contracts, ‘and that
automatically supersede all rates com ny
therewith."

In Kansas City Bolt and Nut Co, v. Fansas Citer_g

204 S W. 1074 {Mo. banc 1918) the power company'faﬁ
a contract with the bolt company that called
suppry electrlclty at a certain rate. ,The Comn
approved rates for the utlllty that werezhiéhér tﬁih/
rate. The boit company refused to pay the hlgher T
an 1n3unctlon prohlbltlng the power company fro a

serv1ce. The CerUlt court refused to enter

arises. from the polxce p, rex of ]
the instrumentality de gnated by 8
guch ratemgking power is the Public Ser
(3) that under the provision of aArt., 12
Constitution of Missouri, the pélice po
abridged by contract: (4} ‘that therefore,
Public Service Commission fixes a schedule.
able rates for public service in conformit
provisions of the Public Service Commiss
rates autcmatically supersede all contract
coming in conflict therewith." 204 B.W.

These rulings have been upheld by the United States:”

Chicago and Altorn Railroad Co. v. Tranbarger, 238 U.

678, %9 L.BA. 1204 (1914).

that it governs over a provision in a restrictive covenant



;ta*mmnxng the person who is ultlmatelz responsi
The proper forum for that is circuit court. 1n a8 C

_the successors in interest to the Tuckefsjares‘”

‘]#CShnected at no cost to the customer. That question can

jby\the Commission since it lacks the power to con

Katz Drug Co. v. Kansas City Power and

‘(Mbn App. 1957).

V. INSTALLMENT PAYMENT OF CONNECTION FEE:

Public Counselffﬁiséé‘the issue thatfﬁh

‘fee should be payable in installments rather tha j
makes an unsunported =tatement that "The homeownej;

‘ not afford a one*tlme connectlon fee of $1,035."

takes no 9051tmon on whether the Commission: should o

the utility plant. If the custamers do not pay in

the ratepayers would ultimately pay for it.
lump sum would be cheaper for the ratepayers
cially since testimony indicated that several
were willing tc lend the money to lot owners

on to an existing mortgage. The amount of the connection £

in an area designated cne of the "Dirty Dozen® by the bép'~£ment,of
Natural Resources because of septic tanks leaking oﬁéw

bound to be more than $1,035.




VI. PASS-THROUGH OF FINANCING COSTS ON CONNECTION

Although no tariffs have been proposed cgh

method of asaeasing the connect;on fee, much dls

:and for what~perled (Tr. 171-176) The fee was y

the total cost) and dlvidlng by the maximum number of
that can be handled by the treatment plant (105)
tegtified:

It was my understanding that for the £fi
that connected up, if they connected with
the time that the facilities were ready for
the tariff is in effect, of ccurse, then t
be $1,035. All right. If a customer ihc
been adV1sed by the Company, as Mr. Bier
are willing to do, to wait that year,
be approximately a $100 interest expen@
be 12 percent on $835 That $835 is

away, because they are gorng to have b

Now the other $200 average would be spe
'custcmer hooks or, g0 there wouldn‘t be:
expense on that. So that was my rea
‘agreement, on the $100 or the 12 pex
(Tr. 173, 174). .
The Public Counsel argues that the us
:50f the finance costs forces “future customers t
that they were not using and whlch W111~act;as"'
‘more customers approach the demand level fqreeéd
(P.C. Brief, p. 5). This illustrates a misunders
derivation of the charge. The $1,035 conne
from the costs of the facilities to be'used'by
first treatment plant. The Staff calculated co
by the number of customers to use those facilltles
the treatinent plant ccstsg were divided by 105, 1ts capac v
collecting sewers total cost was divided by'270,-th
of lots in the company's’area. The connection fee 18,,
"weighted" sc that people who will not be on the k
plant will not be paying for it, but they will,be

share of the collecting sewers and their share of a future t




VII, SUMMARY:

The Comm13510n should issue thekappli a

a sewer company. The~:é¢¢rd discloses the exp

.result in good mana

1 o cix‘nﬂcm OF ‘SERVICE -
ONED certifies. Wt 2 copy of the foregohg
« Instrument was served upon the a-torneys of recorg. orsll
- partes of the above cause by enclosing the sama in an
L addressed o such stomeys at heir business
~address a3 disciosed by the pleadings of record lme&ﬂ'
with postage “taily p:epasd and by depasiting saif
enveicpes in the Uni maii at Jetferson ‘Wy

- Missousi Tms 3 ng , g




