
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Grain Belt Express  ) 
Clean Line LLC for a Certificate of Convenience and  ) 
Necessity Authorizing it to Construct, Own, Operate,  ) 
Control, Manage, and Maintain a High Voltage, Direct   )   Case No. EA-2016-0358 
Current Transmission Line and an Associated Converter  )    
Station Providing an interconnection on the Maywood-  ) 
Montgomery 345 kV Transmission Line    ) 
 
 

MOTION OF MISSOURI LANDOWNERS ALLIANCE TO STRIKE CERTAIN  
PRE-FILED EVIDENCE ON THE BASIS OF SECTION 536.070(11) RSMo   

 
 COMES NOW the Missouri Landowners Alliance (MLA) and respectfully asks 

the Commission to strike certain portions of the pre-filed testimony and Schedules in this 

case, as designated in paragraphs  4 through 9 below, on the ground that (with two 

exceptions) the evidence is inadmissible under the terms of § 536.070(11) RSMo.  In 

support of this Motion, the MLA states as follows: 

  1.  The statute which forms the basis for this Motion, § 536.070(11) RSMo, 

provides in relevant part as follows:  

The results of statistical examinations or studies, or of … compilations of 

figures … or examination of many records, or of long or complicated 

accounts, or of a large number of figures, or involving the ascertainment 

of many related facts, shall be admissible as evidence of such results, if it 

shall appear that such examination, study, audit, compilation of figures, or 

survey was made by or under the supervision of a witness, who is present 

at the hearing, who testifies to the accuracy of such results, and who is 

subject to cross-examination, and if it shall further appear by evidence 

adduced that the witness making or under whose supervision such 
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examination, study, audit, compilation of figures, or survey was made was 

basically qualified to make it. All the circumstances relating to the making 

of such an examination, study, audit, compilation of figures or survey, 

including the nature and extent of the qualifications of the maker, may be 

shown to affect the weight of such evidence but such showing shall not 

affect its admissibility; 

2.  The above statutory provision is applicable to proceedings of this 

Commission.  See Big River Telephone Company v. Southwestern Bell Telephone 

Company, 440 S.W.3d 503, 511 (Mo App 2014)      

3.  The evidence identified in paragraphs 4 through 9 below fails to meet the 

standards of admissibility set forth in § 536.070(11), supra, in either of two ways:  (1)  

the evidence itself constitutes  the “compilations of figures” or the “examination of many 

records or of long or complicated accounts”, or “of a large number of figures”, or involve 

“the ascertainment of many related facts”, and was not compiled by a witness to this case 

who is available for cross-examination; or (2) the evidence sought to be stricken is 

derived from evidence meeting the first of these two criteria.  In the second situation, the 

evidence is analogous to the fruit of a poisonous tree.     

4.  Wind Speed Maps and Related Testimony of Mr. David Berry.  Schedule 

DAB-4 to Mr. Berry’s direct testimony is a color-coded map of the United States, 

depicting wind speeds in different regions of the country.  As indicated on the face of 

Schedule DAB-4, the map was prepared by a company named AWS Truepower.1   

                                                 
1 The box in the bottom-right corner states:  “Source Wind resource estimates developed by AWS 
Truepower, LLC ….”   
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The process whereby AWS Truepower generates its wind maps is highly 

complex, using a wide array of data gathered from various sources.  The process is 

described by Mr. Berry in a response to data request DB.43, which is attached to this 

motion as Exhibit A.  As is apparent from that description, the wind map itself clearly 

falls within the parameters of Section 536.070(11).      

Mr. Berry discusses the data depicted on the map, and the conclusions he draws 

from that data, at the following pages of his direct testimony:  page 25, l. 17; page 25 line 

21 to page 26 line 5; page 27 lines 9-12; page 32 lines 7-14; and page 41 lines 12-13.    

Accordingly, the MLA asks that Mr. Berry’s Schedule DAB-4 be stricken, as well 

as the testimony referred to in the preceding paragraph. 

5.  Footnote 1 to direct testimony of Mr. David Berry 

In footnote 1 at page 6 of his direct testimony, Mr. Berry summarizes the results 

of a study conducted by the Brattle Group, and filed by Grain Belt on April 13, 2015 after 

the close of the hearings in the 2014 case as Supplemental Exhibit 14 with their 

“Response to Order Directing Filing of Additional Information”, EFIS No. 508.  As 

indicated in footnote 1 of Mr. Berry’s testimony, the study addressed the variability 

introduced by integrating wind from the Kansas wind farms into the MISO system; the 

potential for additional reserve requirements from the addition of the Project into the 

MISO system; and the potential cost impact from the addition of the Project.   

The study consists of 29 pages of highly technical, complex information and 

conclusions, written by five different individuals at the Brattle Group.  The cover page 

and pages 9 and 10 from that study2 are attached hereto as Exhibit B, and clearly 

demonstrate that the study falls within one or more of the parameters of Sec. 
                                                 
2 Using the numbers from Supp Exh 14 at the lower left corner of the pages. 
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536.070(11).  Accordingly, the MLA moves to strike footnote 1 to Mr. Berry’s direct 

testimony.       

6.  Material from the rebuttal testimony of MJMEUC witness Mr. Grotzinger.  

Schedule JG-2 to Mr. Grotzinger’s rebuttal testimony is a lengthy document titled 

“Regional Market Report.”  The document is marked as “HC”, and so without discussing 

the contents of the document, it was prepared by a firm named Leidos, Inc.3  The report 

was clearly prepared by someone other than Mr. Grotzinger, and based on the contents of 

the document is inadmissible under Section 536.070(11).4  Accordingly, the MLA moves 

to strike Schedule JG-2.  The MLA also moves to strike page 3, lines 12-17 of Mr. 

Grotzinger’s rebuttal testimony, where he addresses Schedule JG-2.     

In addition, Schedule JG-6 to Mr. Grotziner’s rebuttal testimony consists of a list 

of seven alternative sources of power, the prices for which he compares to the prices 

provided for in MJMEUC’s contracts with Grain Belt and Infinity Wind.  As indicated in 

Mr. Grotzinder’s response to data request JG.39, which is attached hereto as Exhibit C, 

all eight of the sources of power (including the Grain Belt alternative) incorporate 

assumptions about energy prices which were derived from Schedule JG-2, the Leidos 

report.5  Therefore, the cost data of the eight alternatives shown at Schedule JG-6 

constitute the fruit of a poisonous tree (Schedule JG-2) and the analysis for all eight 

alternatives shown at Schedule JG-6 are therefore inadmissible and must be stricken.   

Finally, the MLA moves to strike the testimony from Mr. Grotzinger which 

address the results and conclusions derived from Schedule JG-6; i.e, his rebuttal 

testimony from page 7 line 19 to page 8 line 6.   

                                                 
3 See cover page and unnumbered page 4 with a reference to the copyright of the report. 
4 See, e.g., pages 2-16 to 2-25, and 3-6 to 3-32. 
5 See also the notes at the bottom of Schedule JG-6 itself.  
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7.  Material from the rebuttal testimony of Mr. Alan Spell.  Mr. Spell was 

responsible for the compilation of the Economic Impact Study which was submitted as 

Schedule MOL-7 to Mr. Lawlor’s direct testimony.6  Included as Schedule AES-2 to Mr. 

Spell’s rebuttal is a copy of a lengthy, complex study which indicates on its cover page 

that it was compiled by Dr. David Loomis.7  The contents of the Loomis study clearly 

come within one or more of the parameters of Section 536.070(11).  Accordingly, the 

MLA moves to strike Schedule AES-2, the Loomis study, on the ground that it is 

inadmissible under the provisions of that statute.   

In addition, as Mr. Spell testifies, he used data from the Loomis study (AES-2) in 

compiling the results of the Economic Impact Study submitted as Schedule MOL-7.8 

Accordingly, if Schedule AES-2 is not admissible, then the Economic Impact Study 

submitted as Schedule MOL-7 is also inadmissible, as fruit of a poisonous tree.  

Accordingly, the MLA moves to strike Mr. Lawlor’s Schedule MOL-7 and the following 

portions of Mr. Spell’s rebuttal testimony which address the Economic Impact Study 

submitted at Schedule MOL-7:  page 2 line 13 to page 4 line 5; and page 7 lines 7 to 18.  

In addition, the MLA moves to strike the following testimony which also quotes 

from and/or relies on the Economic Impact Study submitted as Schedule MOL-7: 

The rebuttal testimony of Barbara A. Meisenheimer at page 9 lines 11-17; 

the surrebuttal testimony of Mark Lawlor at page 2 lines 5-17;  

the direct testimony of Mark Lawlor, p. 15 lines 4-13; and 

                                                 
6 See rebuttal testimony of Alan Spell, page 2 lines 9-10. 
7 The study by Dr. Loomis is apparently not marked as Schedule AES-2, and in fact bears the Schedule 
number DLG-2 from the 2014 case.  However, from Mr. Spell’s rebuttal testimony, at page 6 lines 15-17, it 
is clear that his Schedule AES-2 is intended to be the Loomis study.    
8 “Clean Line also provided Dr. Loomis’s analysis, shown in Schedule AES-2, which was used to 
determine direct construction spending by detailed categories and by state.”  Rebuttal Testimony of Alan E. 
Spell, page 6 lines 15-17. 
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the direct testimony of Michael Skelly, p. 6 line 6; p. 17 lines 7-9; p. 31 lines 19-

23. 

8.  Annual $10 million dollar savings study.  At page 3 lines 15-19 of his direct 

testimony, Mr. Lawlor in essence says that the Grain Belt contract will save MJMEUC 

members at least $10 million annually compared to an existing contract for fossil fuel 

generation.  However, as is evident from his responses to MLA data requests ML.2 and 

ML.49, which are set forth at Exhibit D hereto, Mr. Lawlor conducted no analysis 

himself to support that statement.  Instead, as he indicates in the responses to the data 

requests, he was relying on information supposedly provided to him by MJMEUC.   

The problem is, the testimony submitted by the two MJMEUC witnesses does not 

include any testimony or analysis which supports Mr. Lawlor’s statement about the 

supposed savings from the Grain Belt contract compared to an existing fossil contract.  

Therefore, the statements from Mr. Lawlor regarding this supposed study lack any 

foundation, and are mere hearsay statements.  Accordingly, on those two grounds the 

MLA moves to strike Mr. Lawlor’s direct testimony at page 3 lines 15-19.9  

In addition, the MLA moves to strike the rebuttal testimony of Barbara A. 

Meisenheimer at page 7 lines 9-10 which cites Mr. Lawlor’s testimony regarding the $10 

million in savings to MJMEUC. 

9.  Portions of the Rebuttal Testimony and Schedules of Mr. Michael Goggin.  

Five of the Schedules included with the rebuttal testimony of Mr. Michael Goggin are 

inadmissible on their face under the terms of Section 536.070(11).  Accordingly, the 

                                                 
9 Again, this objection is not based on Section 536.070(11), but is included herein to avoid duplicate 
Motions to Strike.   
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MLA moves to strike the following Schedules and his rebuttal testimony which addresses 

or relies on those Schedules:   

Schedule MG-2, and page 5, lines 90-95; page 7 lines 130-139; and page 9 lines 

178-182. 

Schedule MG-3, and page 7 lines 143-147; page 24 lines 499-501; and page 25, 

lines 510-512. 

Schedule MG-4, and page 8, lines 152-157. 

Schedule MG-6, and page 22 line 461 to page 23 line 466. 

Schedule MG-7, and page 26 lines 538-544. 

In addition, there are numerous instances where Mr. Goggin relies in his rebuttal 

testimony on technical documents compiled by others, particularly in his footnotes.  

These documents would themselves be inadmissible under Section 536.070(11).  Thus 

the rebuttal testimony relying on those documents should also be stricken, as fruit of the 

poisonous tree.  While this is not a complete list of such instances, the MLA moves to 

strike the following rebuttal testimony from Mr. Groggin on that basis: 

Page 4 lines 67-70, which rely on the material at footnote 4 (See Exhibit E). 

Page 4 lines 76-81, which rely on the material at footnote 5 (See Exhibit F). 

Page 13 lines 278-29, which rely on the material at footnote 13 (See Exhibit G). 

Page 14 lines 289-94, which rely on the materials at footnotes 20-22 (See Exhibit 
H). 
 
Page 14 line 295 to page 15 line 297, which rely on the materials at footnote 23 
(See Exhibit I) 
 
Page 20 lines 413-423, which rely on the materials at footnote 33 (See Exhibit J).  

Page 24 lines 498-99, which rely on the material at footnote 47 (See Exhibit G). 
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Finally, the MLA moves to strike the following portions of Mr. Goggin’s rebuttal 

testimony on the ground that it is inadmissible hearsay, without regard to Section 

536.070(11):  page 4 lines 84-86; page 14, line 295; page 16 lines 330-333; page 16 lines 

335-336; page 20 lines 415-423; page 22 lines 451-456; page 23 lines 474-476; page 23 

lines 478-479; and page 23 lines 483-485.10 

10.  Section 536.070(11) is a close, codified relative of the general rule against 

hearsay.  And as the Commission will recall,  in objecting earlier to certain of the exhibits 

offered at the local public hearings, Grain Belt made its position on hearsay evidence 

quite clear:  “Hearsay to which another party objects is not admitted into evidence and is 

not considered competent and substantial evidence upon which the Commission can base 

its decision.”11  On this point, the MLA agrees with Grain Belt.       

11.  Some might believe that under appropriate circumstances, administrative 

agencies ought to have the ability to waive or relax the evidentiary restrictions of Section 

536.070(11).  The fact is, however, that the law gives them no such discretion.  Instead, 

the plain language of the statute is unequivocal:  if evidence does not meet the 

requirements of the statute, that evidence is without exception inadmissible.  If one 

wishes to question the efficacy of this law, the place to do so is at the General Assembly.    

12.  Finally, the MLA should note that it filed a similar Motion to Strike in the 

2014 case.12 That motion was for the most part denied.13 

 

                                                 
10 The objection to the material in this paragraph is not based on Section 536.070(11), but is included in this 
Motion to avoid the filing of a separate Motion for this material alone.   
11 Reply of Grain Belt Express to the Responses of Missouri Landowners and Show-Me Concerned 
Landowners to Objections to Exhibits Offered at Local Public Hearings, January 3, 2017, par. 6 page 3. 
12 See Motion to Strike at EFIS No. 276 in Case No. EA-2014-0207. 
13 See hearing transcript from November 10, 2014, Tr. 24-25, EFIS No. 321. 
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WHEREFORE, for the reasons set forth above, the MLA respectfully asks the 

Commission to strike the testimony and Schedules identified and cited in paragraphs 4 

through 9 above.   

                Respectfully submitted, 

      Missouri Landowners Alliance 

/s/  Paul A. Agathen                  
 
      Paul A. Agathen 
     485 Oak Field Ct.   
     Washington, MO  63090 
       Paa0408@aol.com 
       (636)980-6403 
       MO Bar No. 24756 
       Attorney for 
       Missouri Landowners Alliance 
 
 

 
CERTIFICATE OF SERVICE 

 
I certify that a true and correct copy of the foregoing Motion and the attached Exhibits 
were served upon the parties to this case by email this 6th day of March, 2017.      
 
/s/  Paul A. Agathen                  
Paul A. Agathen 
Attorney for the Missouri Landowners Alliance 
Paa0408@aol.com 
(636)980-6403 
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DB.43  With reference to page 25 lines 18-25 of your testimony, please state whether 
the wind map at Schedule DAB-04 was compiled by AWS Truepower, and please 
briefly summarize the process by which that map was compiled.  
 
RESPONSE: The wind map in Schedule DAB-04 was compiled by AWS Truepower 
and NREL. The map was created using AWS Truepower’s MesoMap system. 
 
The underlying model is MASS (Mesoscale Atmospheric Simulation System), a 
numerical weather model that has been developed over the past 20 years by 
Truewind Solutions partner MESO, Inc. MASS simulates the fundamental physics 
of the atmosphere including conservation of mass, momentum, and energy, as well 
as the moisture phases, and it contains a turbulent kinetic energy module that 
accounts for the effects of viscosity and thermal stability on wind shear. As a 
dynamical model, MASS simulates the evolution of atmospheric conditions in time 
steps as short as a few seconds. As this is computationally demanding and time 
consuming, MASS is coupled to a simpler but much faster program, WindMap, a 
mass‐conserving wind flow model. Depending on the size and complexity of the 
region and requirements of the client, WindMap is used to improve the spatial 
resolution of the MASS simulations to account for the local effects of terrain and 
surface roughness variations. The wind map in Schedule DAB-04 was created with 
a spatial resolution of 2.5 km. 
 
The MASS model uses a variety of online, global, geophysical and meteorological 
databases. The main meteorological inputs are reanalysis data, rawinsonde data, 
and land surface measurements. The MASS model itself determines the evolution 
of atmospheric conditions within the region based on the interactions among 
different elements in the atmosphere and between the atmosphere and the surface. 
The main geophysical inputs are elevation, land cover, vegetation greenness 
(normalized differential vegetation index, or NDVI), soil moisture, and sea‐surface 
temperatures. The model translates both land cover and NDVI data into physical 
parameters such as surface roughness, albedo, and emissivity. 
 
The MesoMap system creates a wind resource map in several steps. First, the 
MASS model simulates weather conditions over 366 days selected from a 15‐year 
period. The days are chosen through a stratified random sampling scheme so that 
each month and season is represented equally in the sample; only the year is 
randomized. Each simulation generates wind and other weather variables 
(including temperature, pressure, moisture, turbulent kinetic energy, and heat flux) 
in three dimensions throughout the model domain, and the information is stored at 
hourly intervals. When the runs are finished, the results are compiled into 
summary data files, which are then input into the WindMap program for the final 
mapping stage. 
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