BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2016-0358

Current Transmission Line and an Associated Converter

)   

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

MOTION FOR EXPEDITED TREATMENT AND MOTION TO DISMISS 

APPLICATION, OR ALTERNATIVELY, TO HOLD CASE IN ABAYANCE


Comes now the Missouri Landowners Alliance (MLA), pursuant to Rules 4 CSR 240-2.116(4) and 240-2.080(14) , and for the reasons set forth below respectfully requests that the Commission dismiss the Application filed in this case by Grain Belt Express (Grain Belt) on August 30, 2016, or failing that, to hold this case in abeyance for a period not to exceed six months, as discussed below.  In support of this Motion, the MLA states as follows:


Earlier today the Western District of the Missouri Court of Appeals issued a decision on the appeal of the ATXI case, decided by the Commission on April 27, 2016 in Case No. EA-2015-0146.  In that case, over the objection of a landowners group, the Commission issued a CCN to ATXI, conditioned on ATXI subsequently obtaining the necessary County Commission consents pursuant to Section 229.100.  (Report and Order, p. 38 et seq.)  

A copy of the Opinion from the Court of Appeals in the ATXI case is attached.  Whether or not one agrees with the Court’s decision, it ruled in no uncertain terms that the Commission cannot issue a CCN conditioned upon subsequent receipt of the County Commission consents pursuant to Section 229.100.  All of the necessary county receipts must be obtained and filed with the Commission before any CCN may be issued.  


Key findings and conclusions from the Court of Appeals included the following:

Citing Section 393.170.2 and Commission Rule 4 CSR 240-3.105(1)(D)1, the Court stated as follows:  “By statute and by rule, the PSC is authorized to issue a CCN only after the applicant has submitted evidence satisfactory to the PSC that the consent or franchise has been secured by the public utility.  Neither statute nor rule authorizes the PSC to issue a CCN before the applicant has obtained the required consent or franchise.  (Opinion, p. 6; emphasis by the Court)

Accordingly, county commission assents required by section 229.100 and 4 CSR 240-3.105(1)(D)(1) must be submitted to the PSC before the PSC grants a CCN.  (Opinion, p. 8; emphasis by the Court)

The PSC’s issuance of a CCN contingent on ATXI’s subsequent provision of required county commission assents was unlawful as it exceeded the PSC’s statutory authority.  (Id.) 

The PSC’s Report and Order is vacated as it was entered in excess of the PSC’s statutory authority.  (Opinion, p. 9)


In the present case, no party is contesting the fact that Grain Belt does not have a currently effective franchise from the County Commission of Caldwell County.
  In addition, at the appropriate time the MLA expects to also argue that several of the other county commission consents have since been rescinded.  Regardless of the merits of that latter claim, pursuant to the attached Opinion of the Court of Appeals, the Commission may not issue a CCN to Grain Belt, due to the lack of consent from Caldwell County.  Any such Order from the Commission would undoubtedly be vacated on appeal, for the same reasons stated in the ATXI opinion.       


The Commission rule cited by the Court of Appeals provides that “If any of the items required under this rule are unavailable at the time the application is filed, they shall be furnished prior to the granting of the authority sought.”  Here, the evidentiary record is now closed, and if Grain Belt had successfully acquired the franchise from the Caldwell County Commission it was incumbent upon them to present that evidence while the other parties still had the opportunity to review and possibly contest the validity of any new document purporting to meet the requirement of Section 229.100.  

Because Grain Belt has failed to provide all of the evidence required by statute to support the issuance of a CCN, at this point the MLA submits that the Commission should in all fairness simply dismiss Grain Belt’s Application for a CCN.  It has failed, once again, to meet its burden of proof on each of the elements needed for the issuance of the CCN.   


If the Commission nevertheless decides not to dismiss the Application, at a minimum this case should immediately be held in abeyance until Grain Belt provides a valid consent from the Caldwell County Commission pursuant to Section 229.100.  For all we know at this point, that consent may never be forthcoming.  Grain Belt’s earlier franchise from Caldwell County was voided by the Circuit Court on October 7, 2015 – or nearly a year and a half ago.
  If Grain Belt has been unsuccessful in securing a new franchise during that time, there is no reason to believe it will be able to secure one at any time in the near future.  Thus it makes little sense to require the parties to spend the next three weeks in writing briefs that in effect may never be of any consequence, or for the Commission to digest those briefs and then issue an Order which will not now and may never have any effect.


Given the time that Grain Belt already has had to secure the necessary consent from the Caldwell County Commission, the MLA respectfully submits that this case be held in abeyance for no more than six months.  If by that point Grain Belt has not obtained the needed permission from Caldwell County, then the case should be dismissed.  The people of the eight counties in question have had the threat of the Grain Belt project looming over their heads for some five years now.  The Commission should not allow that situation to continue for some indefinite period of time while Grain Belt attempts to do what it should have been doing for the past year and a half.  The people of northern Missouri deserve better than that.  


Until all of the necessary county consents are obtained, the Commission not only is prohibited from issuing a conditional CCN, but it is also unable to issue a report of some sort explaining what it would have decided on the merits of the CCN case if Grain Belt had secured the necessary county approvals.  Doing so would amount to a mere “advisory” opinion from the Commission.  But the same rule traditionally applied to the courts of this state applies as well to the Commission:  it cannot issue such opinions.  As stated in its Order Directing Filing, issued on January 23, 2013 in Case No. EO-2013-0359
   

The Commission cannot issue an advisory opinion.  The function of [the Commission and reviewing courts] is to resolve disputes properly presented by real parties in interest with existing adversary positions.  The Commission should not issue decisions with no practical effect and that are only advisory as to future, hypothetical situations.  A request for relief in an administrative action must present a real, substantial, presently existing controversy admitting of specific relief as distinguished from an adevisory or hypothetical situation.  (footnotes, internal quotation marks and citations omitted)


Here, unless and until Grain Belt secures the consent at least of the Caldwell County Commission, this Commission has no authority to issue a CCN, conditional or otherwise.  Thus any pronouncements on the merits of the other issues presented to the commission in this case would amount to no more than advisory opinions as to what the Commission might have done if had the authority to do what it cannot do. 


Grain Belt was obligated to provide all of the needed consents before it could lawfully expect the Commission to issue the CCN.  It has failed to do so, and thus the opposing parties should not be required to expend their time and efforts in going forward with a case which at this point is effectively moot.  


Pursuant to Rule 4 CSR 240-2.080(14) regarding requests for expedited treatment, the MLA respectfully asks that the Commission act on this Motion at its earliest possible convenience, but no later than April 3, 2017 (7 days before the initial briefs are due).  By acting on this Motion before the initial briefs must be filed, the Commission would help to minimize the time and effort expended by the parties in writing those briefs, and the Commission’s time in reading at least a dozen briefs from the various parties.  The MLA further states that it filed this Motion promptly after the attached decision was issued by the Court of Appeals.


WHEREFORE, for the reasons stated above, the MLA respectfully asks the Commission to immediately dismiss the Application filed in this case by Grain Belt on August 30, 2016.  If the Commission declines to do so, then in the alternative the MLA respectfully asks the Commission to immediately order that this case be held in abeyance for a period not to exceed six months, pending the receipt from Grain Belt of the lawful consent of the Caldwell County Commission pursuant to Section 229.100, or pending the unlikely reversal of today’s decision by the Court of Appeals.  The MLA respectfully asks that in order to potentially avoid the wasted cost and effort of all of the parties in submitting briefs on matters which may well be moot, such order include the suspension of the briefing schedule adopted in this case by Commission Order of October 19, 2016, and for such further relief as the Commission deems appropriate. 

Respectfully submitted,

 /s/ Paul A. Agathen       

 Paul A. Agathen

Attorney for the Missouri Landowners Alliance

485 Oak Field Ct.

Washington, MO  63090

(636)980-6403

Paa0408@aol.com
MO Bar No. 24756 

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document was served by electronic mail upon counsel for all parties this 28th day of March, 2017.      

/s/ Paul A. Agathen                 

Paul A. Agathen
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[image: image2.jpg]Neighbors United Against Ameren’s Power Line (“Neighbors United”) appeals from the
Missouri Public Service Commission’s (“PSC”) conditional report and order granting Ameren
Transmission Company of Illinois (“ATXI”) a conditional certificate of convenience and necessity
(“CCN™) to construct a long-distance electric transmission line. Because the PSC has no statutory
authority to grant a preliminary or conditional CCN contingent on the required county commission
consents being subsequently obtained, the Report and Order was entered in excess of the PSC’s
authority and is vacated.

Factual and Procedural Background

ATXI is an Illinois corporation authorized to do business in Missouri and engaged in the
construction, ownership, and operation of interstate transmission lines that transmit electricity for
the public use. It does not generate, distribute, or sell electricity to the general public or serve any
retail service territory. In May 2015, ATXI applied to the PSC for a CCN authorizing ATXI to
construct, install, operate, control, manage, and maintain a new 345,000-volt (345-kV) electric
transmission line running generally from Palmyra, Missouri, and extending westward through
Marion, Shelby, Knox, and Adair counties to a new substation located near Kirksville, Missouri
(the Zachary Substation), and proceeding through Schuyler County, Missouri, to a connection
point on the Iowa border, together with a 2.2-mile 161,000-volt (161-kV) connector line from the
Zachary Substation to the existing Adair substation owned by Ameren Missouri (collectively, the
“Mark Twain Project” or “Project”). The 345-kV transmission line conductors will be supported
primarily by single-shaft, self-supported steel pole structures 90-130 feet in height, with typical
spans of 850 feet, and for the majority of the route will be erected within a 150-foot right-of-way.

The 161-kV transmission line conductors will also be supported primarily by single-shaft,



[image: image3.jpg]self-supported steel pole structures 70-100 feet in height, with typical spans of 600 feet, and for a
majority of the route will be erected within a 100-foot right-of-way.

Neighbors United is a Missouri not-for-profit corporation. A majority of its members live
or own property near the proposed Project route. In June 2015, Neighbors United moved to
intervene in ATXI’s CCN case before the PSC in order to oppose ATXI’s application. In July
2015, the PSC granted Neighbors United permission to intervene.

Thereafter, Neighbors United filed a motion to dismiss ATXI’s application. Neighbors
United argued that the PSC was constitutionally prohibited from granting the relief requested by
ATXI because the proposed Project would impair the right of farmers and ranchers to engage in
farming and ranching practices conferred by article I, section 35 of the Missouri Constitution,
commonly referred to as the “Right to Farm Amendment.” Additionally, Neighbors United argued
that ATXT’s application should be dismissed because ATXI did not have the requisite approvals
from the county commissions of the counties its proposed transmission line would traverse as
required under section 229.100 and Commission Rule 4 CSR 240-3.105(1)(D)1. The PSC denied
the motion.

After an evidentiary hearing on January 25-29, 2016, the PSC issued its Report and Order
on April 27, 2016, with an effective date of May 27, 2016. The PSC granted ATXI’s application
for a CCN to construct the Mark Twain Project, subject to certain conditions, including that the
CCN was contingent upon ATXI providing certified copies of county assents for the Project from
the Missouri counties of Marion, Shelby, Knox, Adair, and Schuyler.

ATXI timely applied to the PSC for rehearing and moved for reconsideration of the PSC’s
Order granting a CCN for the Mark Twain Project, arguing that it was unlawful and/or

unreasonable for the PSC to make the CCN contingent on providing certified copies of assents



[image: image4.jpg]from the five counties through which the Project would be built. Neighbors United also timely
applied for rehearing, arguing that filing evidence of county assent with the PSC was a mandatory
prerequisite to the approval of an application for a CCN and that the PSC’s Order violated the
Right to Farm Amendment because farmland would be taken out of production and farming and
ranching practices would be infringed. The PSC denied ATXI’s and Neighbors United’s
applications for rehearing and ATXI’s motion for reconsideration.

Neighbors United timely appealed.

Standard of Review

An original order or decision of the PSC is subject to judicial review to determine: first,
whether the order is lawful; and second, whether the order is reasonable. § 386.510.! The PSC’s
order is presumed valid. Office of Pub. Counsel v. Mo. Pub. Serv. Comm’n, 409 S.W.3d 371, 375
(Mo. banc 2013). The party challenging the order has the burden “to show by clear and satisfactory
evidence that the determination, requirement, direction or order of the [PSC] complained of is
unreasonable or unlawful.” § 386.430. “The lawfulness of the PSC’s order is determined by
whether statutory authority for its issuance exists, and all legal issues are reviewed de novo.”
Office of Pub. Counsel v. Mo. Pub. Serv. Comm’n (In re Verified Application & Petition of Liberty
Energy (Midstates) Corp.), 464 S.W.3d 520, 524 (Mo. banc 2015) (internal quotation omitted).
We need not reach the issue of reasonableness if we find the PSC’s order is unlawful. /d.

Analysis

Neighbors United asserts two points on appeal. Neighbors United contends that the PSC

erred in granting a CCN to ATXT: first, because it had not obtained the county commission assents

required by section 229.100 and 4 CSR 240-3.105(1)(D)1 before the PSC granted the CCN; and

t All statutory references are to the REVISED STATUTES OF MISSOURI 2000, as supplemented.



[image: image5.jpg]second, because the CCN approval of the siting of the transmission line on and across farming and
ranching property infringes on the right of farmers and ranchers under article I, section 35 of the
Missouri Constitution to engage in farming and ranching practices.

Point I — County Assents

In the PSC’s April 27, 2016 Report and Order, effective May 27, 2016, the PSC granted
ATXI the certificate of convenience and necessity. However, ATXI had not obtained the assent
of the county commissions of each county through which the Mark Twain Project would run as
required by section 229.100. The PSC imposed a condition upon the CCN that ATXI acquire the
county assents before the CCN would become effective.

“As a creature of statute, the [PSC] only has the power granted to it by the Legislature and
may only act in a manner directed by the Legislature or otherwise authorized by necessary or
reasonable implication.” Mo. Pub. Serv. Comm’n v. Consol. Pub. Water Supply Dist. C-1, 474
S.W.3d 643, 649 (Mo. App. W.D. 2015) (internal quotation omitted). “Neither convenience,
expediency or necessity are proper matters for consideration in the determination of whether or
not an act of the [PSC] is authorized by statute.” /d. (internal quotation omitted). “If a power is
not granted to the [PSC] by Missouri statute, then the Commission does not have that power.” Id.
(internal quotation omitted).

The PSC has the statutory authority to regulate public utilities in Missouri. § 386.250(5).
It has general supervisory authority over all electrical corporations and their plants that “lay down,
erect or maintain wires, pipes, conduits, ducts or other fixtures in, over or under the streets,
highways and public places of any municipality, for the purpose . . . of furnishing or transmitting

electricity for light, heat or power.” § 393.140(1).



[image: image6.jpg]Section 229.100 prohibits public utilities from erecting power lines in a county without
first obtaining the approval of the county commission:

No person or persons, association, companies or corporations shall erect poles for
the suspension of electric light, or power wires, or lay and maintain pipes,
conductors, mains and conduits for any purpose whatever, through, on, under or
across the public roads or highways of any county of this state, without first having
obtained the assent of the county commission of such county therefor; and no poles
shall be erected or such pipes, conductors, mains and conduits be laid or
maintained, except under such reasonable rules and regulations as may be
prescribed and promulgated by the county highway engineer, with the approval of
the county commission.

Section 393.170.2 specifically states that the applicant for a CCN shall file evidence of
local government consent before the PSC issues a CCN:

No such corporation shall exercise any right or privilege under any franchise

hereafter granted, or under any franchise heretofore granted but not heretofore

actually exercised, or the exercise of which shall have been suspended for more

than one year, without first having obtained the permission and approval of the

commission. Before such certificate shall be issued a certified copy of the charter

of such corporation shall be filed in the office of the commission, together with a

verified statement of the president and secretary of the corporation, showing that

it has received the required consent of the proper municipal authorities.
(Emphasis added.) Likewise, PSC rules provide that when an electric utility applies to the PSC
fora CCN, and the consent or franchise by a county is required, as it is pursuant to section 229.100,
“approval shall be shown by a certified copy of the document granting the consent or franchise, or
an affidavit of the applicant that consent has been acquired[.]” 4 CSR 240-3.105(1)(D)1 (4/20/08)
(emphasis added). “If any of the items required under this rule are unavailable at the time the
application is filed, they shall be furnished prior to the granting of the authority sought.”
4 CSR 240-3.105(2) (emphasis added). By statute and by rule, the PSC is authorized to issue a
CCN only after the applicant has submitted evidence satisfactory to the PSC that the consent or

franchise has been secured by the public utility. Neither statute nor rule authorizes the PSC to

issue a CCN before the applicant has obtained the required consent or franchise.



[image: image7.jpg]ATXI and the PSC argue that section 393.170.3 grants the PSC the authority to impose
“reasonable and necessary” conditions on the CCN, including making the grant of the CCN
contingent upon ATXI acquiring assent for the Project from the affected counties.
Section 393.170.3 provides:

The commission shall have the power to grant the permission and approval herein

specified whenever it shall after due hearing determine that such construction or

such exercise of the right, privilege or franchise is necessary or convenient for the

public service. The commission may by its order impose such condition or

conditions as it may deem reasonable and necessary. Unless exercised within a

period of two years from the grant thereof, authority conferred by such certificate

of convenience and necessity issued by the commission shall be null and void.

(Emphasis added.)

Resolution of the issue of whether the PSC had the statutory authority to grant a conditional
CCN to ATXI in this instance involves statutory interpretation. It is a fundamental rule of statutory
interpretation that we ascertain the intent of the legislature by considering the words used in their
plain and ordinary meaning. Younger v. Mo. Pub. Entity Risk Mgmt. Fund, 957 S.W.2d 332, 336
(Mo. App. W.D. 1997), superseded by statute on other grounds as recognized by Gilley v. Mo.
Pub. Entity Risk Mgmt. Fund, 437 S.W.3d 315 (Mo. App. W.D. 2014). “A legislative act’s
provisions must be construed and considered together and, if possible, all provisions must be
harmonized and every clause given some meaning.” /d. (internal quotation omitted).

The general language of section 393.170.3 authorizes the PSC to impose “reasonable and
necessary” conditions on a CCN. However, the specific language of section 393.170.2 states that
evidence of the county commission consents “shall” be on file before the PSC grants a CCN.
“Where one provision of a statute contains general language and another provision in the same

statute contains more specific language, the general language should give way to the specific.” Id.

Under this rule, the general provision of section 393.170.3 gives way to the more specific and



[image: image8.jpg]mandatory language of section 393.170.2, which says that the applicant “shall” file with the PSC
a certified copy of the applicant’s corporate charter together with “a verified statement of the
president and secretary of the corporation, showing that it has received the required consent of the
proper [local government] authorities.”

To construe the statute otherwise would render the language of section 393.170.2
meaningless by allowing the PSC to grant a CCN without having received the required
documentation. “All provisions of a statute must be harmonized and every clause must have some
meaning.” Younger, 957 S.W.2d at 337. Our harmonization of the statute preserves the integrity
of both subdivisions of section 393.170 and effectuates the plain meaning of the statute. Our
interpretation of the statute—that it mandates that the applicant receive the consent of local
government authorities before the PSC issues a CCN—gives plain meaning to the legislature’s use
of the mandatory term “shall” when it describes what documents the applicant must submit to the
PSC before a CCN will be issued. Accordingly, county commission assents required by
section 229.100 and 4 CSR 240-3.105(1)(D)1 must be submitted to the PSC before the PSC grants
a CCN. While section 393.170.3 grants the PSC statutory authority to impose reasonable and
necessary conditions on a CCN, there is no statute authorizing the PSC to grant a preliminary or
conditional CCN contingent on the required county commission consents being subsequently
obtained.? The PSC’s issuance of a CCN contingent on ATXI’s subsequent provision of required
county commission assents was unlawful as it exceeded the PSC’s statutory authority.

Point I is granted. Our disposition of Point I renders discussion of Point IT unnecessary.

2 To hold otherwise would engender the same waste of administrative and judicial time and resources as
evidenced in this case. Case.net reveals that subsequent to the PSC’s issuance of the CCN, each of the county
commissions in the counties affected by the Project denied assent, and that ATXT has filed petitions for judicial review
against each county commission. See Ameren Transmission Co. of Ill. v. Shelby Cty. Comm’n, 16SB-CC00009;
Ameren Transmission Co. of Ill. v. Schuyler Cty. Comm 'n, 16SY-CV00145, dmeren Transmission Co. of Ill. v. Marion
Cty. Comm’n, 16MM-CV00182; dmeren Transmission Co. of Ill. v. Knox Cty. Comm’n, 16KN-CC00051; dmeren
Transmission Co. of Ill. v. Adair Cty. Comm’n, 16AR-CV00790.



[image: image9.jpg]Conclusion
The PSC’s Report and Order is vacated as it was entered in excess of the PSC’s statutory

authority.

Wt » BYE—

Mark D. Pfeiffer, Chief Judge

Thomas H. Newton and Anthony Rex Gabbert, Judges, concur.




� Exhibit 320.  Although the transcripts of the evidentiary hearings were not yet available when this Motion was filed, Mr. Michael Skelly also conceded during cross-examination that Grain Belt does not have the needed consent from the Caldwell County Commission. 


� Exhibit 320, p. 4.


� See Order at EFIS No. 2, p. 2.
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