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MOTION TO RECONSIDER SUSPENSION OF TARIFF

TIME WARNER CABLE INFORMATION SERVICES (MISSOURI), LLC d/b/a Time Warner Cable (“TWCIS”) respectfully submits to the Missouri Public Service Commission (the “Commission”) this request to reconsider the suspension of tariff issued and effective on October 18, 2005.  On October 13, 2005, Staff filed a motion to suspend TWCIS’ proposed Tariff No. 3.  Staff alleges that TWCIS “proposes customer-specific pricing for all of its telecommunications services.”
  Staff’s motion and the Order Suspending Tariff are based on both a misunderstanding of TWCIS’ tariff and on a legally untenable view of a recent FCC order.  Accordingly, suspension of the tariff should be lifted.
Background
Insofar as it is relevant to this proceeding, TWCIS provides two kinds of services over its cable television systems.  First, TWCIS provides to residential customers a Voice over Internet Protocol (“VoIP”) based service, which includes local and long-distance voice service and a number of calling features, under the brand name “Digital Phone.”  Second, TWCIS provides dedicated, non-switched private-line service -- fiber connectivity between two fixed points (e.g., a cellphone tower and a cellphone switch, or an automated teller machine and a central banking facility) -- to various business and governmental customers.

On September 13, 2003, TWCIS submitted an application for a certificate to provide local and interexchange voice service within the State of Missouri.
  This filing made clear that TWCIS was seeking authority to provide local and interexchange services under the same rules and regulations applicable to traditional, non-VoIP-based providers, while expressly reserving TWCIS’ right to benefit from any later regulatory or judicial action that might clarify the regulatory requirements applicable to its VoIP-based Digital Phone service.
  The Commission granted TWCIS’ application on March 2, 2004.
  TWCIS later filed a tariff addressing its Digital Phone service, setting forth specific rates for Digital Phone.

On May 27, 1998, well before making its application to the Commission to provide Digital Phone services, Time Warner Cable (an affiliate of TWCIS) had obtained an interexchange certificate from the Commission to provide certain private line services.
  Time Warner Cable, whose parent is Kansas City Cable Partners, has maintained an interexchange services tariff for non-voice private line services since obtaining its certificate in 1998.
  Since originally offered, such private line services have been tariffed both with some specific prices and on an individual case basis (“ICB”), without specific prices.

On November 12, 2004, the Federal Communications Commission (“FCC”) released an order preempting a decision of the Minnesota Public Utilities Commission that had applied “traditional ‘telephone company’ regulations” to DigitalVoice, a VoIP-based service offered by Vonage Holdings Corporation.
  The FCC held that the Minnesota Commission could not require Vonage “to comply with its certification, tariffing or other related requirements.”
  The FCC also made clear that its holding was not limited to Minnesota:  “for services having the same capabilities as DigitalVoice, the regulations of other states must likewise yield to important federal objectives.”
  In addition, the FCC made clear that cable operators providing certain qualifying VoIP-based services would similarly be subject to preemption of state requirements.

In light of the Vonage Order, TWCIS on September 23, 2005, submitted proposed Tariff No. 3, which removes the VoIP-based Digital Phone offering from TWCIS’ list of tariffed services.
  In addition, in order to streamline the overall company’s operations and eliminate unnecessary certificates, TWCIS sought to add to the TWCIS tariff the private line services that had been tariffed by Time Warner Cable, intending to follow the tariff filing with a withdrawal of the Time Warner Cable interexchange certificate.  Thus, following this tariff filing and withdrawal of the Time Warner Cable interexchange certificate, there would be a single certificated entity and a single tariff on file relating to a single Time Warner Cable entity:  TWCIS.  Accordingly, the new tariff does not change the status of TWCIS’ private-line services other than to change the Time Warner Cable entity by whom they were provided; the new tariff continues to subject private line services to both ICB pricing and specific prices.

Argument
Insofar as Staff’s objections to TWCIS’ proposed tariff are based on a concern that TWCIS intends to implement ICB pricing for its Digital Phone service, Staff’s position is based on a misunderstanding.  TWCIS’ proposed tariff does not change the pricing structure for Digital Phone.  Instead, TWCIS’ submission makes clear that the tariff no longer applies to Digital Phone.  The ICB provisions relate only to the private-line services described above, which are not affected by the Vonage Order and continue to be fully subject to the Commission’s jurisdiction and the tariff on file.  For those services, ICB pricing is and always has been permitted.
  Indeed, Staff does not argue otherwise.

Insofar as Staff’s objections to TWCIS’ proposed tariff relate to the effect of the Vonage Order, Staff is legally mistaken in each of its three arguments.  First, Staff suggests that, in light of a pending appeal before the United States Court of Appeals for the Eighth Circuit, the Vonage Order is not effective.
  That position -- for which Staff cites no authority -- is legally baseless.  Under settled principles of administrative law, a pending appeal does not stay a federal agency order’s effectiveness.

Second, Staff claims that the Vonage Order “speaks to preemption of state regulation and not merely of preemption of state regulations requiring tariffed rates.”
  It is unclear what Staff means to say.  If the point is that the Vonage Order preempted state regulation even beyond tariff requirements, TWCIS agrees.  If the point is that tariff-filing requirements were somehow excluded from the Vonage Order’s reach, Staff is mistaken.  As Staff points out elsewhere in its Motion, the FCC specifically held that a State may not require VoIP providers “to comply with its certification, tariffing or other related requirements as conditions to offering [service] in that state.”

Finally Staff suggests that TWCIS’ Digital Phone service is not within the Vonage Order’s scope on the theory that “Vonage’s DigitalVoice and Time Warner’s telecommunications services are not the same.”
  Staff overlooks (and fails to address) paragraph 32 of the Vonage Order, which states that, “[t]o the extent other entities, such as cable companies, provide VoIP services, we would preempt state regulation to an extent comparable to what we have done in this Order.”
  As the FCC explained, cable operators’ VoIP-based services are within the scope of the order so long as they have three “basic characteristics”:  “a requirement for a broadband connection from the user’s location; a need for IP-compatible CPE; and a service offering that includes a suite of integrated capabilities and features. . . .”
  Staff does not -- because it cannot -- argue that Digital Phone does not possess these three basic characteristics.

Conclusion
For the reasons set forth above, Staff’s Motion should have been denied and the Order Suspending Tariff should be reconsidered and lifted.
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� See Application of Time Warner Cable Information Services (Missouri), LLC, for a Certificate of Service Authority to Provide Local and Interexchange Voice Service in Portions of the State of Missouri and to Classify Said Services as Competitive, Case No. LA-2004-0133 (Mo. P.S.C.) (filed Sept. 12, 2003).
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� See Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the Minnesota Public Utilities Commission, Memorandum Opinion and Order, 19 FCC Rcd 22404 (2004) (“Vonage Order”).


� Id. at ¶ 46.


� Id.


� Vonage Order at ¶ 32 (footnotes omitted).


� See Tariff No. 3 of Time Warner Cable Information Services (Missouri), LLC d/b/a Time Warner Cable, Tariff File No. JL-2006-0231, at Original Sheet No. 41 (Mo. P.S.C.) (filed Sept. 23, 2005).


� See Mo. Rev. Stats. § 392.200.8.


� See Mot. at ¶ 14.


� See 28 U.S.C. § 2349(b) (“The filing of the petition to review does not of itself stay or suspend the operation of the order of the agency. . . .”); Parish of Jefferson v. Cox Communications La., LLC, No. Civ. A 02-3344, 2003 WL 21634440, at *6 (E.D. La. July 3, 2003) (“The effect of the FCC’s Ruling is not diminished by the existence of an appeal.  the taking of an appeal does not stay or otherwise invalidate the FCC’s ruling.  Thus, the existence of an appeal is not a reason to reject the FCC’s Ruling.”) (citing 28 U.S.C. § 2349(b)) (internal citation omitted).
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