BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2014-0207

Current Transmission Line and an Associated Converter

)   

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

MOTION OF MISSOURI LANDOWNERS ALLIANCE TO STRIKE CERTAIN 
PRE-FILED EVIDENCE ON THE BASIS OF SECTION 536.070(11) RSMo  


COMES NOW the Missouri Landowners Alliance (Alliance) and respectfully asks the Commission to strike certain of the pre-filed testimony and Schedules in this case, as designated in paragraphs  4 through 8 below, on the ground that said evidence is inadmissible under the terms of § 536.070(11) RSMo.  In support of this Motion, the Alliance states as follows:

 
1.  The statute which forms the basis for this Motion, § 536.070(11) RSMo, provides in relevant part as follows: 
 The results of statistical examinations or studies, or of … compilations of figures … or examination of many records, or of long or complicated accounts, or of a large number of figures, or involving the ascertainment of many related facts, shall be admissible as evidence of such results, if it shall appear that such examination, study, audit, compilation of figures, or survey was made by or under the supervision of a witness, who is present at the hearing, who testifies to the accuracy of such results, and who is subject to cross-examination, and if it shall further appear by evidence adduced that the witness making or under whose supervision such examination, study, audit, compilation of figures, or survey was made was basically qualified to make it. All the circumstances relating to the making of such an examination, study, audit, compilation of figures or survey, including the nature and extent of the qualifications of the maker, may be shown to affect the weight of such evidence but such showing shall not affect its admissibility;

2.  The above statutory provision is applicable to proceedings of this Commission.  See Big River Telephone Company v. Southwestern Bell Telephone Company, WD76420, slip opinion at 13 (Mo App June 3, 2014).  Moreover, unlike the common law rule prohibiting hearsay evidence, this statutory provision does not provide for exceptions to the general rule of what is and is not admissible.

3.  The evidence discussed in paragraphs 4 through 8 below fails to meet the standards of admissibility set forth in § 536.070(11), supra, in that all of said evidence (1) constitutes  the “compilations of figures” or the “examination of many records or of long or complicated accounts”, or “of a large number of figures”, or involve “the ascertainment of many related facts”; and (2) the evidence was not compiled by a witness to this case who is available for cross-examination.

4.  Weather Map and Related Testimony.  Schedule DAB-2 to Mr. Berry’s direct testimony is a color-coded map of the United States, depicting wind speeds in different regions of the country.  As indicated on the face of Schedule DAB-2, the map was prepared by a company named AWS Truepower.  
The process whereby AWS Truepower generates its wind maps is highly complex, using a wide array of data gathered from various sources.  In a document provided in discovery to the MLA by Grain Belt
, the mapping process is summarized by AWS Truepower as follows:

The MesoMap system creates a wind resource map in several steps.  First, the MASS model simulates weather conditions over 366 days selected from a 15-year period.  The days are chosen through a stratified random sampling scheme so that each month and season is represented equally in the sample; only the year is randomized.  Each simulation generates wind and other weather variables (including temperature, pressure, moisture, turbulent kinetic energy, and heat flux) in three dimensions throughout the model domain, and the information is stored at hourly intervals.  When the runs are finished, the results are compiled into summary data files, which are then input into the WindMap program for the final mapping stage.

Mr. Berry discusses the data depicted on the map at page 15, lines 12-22, and at page 19, lines 14-17 of his direct testimony.  Based on that map he states, for example, that “western Kansas has some of the highest wind speeds in the country….”  (Direct testimony, p. 15)  In addition, similar AWS Truepower wind maps are discussed by Mr. Berry at pages 41 and 42 of his surrebuttal testimony, and depicted at Schedule DAB-13.  

Inasmuch as no one from AWS Truepower is a witness in this case, and thus cannot be cross-examined, the map and Mr. Berry’s testimony based on the map are inadmissible under the terms of § 536.070(11).
5.  Testimony and Schedules of Mr. Gary Moland.  Other than introductory material, the testimony and Schedules of Mr. Moland consist entirely of an analysis purporting “to measure the economic and environmental impacts of the Grain Belt Express transmission project….”  (Direct testimony of Mr. Moland, p. 2 lines 19-20)

Mr. Moland’s analysis rests entirely on an hourly wind profile for western Kansas which was provided to him by Mr. David Berry.  (See direct testimony of Mr. Moland, page 4, lines 20-22).  This material consists of the assumed MW output of the Kansas wind farms for each hour of each day of the year.  The data provided to Mr. Moland by Mr. Berry was provided to the Alliance by Mr. Moland in response to item 1 of the Alliance’s first set of data request to Mr. Moland.  His response, and the first page of the multi-page printout of the hourly load data, are shown at Exhibit 1 to this Motion.

Had Mr. Berry compiled the data underlying the wind profile which he provided to Mr. Moland, there would be no issue here.  However, that is not the case.  
The actual source of the wind profile relied on by Mr. Moland is described by Mr. Berry in his answers to items 49-53 of the Alliance’s first set of data requests to him.  Those items, and Mr. Berry’s responses, are set forth at Exhibit 2 hereto.

As indicated in the responses at Exhibit 2, the development of the wind profile began with Mr. Berry selecting ten wind generation sites in western Kansas.  Wind data for those sites had been developed as part of an earlier study called the Eastern Wind Integration and Transmission Study.  (Response to item 49, Exh. 2)  AWS Truepower (the same company which compiled the wind map) had prepared the individual wind energy profiles for those ten sites, using “proprietary software and weather models”.  (Responses to items 50 and 51, Exh. 2)  Grain Belt does not know the individual primarily responsible for developing the profile which Mr. Berry used.  (Response to item 50, Exh. 2)  Mr. Berry then took the information from the ten sites provided by the unknown person at AWS Truepower, aggregated the individual site profiles, and provided that data to Mr. Moland.  (Response to item 51, Exh. 2)  

In response to Alliance data request number 4.5, Mr. Berry provided the data supplied to him by AWS Truepower for one of the ten sites for which he had obtained such data.  The material consists of spread sheets with wind speed data and MW output data for discrete time periods.  For just the one tower site for which Mr. Berry provided the data, the material in question consists of over 150,000 lines of data, which would cover several thousand pages if printed out on 8 ½ x 11 inch paper.  For purposes of illustration, the first and last page of the data provided by AWS Truepower to Mr. Berry for the one tower site is attached hereto as Exhibit 3.  

As is apparent, the wind profile used by Mr. Moland in his analysis is wholly dependent on the wind data from the ten sites developed by someone at AWS Truepower.  Just as clearly, the data provided to Mr. Berry by AWS Truepower falls within one or more categories of the data compilations enumerated in § 536.070(11).  Inasmuch as no one involved in developing that data is a witness in this case, and thus is not subject to cross-examination, the use of this data clearly runs afoul of § 536.070(11).  
Although the thousands of pages of data received from AWS Truepower were not themselves offered in evidence by Grain Belt, that fact simply moves the use of that data  by Mr. Berry one step further down the chain of inadmissibility.  To conclude that the wind profile compiled by Mr. Berry from the AWS Truepower material is somehow admissible, even if data supplied by AWS Truepower is not, would clearly contravene the fundamental purpose of the statute.  In short, there is absolutely no way through cross-examination to challenge the accuracy of the material provided to Mr. Berry by AWS Truepower, and thus no way to challenge the accuracy of the wind profile compiled by Mr. Berry and provided to Mr. Moland.  

Accordingly, all of Mr. Moland’s testimony and the Schedule which rely directly on the wind profile provided by Mr. Berry are inadmissible, those being as follows:  direct testimony page 3 line 7 to page 11 line 24; and Schedule GM-2.

      6.  Testimony and Schedule of Mr. Robert M. Zavadil.  Mr. Zavadil’s testimony and Schedules consist almost entirely of his Loss of Load Expectation (LOLE) analysis, the purpose of which was to show that the addition of the proposed Grain Belt line and the Kansas wind energy would improve the reliability of the bulk power system in Missouri.  (Direct testimony, page 2 line 18 to page 3 line 6) 
One indispensible input into his analysis was the hourly wind injection into the Missouri system resulting from the addition of the Grain Belt line and the Kansas wind farms.  (See direct testimony, page 4 lines 13-20)  As with Mr. Moland’s analysis, without some proxy for the wind injection Mr. Zavadil could not have performed his analysis.     

The source of the wind profile used by Mr. Zavadil is indicated in his response to item 1 of the Alliance’s first set of data requests, which was as follows:

In your LOLE analysis, did you use the same hourly profile of the wind injection at the Kansas interconnection as Mr. Moland used in his analysis, as referenced in his direct testimony at page 4, lines 18-21?

Response:  Yes, the same profile was used.

Inasmuch as Mr. Zavadil used the same hourly wind profile as Mr. Moland used, the analysis by Mr. Zavadil is inadmissible for the same reasons set forth in paragraph 5 above with respect to Mr. Moland.  Accordingly, the following material submitted by Mr. Zavadil is inadmissible:  direct testimony page 3 line 1 to page 9 line 7; Schedule RMZ-2.  In addition, in his surrebuttal testimony at page 42 lines 15-17 Mr. Berry makes mention of and relies upon the results of Mr. Zavadil’s LOLE analysis.  If Mr. Zavadil’s analysis is inadmissible, then so too is the reference to the results of that analysis by Mr. Berry.    
7.  Testimony and Schedule of Mr. Robert Cleveland.
The analysis presented in Mr. Cleveland’s surrebuttal Schedule RC-2 is essentially the same as Mr. Moland’s, other than some rather minor corrections to Mr. Moland’s input data and the addition of a series of Adjusted Production Cost Metrics. (Direct testimony, pp. 3 and 4).  

Significantly, Mr. Cleveland used the same wind profile data for his analyses which Mr. Moland used in his:  the wind profile provided to them by Mr. Berry.
  Therefore, for the reasons stated in paragraph 5 above with respect to Mr. Moland, the results and discussion of Mr. Cleveland’s analysis are likewise inadmissible.  That material consists of his Schedule RC-2, and the following portions of his surrebuttal testimony:  page 3 line 4 – page 7 line 5; page 9 line 14 – page 10 line 4; and page 11 lines 2 – 5.

8.  Testimony and Schedule of Mr. Matt Langly.  In his surrebuttal Exhibit ML-1, Mr. Matt Langley, on behalf of Infinity Wind, includes an “Attachment BFW-2”, which is a portion of a document submitted by a Mr. Bennie Weeks in an earlier proceeding before the New Mexico Public Regulation Commission.  The document purports to consist of data compiled  on approximately 50 different projects apparently submitted to Southwest Public Service Company.  The data in question includes information such as levelized costs, MWh of energy, and MW of capacity for each project.  Mr. Langley discusses this material and draws certain inferences from it in his surrebuttal testimony at page 2 line 18 – page 3 line 17.  

The document included by Mr. Langley in his Exhibit ML-1 is precisely the type of material proscribed by Section 536.070(11), supra, and thus Mr. Langley’s Exhibit ML-1 and his testimony at page 2 line 18 – page 3 line 17 must be stricken. 
9.  The point could be made that under appropriate circumstances, administrative agencies ought to have the ability to waive or relax the evidentiary restrictions of Section 536.070(11).  The fact is, however, that the law gives them no such discretion.  Instead, the plain language of the statute is unequivocal:  if evidence does not meet the requirements of the statute, that evidence is without exception inadmissible.  And all of the evidence in question obviously falls within one or more of the categories enumerated in § 563.070(11), supra.   If one wishes to question the efficacy of this law, the place to do so is at the legislature. 

WHEREFORE, for the reasons set forth above, the Alliance respectfully asks the Commission to strike the testimony and Schedules identified and discussed in paragraphs 4 through 8 above; i.e., Mr. Berry’s direct testimony page 15 lines 12-22, page 19 lines 14-17, and Schedule DAB-2; Mr. Berry’s surrebuttal testimony at page 41 line 21 – page 42 line 9, page 42 lines 15-17, and Schedule DAB-13; Mr. Moland’s direct testimony page 3 line 7 to page 11 line 24, and Schedule GM-2; Mr. Zavadil’s direct testimony page 3 line 1 to page 9 line 7, and Schedule RMZ-2; Mr. Cleveland’s Schedule RC-2 and surrebuttal testimony page 3 line 4 – page 7 line 5; page 9 line 14 – page 10 line 4; and page 11 lines 2 – 5; Mr. Matt Langley’s Exhibit ML-1 and his surrebuttal testimony at page 2 line 18 – page 3 line 17;   
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing Motion and the attached Exhibits were served upon the parties to this case by email or U.S. Mail, postage prepaid, this 4th  day of November, 2014.     

/s/  Paul A. Agathen                 
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� Response to Data Request item 5.1.  


� Item 5 of response to MLA’s First Set of Data Requests Directed to Grain Belt witness Robert Cleveland.  
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