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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Noranda Aluminum, Inc., et al., )
Complainants, )
V. ) File No. EC-2014-0224
)
Union Electric Company, d/b/a )
Ameren Missouri, )
Respondent. )

COMES NOW Union Electric Company d/b/a Ameren Migs (“Company” or
“Ameren Missouri”), and for its Initial Post-HeagrBrief states as follows:

INTRODUCTION

Noranda Aluminum, Inc. (“Noranda”) and the othesmplainants are asking the
Commission to do something that it has never dpnevide a single customer the financial
benefits of a heavily-subsidized rate simply beeatlst customer claims its private business
needs or circumstances necessitate that it pagdarfor electric service than it costs the utility
to provide that service. And there are very gaggsons why the Commission has never taken
such action: because approval of such a proposalldwconstitute unlawful, undue
discrimination and would also violate the prohiition single-issue ratemaking.

Even assuming Noranda needs the subsidies it istigg, granting Noranda’s request
would also require the Commission to adopt an ety flawed policy of picking winners and
losers among customers of a single utility. If dagary law and policy in Missouri are to be
changed to allow rate subsidies like those reqdest¢his case, then it is the popularly-elected
General Assembly — not the Commission — that masidé who should receive such subsidies
and under what conditions they can and should beigeed. Putting aside for the moment the
fact that the General Assembly has neither madeptiey decisions nor created the legal

framework necessary to grant Noranda the relisééks, the evidence in this case demonstrates



that decisions made by Noranda and its largesebblter, Apollo Global Management, L.P.
(“Apollo”), put Noranda in its current financialtgation. Those decisions extracted hundreds of
millions of dollars of cash from Noranda and bumetit with a debt load that Noranda claims
prevents it from readily borrowing additional fundat least from conventional sources.
Appropriate management decisions in the past regadividend payments, debt financing, or
both would have substantially alleviated the ligtyighroblems Noranda claims it faces today.

APPLICABLE LAW

1. Noranda’'s Request Invites the Commission to Approvdnlawful, Undue
Discrimination.

This Commission long ago recognized (a recognitived and quoted with approval by

our Supreme Court) that the Public Service Commnskaw “and judicial decision forbids any
difference in charge which is not based upon dffiee of service and even when based upon
difference of service [the difference] must havensareasonable relation to the amount of the

difference, and cannot be so great as to produg@gstudiscrimination.” State ex rel. The
Laundry, Inc. et al. v. Pub. Serv. Comn$4, S.W.2d 37, 44-45 (Mo. 193X)ting Civic League
of St. Louis et al v. City of St. LousMo. P.S.C. 412. See also Western Union Telegraph Co.
v. Call Pub. Co.181 U.S. 92, 100 (1901yuoted with approvaby our Supreme Court ihe
Laundry, Inc.at 34 S.W.2d at 45 (The principle of equality tballs for all to have equal service

and charges does not forbid different charges fierdnt service, but it “does forbid any

difference in charge which is not based upon diffee of service.”5.

! The Supreme Court quoted extensively from the Cimsion’s decision, which the Court noted was awtidsy
“Commissioner Eugene McQuillin, an eminent Missdaviyer and distinguished text writerThe Laundry, Inc.,
34 S.W.2d at 44.

2 Commissioner Hall asked a question about casénahis area (Tr. p. 81, |. 10-13), with Staff csehindicating
that he was not aware of any (Tr. p. 83, I. 5-lf).fact, as evidenced by these cases, includindCthmission’s
own decision infhe Civic Leagugthere is indeed case law on point in this area.
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The factors that Noranda claims justify a large ssyp from other customers have
nothing to do with differencemm the service Ameren Missouri providesNoranda versus the
service provided to those other customers. Tactmdrary, the factors relied upon by Noranda
are solely based on Noranda’s claims about thecpéat characteristics of Noranda’s private
business -e.g, the aluminum prices it can receive for its prdduds relative cost position in
producing its products vis-a-vis competitors, howcin cash and liquidity it has, and what
capital investment it needs or may need to makeoneNof those factors has any bearing
whatsoever on how Ameren Missouri serves Noranda @rhat cost. None of those factors is
“based upon difference of service” of any kind. fact, the approximately 28 percent reduction
in rates Noranda proposes would put it approxinga®€l percent below what it cost Ameren
Missouri to serve Noranda about two years ago, appmtoximately 26 percent below what it
costs to serve Noranda néwConsequently, Noranda’s request cannot be apgrasea matter
of law.

As noted above, this Commission has recognizeditticannot approve what Noranda is
asking it to approve, as evidenced by its findifiguodue discrimination in th€ivic League
case. In that case, the City of St. Louis (wh@tes were subject to Commission jurisdiction at
the time) sought to give “manufacturers” a speraé to encourage them to locate in the City.
The Laundry, InG.34 S.W.2d at 44. In other words, the City wamng to give advantageous
rates to certain businesses that had particulalactaistics unrelated to how the utility would
serve them in order to promote economic developrirethe City. This was unlawful, but is
precisely what Noranda asks this Commission to ele.h Just like the manufacturersGivic
League Noranda wants an advantageous, subsidized rsiifigd solely by its own business

characteristics, which have nothing to do with hmweren Missouri serves Noranda (or at what

3 Ex. 100, p. 6, |. 12-20 (Davis Rebuttal).



cost). Instead, in addition to its claim that asdized rate is necessary for it to stay in busines
Noranda supports its claims by citing the jobsilt keep or create, the taxes it will pay, and the
economic activity it creates and maintains. Prangothese economic benefits may indeed be
laudable — just as they may have been laudabléhéoCity of St. Louis irCivic League- but
this Commission has not been empowered to santt®mundue discrimination that would be
required to promote these economic benefits throagating a subsidized power rate for
Noranda.

Simply stated, this Commission lacks the statutsthority to do what Noranda asks.
Could the General Assembly confer such authoritytten Commission? The answer is likely
“yes.” But has it done so? This Commission logg aecognized irCivic Leaguethat the
answer is “no.”

Ameren Missouri is not alone in its contention thahat is being asked of the
Commission here is unlawful. On September 12, 2ah2 Missouri Industrial Energy
Consumers (“MIEC"), represented by the same lawydrs represent Noranda in this case, filed
Comments in the Commission’s then-pendiigrking Case to Consider the Establishment of a
Low-Income Customer Class or Other Means to Helfgévialectric Utility Services Affordable
(File No. EW-2013-0045). In those Comments, MIE@ing precisely the authority we cite
above, stated as follows:

The Missouri Supreme Court long ago concludeddifédrences in rates must be

based upon differences in service. State ex Rel. The Laundry, Inc. and

Overland Laundry Company v. Public Service Comimiss34 S.W.2d 37 (Mo.

1931), the Supreme Court addressed the appromti@telard under what is now

subsections 393.130.2 and 3. There, a large cocmhésundry operation that

used over 500,000 gallons of water a month soumlitet included under a rate

class for manufacturers who consumed over 500,800 of water each month.

The evidence showed that the manufacturers’ rats Wwelow the water

company’s cost of service and that the water compaiopted the special rate for
the purpose of luring manufacturers to the watengany’s service territory in



order to serve the manufacturer's employees thatidvpresumably locate there

as well. The court cited section 393.130’s predsoe statute, and a Public

Service Commission decision, in concluding that direcrimination against the

laundry company compared to other large users démand employers was

illegal because it was not “bottomed upon any digarity or difference in

service or operative conditions[.Jd. at 45?

There could be circumstances where a departure $toict cost-of-service ratemaking
does not present a case of clear undue discrimmdgig, where various class cost of service
studies produce a range of cost results, as waakygical in a general rate case), but this is not
that case. And no party to the current case is evguing that Noranda’s request has any basis
whatsoever in any difference in the nature or attareof the service Ameren Missouri provides
Noranda.

Based upon the foregoing, the Commission’s inquirhis case should end here, and the

relief sought should be denied.

2. Noranda’s Request Invites the Commission to Engame Unlawful Single-Issue
Ratemaking.

Not only would granting the relief sought by Norantbnstitute undue discrimination, it
would also be unlawful because it would result irage change for Noranda, as well as all of
Ameren Missouri’s other 1.2 million customers, with consideration of all relevant factors, as
required by Missouri law. The Missouri Supreme @tas made clear that before rates can be
changed the Commission must considkerelevant factors.State ex rel. Missouri Water Co. v.
Pub. Serv. Comm’'n308 S.W.2d 704 (Mo. 1957) (“[T]he phrase “amon@eontthings” [in
Section 393.270.4] clearly denotes that ‘propeemeination’ of such charges is to be based

uponall relevant factors” (emphasis added)).

* Comments of the Missouri Industrial Energy Constsat pp. 4-5. Noranda, itself, has been an adiieC
member since at least 2009, when it intervenedrasraber of MIEC in Ameren Missouri’s 2009 rate ¢dSk No.
ER-2010-0036. In fact, Noranda participated as paMIEC in Ameren Missouri’s last rate case (FNe. ER-
2012-0166), at the time MIEC filed the Commentsatiabove.



Others have argued that the requirement that EVaeat factors be considered can be
ignored or doesn’t apply in this case because uNdeanda’s proposal it is onhatesthat will
change. They say that there is no single-issue ratemaissge because under Noranda’s
proposal the targeevenue requirementsed to set those changed rates will remain time ses
it was when the Company’s rates were last changé&de No. ER-2012-0166.

The problem with those arguments, however, is ey are completely unsupported by
the statutory language of the Public Service ComimisLaw (“PSC Law”), as interpreted by
the courts. Utility customers do not pay a revereguirement. Instead, they pay rates. The
utility’s revenue requirement is a target of tattle revenues that, if the assumptions underlying
the revenue requirement turn out to be perfectractce, will produce precisely the targeted
revenues — not a dollar more or less. The targeteenues are then divided by the assumed,
normalized billing units for each rate class, framich rates for each class are then derived. We
all know that the actual sales to each rate clabsevtainly not match the assumed ones, just as
a utility’s actual expenses, investment, depremmtand taxes will not match the assumed levels
of those costs. But, nonetheless, after the nsatlone, each rate class has a rate that applies to
it, and that rate is what each customer will begbd.

The statute that is the basis for the “all relevfantors” requirement (Section 393.270.4)
requires that all relevant factors be consideret@termining theprice to be charged . . .” for
the utility service at issue (emphasis added).t phae is the rate, and under Noranda’s proposal
every one of Ameren Missouri’'s rates will changderanda’s rate as well as the rates for all of
the Company’s other customers who must compensaterén Missouri for the subsidies

provided to the New Madrid smelter.

® Complainants’ Suggestions in Opposition to Amerdasburi’s Motion to Dismiss Complainp. 7| ; Staff's
Response and Suggestions in Opposition to Ameigsoiti’'s Motion to Dismiss. 7.
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POLICY CONSIDERATIONS

1. Adopting Noranda’'s Proposal Significantly Deviatesrom Well-Established
Principles of Ratemaking and Would Constitute Badltic and Regulatory Policy

Not only would granting Noranda'’s requested rdbefunlawful, but doing so also would
mark a complete departure from the Commission’gdtending policy of setting rates based on
the costs a utility incurs to provide service taleaf its rate classes. Putting aside for the
moment the legal impediments to Noranda’s propaaadndoning the principle of cost-based
rates for all of Ameren Missouri’s customers wotdghresent bad regulatory policy that cannot
be justified based on the evidence in this case.

Traditional cost of service ratemaking determireges based on the costs a utility incurs
to serve each of its customer classes, which irechath fixed costs (costs that do not vary with
the amount of electricity generated or sold) andiabde costs (costs that vary with the amount of
electricity generated or sold). As described in ibleuttal testimony of the Company’s witness
Terry Jarretf cost of service-based ratemaking is a two-steggs® First, the Commission
determines the utility’s revenue requirement. Sdcamtes are set that allow the utility a
reasonable opportunity to fully recover that revemequirement. This second step, often
referred to as “rate design,” requires the Commisdd equitably allocate the utility’s total
revenue requirement (which itself is based on observice) among its various rate classes. To
accomplish this, the Commission uses an analytmall called a class cost of service study
(“CCOSS"), which determines the costs the utilitgurs to serve each of its rate classes.

In Ameren Missouri’s last general rate case, them@assion adopted a rate design for all
rate classes — including the Large Transmissioni&erlass, whose only member is the New

Madrid smelter — based on a non-unanimous stigulamong several parties. The signatories of

® Ex. 103 (Jarrett Rebuttal).
"|d. pp. 4-5.



the stipulation included MIEC, which included Nodanamong its membefsEven though the
rate design the Commission approved was agreed tioebparties to the stipulation, the rates set
for the smelter were fully consistent with the CCG33Submitted in the case. This is clear from
the uncontested rebuttal testimony of Ameren Mig&®witness William Davis, who stated that
the rate design stipulation resulted in ratesliergmelter that were less than two percent greater
than the cost of service confirmed by the Compamyism CCOSS and approximately three
percent greater than the cost of service confirtneMIEC’s CCOSS.

As described in the rebuttal testimonies of both Bérrett and Mr. Davis, the primary
benefit of cost of service-based rates is that #msure rates are set to recover each rate class’
fair share of the utility’s overall revenue requirent. A leading treatise on utility ratemaking,
Principles of Public Utility Rateswritten by Professor James Bonbright and othdescribes
cost-based rates as “the golden rule of socialllin@ ratemaking?® But beyond fairly
allocating costs among a utility’s rate classes, 3wrett further testified that cost-based rates
also satisfy other characteristics of an optimé @esign that Professor Bonbright believes are
important. Those other characteristics include sgbility, public acceptance of rates, simplicity
of understanding a utility’s rates, and promotingstc efficiency’® And while the other
characteristics are important, Mr. Jarrett empleakthat cost causation is the bedrock on which
the ratemaking process is baséd.

Noranda’s request for a rate subsidy is contraryaltoof these generally accepted

principles of utility ratemaking. Noranda wantsasito be set for its smelter, as well as for all of

8 Ex. 100, p. 4 (Davis Rebuttal). Under cross-exatiim, Mr. Brubaker admitted that Noranda supportteei
Stipulation and Agreement in Ameren Missouri’s lgeberal rate case. Tr. p. 753, I. 10-16.

°1d. pp. 5-6.

094, p. 17.

2Ty, pp. 1001, I. 20 to 1002, I. 21.

27r, p. 1002, I. 16-21.
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Ameren Missouri’s other customers, on a basis lbears no relation to the costs the Company
incurs to provide service. Instead, Noranda proptseset rates based solely on the basis of what
Noranda claims it can afford to pay, with any rexeishortfall resulting from such rates to be
made up by Ameren Missouri’'s other customers. Theemce of this unfair and unduly
discriminatory proposal is that all of the Compangther customers must pay more than their
fair share of Ameren Missouri’s costs so that Ndeanan pay less — significantly less — than its
share. As discussed further below, this is, iectffa tax on Ameren Missouri’'s other customers,
with the proceeds of the tax being given to NosanRatemaking has never been intended to act
as a taxing device where winners and losers argechio the ratemaking process. Whether a tax
is to be imposed in order to provide Noranda grefmancial support for its operations is a
matter for the elected members of the General ABsemNot only is it unfair to ask Ameren
Missouri’s other customers to subsidize Norandaugh what amounts to a tax on their electric
bills, but it also is unfair to provide such spécaes to Noranda when it is obvious that each of
Ameren Missouri’s other 1.2 million customers algould benefit financially if their rates for
electricity were immediately reduced and cappeN@snda proposes.

The rebuttal testimony of J. Scott Contogn behalf of Continental Cement Company,
LLC, clearly illustrates this point. According torMConroy, reducing that company’s electric
costs — which total more than $6 million annuallweuld improve both its competitive position
in its industry and its profitability. But insteauf lowering Continental’s costs to improve its
business prospects and bottom line, Noranda ask€dmmission to raise Continental’s rates —
along with the rates of all of Ameren Missouri’'shet customers — so that Noranda, alone,

benefits. Continental does not think it should bredéd to pay more so the smelter can pay less,

13 Ex. 500 (Conroy Rebuttal).
11



and it is reasonable to believe that the overwhajmajority of the Company’s other customers
feel the same way.

In addition, it is unfair to require Ameren Missosicustomers to bear the entire burden
of subsidizing the New Madrid smelter, if a subsifhroperly approved by the General
Assembly) is appropriate at all. Mr. Davis testifithat approximately 47 percent of the
households in Missouri’'s Bootheel region — the amdwere the smelter is located and whose
residents most directly benefit from its continuederation — are not Ameren Missouri
customers and will not pay one penny more in raiggovide Noranda the subsidies it seeks in
this casé? Instead, the entire burden of the proposed rasidies will be borne by Ameren
Missouri’'s customers other than the smelter, apprately 97 percent of whom do not live in
the Bootheel are& Mr. Davis further testified that the majority dfet Company’s customers are
in the St. Louis metropolitan area, more than adheh fifty miles from the smelter. Beyond the
St. Louis area, Ameren Missouri’s service area reddenorthwest past the City of Excelsior
Springs®® Any benefits these customers derive from the Neadiil smelter would be both
remote and indirect, yet under Noranda’s propdssy will be forced to subsidize the smelter’s
operations while almost half the households in Bo®theel region will provide no subsidy
whatsoever.

2. Providing Economic Assistance to Noranda Is the Wmoce of the General
Assembly Not the Commission.

As noted earlier, the Commission lacks the leg#i@nity necessary to grant Noranda the
rate subsidies it seeks in this case, and unledsuatil the elected members of the General

Assembly pass legislation that gives the Commissienability to set electric rates based on a

“Ex. 100, p. 10, I. 13 to p. 11, I. 3.
®1d., p. 9, . 19-23.
'%1d.; Schedule WRD-2.
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customer’s individual economic or financial circuarxes, the rate subsidy Noranda seeks
cannot be granted even if the Commission belieueh action is warranted by the evidence in
this case.

But beyond these legal considerations, the issaieed by Noranda’s complaint are not
guestions opublic utility regulation instead, they are questionspafblic and legislative policy
Only the General Assembly can consider and resblrdroad public policy questions raised by
Noranda’'s request, including (1) whether public gup for Noranda is necessary and
appropriate, and (2) whether the burden of subsigizNoranda should be borne by the
customers of a single utility or should, insteag blorne by all Missourians.

In his direct testimony, Noranda’s withess Henryr&adiscussed action taken by utility
regulators in West Virginia and Ohio to supportnailoium smelters operating in those states.
What Mr. Fayne failed to mention, however, was thdioth those states the state legislature had
to pass legislation authorizing special utilityesfor the smelters before the West Virginia and
Ohio commissions could act to approve such rates.

Consider the example of West Virginia. When facathvarguments that special rates
were necessary to support a failing aluminum smettee West Virginia Legislature passed
legislation that enabled the West Virginia Comnuasto consider and adopt special rates to
address the energy needs of an aluminum smelteatopgin that staté’ Although the enabling
statutes did not relate specifically to aluminumeliers — instead, they authorized the West
Virginia Commission to approve special rates foy &mnergy intensive industrial consumers of
electric power” — they not only authorized specaés for such customers but also provided that

a portion of revenues collected from the stateal severance tax be applied to partially fund

"Ex. 133, pp. 5-8.
13



those special rates. That meant that at leastgbatte burden of such special rates would be
borne by citizens of the state as a whole andusitthe other customers of the utility at isStie.

Action by the Ohio Legislature also was required etoable the utility regulatory
commission in that state to adopt special ratesufioaluminum smelter. As was the case in West
Virginia, the enabling legislation was not spedaifig limited to aluminum smelters. Instead, the
Ohio Legislature passed legislation that authortbedOhio Commission to approve special rate
arrangements between a public utility and any “raetite customer,” defined as a customer who
consumes more than 700,000 kilowatt hours (“kWFe) pear. The legislation also authorized
the Ohio Commission to “include . . . recovery ef/&énue foregone as a result of any such
program . . ..»*

Other states also have recognized that it is tite $tgislature that should determine if its
state utility commission should have the powerrengspecial rate reliefSee, e.g.Conn. Gen.
Stat. § 16-19hh(c), which was an amendment taCtrenecticut public utility control laff that
authorized the public utility commission to gramt exemption from certain charges for an
“existing manufacturing plant located in a distezssunicipality.”

But aside and apart from the fact that Missourien@&al Assemblynust act before the
Commission can grant Noranda'’s request for a speti® questions related to whether Noranda
needs or deserves public support to continue dpgratre the types of issues the General
Assemblyshould decide. If, as Noranda argues, closing the smelikmegatively affect the
economy statewide, then a statewide remedy shaufddhioned. And the General Assembly is
the only governmental entity that can provide fefigt is not specifically limited to Ameren

Missouri's customers.

BW. Va. Code § 24-2-1j and 11-13CC-1 et seq., agtbMarch 12, 2012.
19 Ohio Rev. Code § 4905.31(E), effective July 31020
% Connecticut's corollary to Missouri’s Public SexeiCommission Law.

14



Noranda’s witness Dr. Joseph Haslag testified deggrhis estimates of the negative
consequences closing the smelter will have on Mis'soeconomy, both immediately as well as
ten and twenty-five years into the future. For eglan Dr. Haslag estimates that if the New
Madrid smelter ceases operations, over the nexttjwufere years Missouri’'s Gross Domestic
Product (“GDP”) and state and local tax revenuds decline by almost $9 billion and $339
million respectively’! He further estimates that employee layoffs relateé smelter closing
would deplete the state unemployment insurance foypcbetween $2.7 million and $10.3
million.*

There is considerable reason to be skeptical abeutccuracy of Dr. Haslag's estimates
of the effects a smelter closure would have ondta¢e’s GDP and state tax revenues. For
example, in order to accept Dr. Haslag's estimiie,Commission would have to believe that
since he used the same econometric model and gawally identical testimony in File No. ER-
2010-0036, the potential negative effects of a wnetlosing on state GDP and taxes have
increased threefold in just four yedfsSuch an unlikely result is rendered even moreeitible
when one considers that during that four-year petie annual GDP growth rateeclinedby
approximately 20 percent, from 1.23 percent to J8&enf* Dr. Haslag's estimates become
even more suspect when one takes into accountthdhfat the data he input into his model —
the data that produced the grossly diverse praojestof the negative effects a smelter closure
would have on the state’s economy — were givenrtoverbally by Noranda, were not supported
by any written documentation whatsoever, and wetdnmdependently verified by Dr. Hasl4y.

As Dr. Haslag admitted during cross-examinatiorny gon’'t have to be a mathematics major to

ZLEx. 10HC, p. 10; p. 4, |. 11-22 (Haslag Direct).
21d. p. 5, . 12-22.

% Tr, pp. 575-576.

2 Tr, pp. 582-583.

% Tr. pp. 587-89.
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understand that the larger the number you inpat iné model the larger will be the economic
impact estimates the model produ&Noranda’s primary argument in support of the pssd
rate subsidy concerns the negative effects clogiegNew Madrid smelter will have on the
state’s economy, in general, and the SoutheastoMiissegion, in particular, so clearly Noranda
had an incentive to “game” Dr. Haslag’s model todurce results that supported that argument
as spectacularly as possible.

It also is clear that Dr. Haslag failed to considirof the economic effects of a smelter
closing. In his rebuttal testimony, Mr. Davis notédt:

requiring Ameren Missouri customers to spend momney on utility bills to

subsidize Noranda’s operations will reduce the lleek economic activity

associated with how those customers otherwise waeplend those monies.

Considering the minimum end of the range of potémtdsts of the proposed rate

shift, Ameren Missouri’s customers will be spend{aga minimum and ignoring

avoided FAC charges) $331 million less over 10 year other items (e.g. eating

out, shopping, buying energy efficient light bulbs;.) because those monies now

go toward paying higher electric bills. In shoftthe rate subsidy is approved,

one result would be to reduce Ameren Missouri'st@ugrs’ consumption of a

wide range of goods and services because those fuodld be diverted through

rates to keep Noranda’s smelter operafing.
And although his surrebuttal testimony seemed ke tasue with Mr. Davis’s argument, under
cross-examination by Commissioner Hall Dr. Hasldghégted that under Noranda’s proposal
“total expenditures on electricity [by Ameren Missis other customers] would probably still
increase, meaning they’d have less to spend om gtuels and service$>

But regardless of how much a smelter closure \ifillch state GDP, state and local taxes,
and the state unemployment fund, there is no dgnyiat most of those effects impact the state

as a whole and none is limited to Ameren Missoweésvice area alone. Consequently, if the

state as a whole will benefit if the New Madrid $t@econtinues to operate, and Noranda needs

% Tr, p. 581, 1. 17-23
2TEx. 100, p. 12,1. 23 —p. 13, 1. 9.
B Tr, P. 601, I. 10-13.
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and deserves some sort of public subsidy or suppanable it to keep the smelter open, then it
is the General Assembly that must make that detetioin, because only the General Assembly
has the authority to fashion a remedy that sprélaelurden of supporting Noranda’s smelter
over all the potential beneficiaries. And if ther@eal Assembly determines the smelter deserves
public support, that support should come from ladl public, not just from Ameren Missouri’s
other customers.

Another reason the Commission should decline Na'an@quest for special rate relief is
that neither the Commission nor its Staff has tRkpedise or authority necessary to fully
evaluate any individual customer’s claims thatc¢bhstomer requires a special, subsidized rate in
order to remain financially viable. The Commiss®®xpertise is in the areas of public utility
regulatory law and policy and the operations ofljgubtilities subject to its jurisdiction. That
expertise does not extend to other industrieseimecal, or, more specifically, to the finances and
operations of Ameren Missouri’s individual customerhe experience in this case illustrates
that fact, as the Commission has been called uposvéluate issues such as the worldwide
market for aluminum, to determine whether pricesafaminum will increase in the future and if
so by how much, and to evaluate whether past @esisoif Noranda’s management to take on
significant debt necessary to pay dividends to edf@ders (including especially generous
dividends to Apollo) was prudent in light of Nora'sl capital needs.

If the Commission crosses this extremely signific@gulatory Rubicon, the difficulties
it has faced in this case will be greatly magnifiadhe future when Ameren Missouri’ other
customers — either business or residential — iabljtseize upon a ruling in favor of Noranda as
grounds to request their own special utility rat&ach such request would require the

Commission to conduct the same type of investigatiat it has been required to conduct for
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Noranda, even though it lacks the experience, ¢isperor resources to do so. The potential
administrative burdens this could impose would h®oreous, and would divert the
Commission’s already limited resources away fromrdgulatory objectives and responsibilities
conferred on it by the PSC Law.

In addition, the Commission’s authority under tf&CPLaw is limited to that necessary to
compelpublic utilitiesto produce information necessary to enable ther@ission to perform its
regulatory duties, including allowing the Staff ¢onduct audits and investigations of utilities’
operations, and allowing the Commission to enfatseorders in Missouri’s courts. Those
statutes confer no similar authority with regard\toranda or to any of the Company’s other
customers who may be induced to seek special irates future.

Ameren Missouri’'s concerns regarding the limitstbé Commission’s expertise and
authority extend beyond Noranda, and also beyoadatts and issues presented in this case. As
stated in the testimonies of both Mr. Jarrett and Davis, if Noranda’s request for special rates
is granted the door will be open for any of AmeMissouri’'s other customers to also request
special rates based on each individual custompesific financial circumstances. The testimony
of Continental Cement’s witness in this case alyagadludes such a request; if the Commission
grants Noranda’s request for a rate reduction @ental Cement already has stated that it wants
a rate reduction to®. This both validates and confirms concerns expresseMessrs. Jarrett
and Davis. Because of the administrative nightnsaigh a scenario would represent, as well as
because of limits on the Commission’s expertise auttiority described above, the Commission
will be as ill-equipped to evaluate and decide ¢hieguests as it is to decide Noranda’s request
in this case. The questions the Commission woutd ach time a customer seeks special rate

treatment are not the types of questions the Comiomsvas created, or given the resources or

2 Ex. 500, p. 5.
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authority or the resources, to consider. But lingtthe Commission’s authority was by design,
because the General Assembly created the Commiisi@nspecific purpose: to regulate public
utilities. The General Assembly never contempldtest the Commission would — or could —
extend its jurisdiction to consider the kinds ofegtions raised by Noranda’s complaint or to
grant the relief Noranda seeks. The same is trualf@f the requests from other customers for
special rate arrangements that can be expectedidavfif the Commission reduces rates for the
New Madrid smelter as Noranda has requested.

THE RECORD DOES NOT SUPPORT NORANDA'S REQUEST

Even if the relief sought by Noranda was lawfutl @id not reflect bad regulatory policy
in general, the evidence in this case shows thaamdta does not need, or deserve, what would
amount to a capital infusion from Ameren Missouatber 1.2 million customers in the form of
a rate subsidy totaling approximately $50 millier gear™®

1. Noranda’'s Own Modeling and Documentation Demonsteat That at Current and

Expected Aluminum Prices Noranda Has Sufficient Liglity, as Noranda Itself
Defines It.

When Noranda filed this Complaint, it rested itsean one central contention: that
based on an assumed set of condiffbh&randa would fall below the liquidity level it it
needs to be a competitive smelter and to sustagmatipns at New Madrid as of the end of
# % 32 \which, in turn, would make the smelter “subjectctosure” by **  **_ 33 Since

filing the Complaint, Noranda has attempted to pameven more dire picture, claiming for the

first time at hearing that as of Friday, June 18, liquidity had been reduced by more than

% The nearly $50 million per year subsidy would grasrate increases occur that exceed the two piecagn
Noranda says it must have, and also if fuel adjastrolause charges grow as fuel costs increase.

3! Forecasted aluminum prices and capital expendityrleis other assumed financial parameters likessallumes,
etc.

32 Exhibit A to Ex. 1HC (Smith Direct).

% Ex. 1HC, p. 6, |. 8-9. Noranda’s liquidity-reldtéestimony was provided by its President and CH®,Kip
Smith, who testified that Noranda would be compegtiind that the smelter’s operations would beasnstl as long
as it maintained liquidity of ** ** or me. Tr.p. 195, |. 6-23.
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approximately ** ** yersus the liquigti level that existed at the end of the first
quarter’* The implication of Noranda’s testimony about tiisw development” is that the date
the smelter would become “subject to closure” isyimg closer, and that a possible closure has
become more imminent. But do the facts — fairlg abjectively reviewed — support Noranda’s
sounding of the alarm? As we outline below, theyndt. Consequently, the entire basis for
Noranda’s Complaint has not been proven, andhfatrreason alone, the Complaint must fail.

a. Noranda Has Not Proved That It Will Have Insufficig Liquidity Because It Has Not

Presented a Credible Case That It Must and Will Mal$100 Million Per Year of
Capital Investments

It is Noranda’s burden to prove the contentions enadthe Complaint.See, e.g., AG
Processing et al. v. Pub. Serv. Comm385 S.W.3d 511, 516 (Mo. App. W.D.2012) (It is
reversible error to relieve the complainant in anptaint case before the Commission of the
burden of proving its claim). If the evidence ixlear, if proof of Noranda’s contentions cannot
be determined, then even if what Noranda claomsld be true the Complaint must fail. This
means that it is Noranda that must convince the r@ission (backed by substantial and
competent evidence of record) of several things tim® least of which is that without a massive
capital infusion from Ameren Missouri’s other custers the smelter will, in fact, permanently
shut down. And to make that showing Noranda haprtwe that it will, and must, invest
approximately $100 million of what Noranda itsedflls “unidentified growth capital” between
2015 and 2018. But, as we discuss below, if the i@@sion finds that Noranda will not or must
not invest that $100 million of “unidentified growtapital,” the evidence shows that Noranda

has enough liquidity to be competitive and sustgerations even if the low aluminum price

% Tr. p. 188, I. 16-17. Mr. Smith testified thatstiput Noranda’s liquidity as of June 13 at about *  .**
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assumptions included in Mr. Smith’s direct testimanodel are accurate and are, in fact, the
best Noranda can dd.

Except for Mr. Smith’s statement that “for purpos#sthis proceeding” Noranda has
assumed that it will do sB,there is not a shred of evidence in this case shaports the
conclusion that Noranda must invest — and in faidit invest — $100 million of unidentified
growth capital ($25 million annually from 2015 t61B.) Why is the level of capital investment
important? Because, as alluded to above, Norarm@'smodeling shows that if it does not (or
does not need to) invest $100 million of unideatifigrowth capital over the period 2015 to
2018, Noranda never falls below the minimum levieliquidity that, by its own admission, is
sufficient for it to sustain operations, even if rdlioda’s considerably conservative aluminum
price forecasts prove to be accurate. And if Ndeanan realize better prices for its products
than were assumed in its direct testimony modeffog example if the CRU aluminum price
forecasts turn out to be more accurately refleetfthiure than do the prices used in Noranda’s
direct testimony modeling), Noranda’s liquidity pice becomes significantly better than that
depicted in Mr. Smith’s direct testimony. In factsing the CRU price forecast Noranda’'s
liquidity would stand at about 2.6 times above lgnel Mr. Smith says is needed at the end of

2018 (** ** yersus the required ** xx) 37

%It also would have to convince the Commission Matanda deserves a customer bail-out, even if idtzravould
have insufficient liquidity and would shut down temelter. And to reach such a conclusion the Cosiorismust
put aside the legal bars on granting Noranda retiefl, as we discussed earlier.

% Ex. 3, p. 11, |. 3-5 (Smith Surrebuttal). Cerbiklr. Smith made a number of statements duringetvidentiary
hearing that one can fairly read as bitentionthat Noranda would invest $100 million per yeaut he never
actually said that Noranda commits to make thogestments. We address the general commitments oratie
second day of evidentiary hearings after Mr. Smettook the witness stand, below.

37Ex. 102HC, p. 15, Table 4, column 4 (Mudge Refjuttsloranda’s direct testimony modeling, and tExhibit A
to Mr. Smith’s direct testimony, actually understdforanda’s liquidity in any event because Noramdabdel
improperly fails to capture the positive impactaash flows of tax depreciation that the capitabstments should
be generating. Tr. p. 889, I. 25 to p. 890, I. Mreover, the $100 million annual level of foreemktcapital
expenditures from 2015 to 2018 appears to be dibyeplugging in sums approximating $25 million perar of
“unidentified growth capital,” which causes the itapexpenditure forecast to total precisely $10illiom each
year. Ex. 102HC, pp. 24-25 (Table 7 on page 2d,iaparticular, lines 6 to 14 on p. 25).
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As we discuss further below, why shouldn’'t the Cassion rest its evaluation of
Noranda'’s claims on the CRU price forecast inst#atie price assumptions used in Mr. Smith’s
model? After all, Mr. Smith himself acknowledgésitt CRU is a reliable provider of industry
data® and that they are “thoughtful” and “well regardiedthe industry®® Indeed, as we
discuss below, Mr. Smith used CRU data him&e#fo did Noranda witness Henry Faynend
so did Noranda when it modeled its finances forditreating agency Moody's, Inc.
(“Moody’s”).** In fact, Mr. Smith staunchly argues the aluminprites he uséd are not a
forecast of prices at alf. But Ameren Missouri did not create the foregdiagts from thin air.
To the contrary, all of these facts come from Ndedsown documents and financial models.

Consider, for example, the information Noranda mtest to Moody’s, which was
referenced above. Just 13 days before Norand@mieskthis Commission with Mr. Smith’s
direct testimony describing his modeling resultd assumptions (which painted a poor liquidity
picture), Noranda completed modeling and made septation based thereon to Mood{’she
presentation reflected a forecast of Noranda’'snftred performance very much like the one
Noranda presented to this Commission in Mr. Smitestimony, and over exactly the same
period — 2014 to 2018. But until Ameren Missoulitngss Robert Mudge filed his rebuttal
testimony on May 9, the Commission had no way tovkithat this contemporaneous modeling
of Noranda’s finances (including its forecastedidity) had been done.

The Moody’'s presentation and the modeling from MNdea underlying it revealed a

number of important facts. First, Noranda’s présegon to Moody’s portrayed a far better

3 Tr. p. 230, 1. 8 — 16.

9 Tr. p. 274, 1. 21 to p. 275, . 3.

“0 Exhibit A to Ex. 1HC (identifying use of the “Cemt CRU estimate”).

*LEx. THC, p. 4 (Fayne Direct).

“2Ex. 102HC, Sch. RSM-1 (Moody’s Presentation).

“3 Mr. Smith used London Metal Exchange (“LME”) fomlgprices as of January 22, 2014. Exhibit A to BAC.
“Ex.3HC, p. 7,1.22to p. 8, . 2.

> Ex. 102HC, p. 13, |. 8-10 and following pages d&sing the Moody’s modeling; Sch. RSM-1.
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financial and liquidity picture than the one Noranshared with the Commissidh. And the
financial and liquidity picture presented to Moaslyould not have supported this Complaint.
Second, as we discuss below, we know that if wiatihda told Moody'’s is true, Noranda has
plenty of liquidity on its own without obtaining mearly $50 million per year capital infusion
through a rate subsidy paid by Ameren Missouri’seotcustomers’ We also know that
Noranda either was forthright with the Commissiamd therefore provided Moody’'s with
useless (arguably false) information, or that Ndeamprovided Moody's with the facts and
therefore was not forthright with the Commissioacéuse the two inconsistent forecasts — which
only vary based on differences in two key assumgti@luminum prices and investment of the
“unidentified growth capital”) — cannot both bedruWe discuss that issue further below.

Before getting into the details of the glaring insstencies between the picture Noranda
paints for the Commission and the one presentddotody’s at essentially the same time, a few
key facts that bear on the differences in the modedhould be kept in mind.

Noranda’s testimony claims it must and will invé#00 million in capital each year
through 2018, which includes an average of $25anilper year of “unidentified growth capital”
for 2015 to 2018. But the evidence in this cadal#ishes that historically Noranda’s annual
capital investments have been much less than $1l06mper year. Those historical investment
amounts are summarized below:

Actual Noranda Capital Expenditures — 2010 - 201%8

e 2010 - $61.3 million
e 2011 - $64.6 million

e 2012 - $87.9 million

5 Ex. 102HC, p. 14, Table 3.
" With liquidity never below ** ** and eveabove ** ** during the five year petistudied.
BTr. pp. 247 — 249.

23



« 2013 -$72.7 million
e Four-year average: $71.6 million
« Three-year average: $75 millitn
In addition, we also know that, except for the modl, all of the projects in which
Noranda claims it would and must invest growth piemain completely “unidentified,” just
as Noranda labeled them in Mr. Smith’s direct testiy modef® Ameren Missouri tried to find
out what these growth projects consisted of, askinganda a very specific data reqdéstell
before Mr. Mudge’s rebuttal testimony was filedn response to that data request, Noranda
produced only a list of calendar year 2014 projedison further inquiry from the Company,
Noranda represented that there was no list bey6id>2 Only after Mr. Mudge filed rebuttal
testimony pointing out that Noranda had not justifthe $25 million per year of unidentified
growth capital spending — and that without it Natarhad no liquidity crisis — did Noranda
cobble together a list of specific capital projetctsnclude in Mr. Smith’s surrebuttal testimony,
a list that purports to show a “hopper” of projetttat Noranda claims were “backlogged. But
to this day Noranda still hasn't identified whiclogects in that hopper would comprise the
“growth capital” it claims it will and must invesn addition, Noranda made no commitment that
it will actually invest $100 million per year if Aemen Missouri’s other customers provide a $50
million per year capital infusion.
There are also other facts that bear on thiscatiitapital investment issue. Although

there is no direct evidence on this point, it ias@nable to conclude that a backlog of projects

“9 For the most recent 12 months ending with a rémprtalendar quarter (March 31, 2014), Noranda drdy
invested at an annual rate of $65 million. Tr247, I. 21 to p. 248, 1. 2.

0 Ex. 114HC (Response to Data Request (“DR”) 3.&8ecting a list of 2014 capital projects, anddettegarding
the same from Ms. Vuylsteke).

*LEx. 114HC

21d. (Ms. Vuylsteke’s letter)

3 Tr. p. 284, . 6. This list is Exhibit B to MrnSth’s surrebuttal testimony (Ex. 3HC). It did reotist before May
27 of this year. Tr. p. 284, |. 19-25.
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that total approximately ** ** at@mpany that, on average, has only spent about
$71-$75 million per year on capital expendituresulsin’t arise overnight. It also is reasonable
to conclude that there are plenty of non-esseptigkcts in this “hopper,” particularly when one
considers that when Noranda apparently had the ynongpend on such projects it instead used
large sums of that money to pay dividends and ‘igpelividends,” including paying more in
dividends in two of four years than it re-investedthe company. We summarize those
payments and investments below:

Noranda Dividends — 2010 to 203

e 2010 $0.00
= (Capital Expenditures $61.3 million).

. 2011 $69.3 millior”® (Apollo $44.13 millior®)
= (Capital Expenditures $64.7 million)

. 2012 $95.1 million’ (Apollo $59.2 million)
= (Capital Expenditures $87.9 million)

« 2013 $8.9 million (Apollo $4.27 million)
= (Capital Expenditures $72.7 million)

As we will address in more detail below, Natarhas contended that it was prudent to
pay these dividends at the time. But for purpaddhis discussion at least, whether that is true
completely misses the point. The point here i¢$ thiloranda has the capital needs it claims it
has (“for purposes of this case”), which alone entvinto the poor liquidity picture its direct
testimony modeling paints, then one could reasgnabihclude that Noranda would have
invested more than it actually did invest whenait lthe money to do so. That it failed to do so

leads to the following question: Might it be tiddranda’s claimed need to invest $25 million

> Tr, pp. 279-280.

% gpecial dividends were $67.3 million. Ex. 11628.

% Apollo dividends are summarized by Mr. Mudge, E&2HC, p. 39, Table 9.
*" Special dividends were $84.3 million. Ex. 11528.
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per year in “unidentified growth capital” is sigéntly overstated? And if, as Noranda claims,
rates must be set based on history, then shouldmét Noranda has invested in the past also
guide the Commission’s judgment of what Noranda& wilest in the future? We are certain that
Noranda and its supporters in this case would wggly oppose any attempt by Ameren
Missouri to forecast investments or other costpistify rates the Company would seek to put
into place in a general rate case. Yet Noranda thsksts electric rate in this case be set based
on an analysis of projections of a liquidity crithigt its own history does not support.

Noranda is, in effect, asking this Commission tb @ the come — to hope that if the
Commission provides a $50 million annual rate sijosirom Ameren Missouri’'s other
customers that subsidy will establish both thatadda actually needs to invest $100 million of
its cash flow per year and that Noranda will adjudb so. The evidence in this case fails to
prove that either proposition will likely turn otd be true.

Not only do the foregoing facts call into signét question Noranda’s claim that it must
and will invest $100 million of unidentified growttapital in 2015 to 2018 (keep in mind that if
it doesn’t invest it, even Mr. Smith’s modeling wdwshow that it has sufficient liquidity), they
also suggest there are other reasons the Commisisard question Norandafeeedto spend
this unidentified growth capital. Those other mres are found in the results produced by
conforming Mr. Smith’s direct testimony modelingNi@randa’s Moody’s modeling, specifically
the CRU forecast LME® price assumptions used by Noranda in its Mooddsleting.

As shown in Table 6 of Mr. Mudge rebuttal testimghwhen he conformed Mr. Smith’s
direct testimony model to the aluminum price assiong Noranda used for its Moody’'s

presentation, he observed something that was wexgyising and very counterintuitive: Mr.

8 The London Metal Exchange (“LME”) is the marketew the base price of aluminum is established.
%9 Ex. 102HC, p. 22.
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Smith’s model, with $126.5 million more capital exglitures (including the $100 million of
“unidentified growth capital”) but otherwise idecdi to the Moody's model, reflected no
positive impact to EBITDA relative to the Moody’s model, and no positivetcisw from any

of the “unidentified growth capital” investmentssamed in Mr. Smith’s modé&f. Put another
way, it was as if investing $100 million in Mr. Sitmis model provided no financial benefit for
Noranda, a proposition that makes no séAs&gain, Mr. Mudge was able to discern this fact by
simply adopting the impact of the higher aluminuntgs from CRU that Noranda used in its
Moody’s modeling, which did not include the unid&ad growth capital. When he did so, Mr.
Mudge saw the same EBITDA outcoma.e, no difference in EBITDA between Mr. Smith’s
and the Moody’s modeling. This result made no edram a business standpoint, because one
would logically assume if the $100 million to bevésted 2015 through 2018 was “growth
capital,” as Noranda claimed, then it should haredpced growth in both Noranda's segment
profit and cash, which, in turn, would improve Nadga’s liquidity.

Mr. Mudge’s conclusion from these facts, as ex@dim his rebuttal testimony, was that
the “unidentified growth capital” couldn’t reallyebgrowth capital. This further confirmed Mr.
Mudge’s belief that the “growth capital” did noteteto be spent, particularly where Noranda
had admitted that its sustaining capital needs veefy $65 to $75 million per ye&r. Mr.
Mudge’s conclusion was quite reasonable given ttygically, “growth capital” is capital a
business invests to grow its profits and improwve dash flows. The rod mill, which was

discussed at some length during the evidentiaryifgs is a good example. The new rod mill

0 “EBITDA” stands for “earnings before interest, ¢&mx depreciation and amortization” and is refer@dy
Noranda as “segment profit.”

®LEx. 102HC, p. 28, |. 14 to p. 29, I. 3.

%2 The only growth capital that produced EBITDA whs tdentified rod mill.

3 Ex. 111, p. 6.
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will have a capacity of ** ** pountfs(increased from ** ** for the
current mill$®), and is projected to increase EBITDA by ** **% Indeed,
the investment in the rod mill was reflected in I8mith’s direct testimony modeling, as was the
positive impact on EBITDA and cash flows it is egfssl to produce.

In his surrebuttal testimony, Mr. Smith trieddrplain this glaring inconsistency. His
answer was that “at Noranda,” growth capital meaapital needed taetain busines§’
Therefore, he argued, if Noranda doesn’t spend&Batmillion per year ($100 million over four
years) of unidentified growth capital its EBITDAdwgash flows would actually decline, which
would mean that Noranda’s liquidity would be forstceo be even worse than is depicted in his
direct testimony. But Mr. Smith’s answer failsviithstand scrutiny.

Indeed Mr. Smith’s surrebuttal testimony concethes implication that, in light of the
above relationship between growth capital and EBATEhe forecast of capital expenditures
shown to Moody’'s was inconsistent with the corregpog forecast of EBITDA shown to
Moody’s. So what is Noranda’s explanation for itsyMoody’s modeling, whiclexcludedthe

$100 million of unidentified growth capital, prodedt the same EBITDA and cash flows as

% Tr. p. 400, I. 19.

®Tr, p. 201, I. 5.

® Ex. 102HC, p. 27, 1. 10 to p. 28, |. 3. Opergtthe rod mill for just 10 years would produce ateinal rate of
return for Noranda of more than ** At

87 Ex. 3HC, p. 13, I. 5-7. Mr. Smith also attempischallenge the step-change comparisons betweemadhel
accompanying his direct testimony and the Moodylet, claiming that one cannot simply vary inpuguasptions
in isolation. Instead, Mr. Smith claims that oneuldbhave to redo all of the assumptions in the rho8eit such an
explanation makes no sense and is refuted by tidemse. Under cross-examination, Mr. Smith admiitteat the
purpose of running a model is to see what wouldpbagf, in actuality, the assumptions used in thadleh turned
out to be true (Tr. p. 280, 1. 16-23). Put anothay, if Noranda adjusted the model by plugginganremoving)
$100 million of unidentified growth capital overvé years, the results the model produces oughidw you what
would really happen — what the EBITDA and cash 8owould be — if Noranda actually spent $100 millin
“growth capital” over that same period. The padfithaving a model is to allow one to vary assumpgito test
different scenarios — in this case, one model aittiitional investment of $100 million over four ygand a second
model without the additional investment. Indeede @an discern that Noranda uses its model intfhagtway in
developing things like its estimate of the impantEBITDA of each one cent change in aluminum pric&s. p.
359, I. 20-25.
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produced by Mr. Smith’s direct testimony model, erincludedthe $100 million? Noranda
says that the Moody’'s model was essentially usdlesbe very entity to whom the modeling
results were presented — Mood§{Ps. But Noranda claims this makes perfect sense secau
“Moody’s knows Noranda® Noranda further argues that Moody’s would knowait'’t rely on
the information Noranda gave it; that Moody’'s wolildow that when Noranda told Moody’s
that Noranda’s capital investment levels from 2@i#%bugh 2018 would actually average only
about $75 million per year Moody’s would understamat Noranda really needed to invest $100
million per year. But this explanation also makbsolutely no sense.

Noranda’s contention that the information it praddis largely useless to Moody’'s
invites the following question: Why give the modekults to Moody’s at all? The obvious
answer is there is no reason to have done so,aunesre to believe that Noranda intentionally
misled Moody’s. Noranda claims no intention to leasl. But what other claim can Noranda
make? But Noranda’'s contention also raises anofoestion: If Noranda were willing to
mislead Moody'’s in an effort to prevent a creditvtigrade, would Noranda similarly be willing
to mislead the Commission in an attempt to getstitesidy it seeks in this case? A far more
plausible explanation is that it is the Moody’'s g@etation that reflects the realistic forecast, a
forecast based on expected aluminum prices froredamttedly reliable source of industry data,
and capital expenditure plans that reflect clod@yanda’s actual history.

There are also indications that Moody’s does nob Noranda” in the way Mr. Smith
claims it does, which calls into further questitwe suggestion that Noranda can give Moody’s

useless data because it won’'t matter. If, in felcranda really needs to invest $25 million per

8 Tr. p. 300, I. 23 to p. 302, I. 10.

®9Ex. 3, p. 10, I. 22.

' Mr. Smith of course denies this explanation. \Wkethis Commission, as the fact finder, will agvéth him is
up to the Commission.
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year of growth capital from 2014 through 2018, @nklloody’s knows this because it “knows
Noranda,” then why did Moody’'s March 11, 2014, régm Noranda reflect capital investment
levels over the next five years much more in linthwhe information that Noranda provided to
Moody’s (and much more in line with actual histay well)? While Moody’'s assumed higher
expenditures in 2014 and 2015 (when most of themidexpenditures would occur), Moody’s
also assumed that Noranda’'s investment levels wdudg back to historical levels in 2016
through 2018 If Moody’s knew Noranda, and thus knew that $hi0ion per year was the

“real, but unspoken number,” why didn’t Moody’s usat amount in its analysis? And further,
why did Noranda give Moody’'s any capital investmariormation at all, given that Noranda
contends the information was mostly useless artdMbady’s would not rely upon if?

Mr. Mudge directly rebutted the nonsensical notibiat when a company provides
information to a credit rating agency like Moodyt'should or would provide information that is
useless and that is inconsistent with the compamyésview of it’s likely future:

[1]t is unusual for anyone petitioning a rating agg to put forward a set of
inconsistent facts. And unless I've completely unerstood Mr. Smith’s
surrebuttal testimonyf], | believe what he has said is that the Moodysspntation
on its face had logically inconsistent facts witltitn the sense that the expenditure
of the unidentified capex in Mr. Smith’s telling mecessary to support the level of
cash flows that are in that same model. Now thsae that that inconsistency was
allowed to be present to Moody’s, in Mr. Smith’'scagnt, is that Moody’'s
understood, Moody’'s knew, they are a sophisticatedlience, they would
understand that the capex had to be spent to sughadievel of EBIDTA . .. Now |
find that an extraordinary story. In no rating agye setting that I've been involved

with would you — you put your best foot forwardyesubut it's got to hang together.
The facts have to be consistent with each other.

" Tr.p. 923, 1. 25 to p. 924, I. 14 and p. 962,7:24.

"1t is very unclear in any event how it is that Mgt is to “know Noranda” and its capital expencityplans or
needs. When asked to provide documentation ofrimdtion that Noranda had provided to Moody’s, Noi@amwas
unable to produce any. Ex. 129HC, response toNRRR11.6

3 Mr. Mudge did not misunderstand it. Indeed, Mnith’s contention is precisely as Mr. Mudge desesilt.
“Tr.p. 922, 1. 21 to p. 924, |. 14.
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The simple truth is that Noranda’s attempt to explaway the contemporaneous
modeling for Moody’s, which very much undermines #tory reflected in its testimony in this
case, fails to hang together. That fact alone aatitsvery significant question Noranda’s need to
spend $125 million of growth capital over the pdr014 through 2018, and, in turn, calls into
significant question Noranda’s claimed liquidityscs.

Noranda’s attempt to support its claimed liquiddgsis with Mr. Smith’s modeling
suffers from another significant inconsistency. rédwa’s model reflects a forecast of what
Noranda claims its finances will be from 2014 tdl2Qnder assumptions that Noranda itself
selected and used. Noranda asks the Commissicettits rate at $30 per megawatt hour
(“MWh”) based on the forecast the model producedabse Noranda says that its modeling
proves that a rate of $30 per MWh is what it needsPut another way, Noranda asks the
Commission to assume certain conditions will exighe future €.g, that aluminum prices will
end up matching the forward prices as of January2824, which Mr. Smith used, and that
Noranda will invest $100 million per year (includinhe $125 million of “unidentified growth
capital”) in each year 2014 through 2018), and iwe gt a specified rate based on those
assumptions about the future.

But when testing whether customers would be beiterbearing the cost of giving
Noranda a heavily subsidized rate (or having Nozatehve Ameren Missouri’'s system),
Noranda unequivocally states that it wouldregppropriateto evaluate Noranda’s requested rate
based upon a forecast of power or capacity prid@sthe contrary, says Noranda witness James
Dauphinais, any value used to evaluate anansest be known and measurablee., it must be
based on historic data that reflects what actualypened. But as we stated earlier, Noranda has

no liquidity crisis, according to its own modeling,it in fact invests capital at historic levels
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instead of at a level that is based solely on Mrit§s undocumentetbrecastof what Noranda
claims it must and will invest. Noranda can’t havieoth ways.
b. Not Only Are Noranda’'s Claims about Capital _Invesémt Levels

Unconvincing, But Noranda Also Asks the Commissidn Rely on What
Appear to Be Overly-Pessimistic Views of Aluminumdes.

One thing that Ameren Missouri and Noranda likedyn @gree upon is that it is
difficult to forecast commodity prices — be it pg for electricity or for aluminum.
However, the centerpiece of Noranda’s case heirgaadialforecastof what its liquidity
will be from 2014 to 2018, both with and withoutetheavily-subsidized $30 per MWh
power rate it seeks. In contrast, Noranda stayneldnd ironically — claims that when
evaluating the risk to Ameren Missouri’s other ousérs of setting such a far below cost
of service rate, the Commission must only lookiatdny andcannot forecaspower or
capacity prices. Because of these positions atensistent, and because Noranda
chooses to rely on a forecast to justify its retjfmsa rate subsidy, the Commission must
evaluate the validity of that forecast, includitgyassumptions about aluminum prices.

There is no question that the aluminum price assiom®® that Mr. Smith used in his
direct testimony modeling are lower than the priesanda has realized in 20%%lower than
the CRU price forecast Noranda used for its Mooghy&sentatiori! lower than CRU'’s current
forecast'® and lower than current forward pric@sAlthough, by his own admission, the forward
prices Mr. Smith used are not a “forecast,” the CRlites clearly are a forecast, and that

forecast is derived from a proprietary econometniodel that accounts for supply, demand,

> The total of the LME and the Midwest Premium (“MVPThe Midwest Premium is a premium added to the
LME price of aluminum for aluminum produced in tHaited States.

SEx. 123, p. 2.

""Ex. 102HC, Figure 1, p. 17.

8 Ex. 124HC, p. 2.

Ex. 123, p. 2.
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inventory, macroeconomic factors, and intereststét®oreover, CRU’s forecast was developed

by a reliable, well-regarded entity with deep knesede of the aluminum industry. And, as

outlined above, even if Mr. Smith’'s aluminum prigesumptions were “correct,” the evidence
that Noranda must only spend about $75 millionysar on capital projects shows that Noranda
still doesn’t need the $50 million of annual ratggrafunded subsidy it seeks.

Mr. Smith’'s assumed aluminum prices are lower thast about any other prices
discussed in this case, and it was clear duringetgentiary hearings that Mr. Smith desired to
downplay or ignore evidence that demonstrates $ssiraed prices are both less realistic and
quite conservative compared to more reasonablenattees that could have been used. Indeed,
the evidence shows that Noranda itself used thiggeihprice assumptions when it attempted to
portray its strong financial position and prospéotanalysts and other interested parties.

The first time Mr. Smith testified at the hearinigoat aluminum pricing (under “cross-
examination” by MRA's attorney, who is aligned witloranda in this case), he characterized the
pricing realized by Noranda so far this year asnde€idifficult” compared to Noranda’'s
“expectations for the first part of the yedf.”In fact, that statement is an exaggeration, ifam
outright misstatement. Page 2 of Exhibit 123 shpwses applicable to Noranda’s aluminum
production (the sum of the LME and the MWP) haverbaght at or above Noranda’s 2014 plan
for three of the first 5 months of 2014. And psdeve been higher in every single one of those
months compared to the prices Mr. Smith used indhiect testimony modeling. So while it is

true that prices have not yet risen to the levelth lithe forward price curve and CRU are

80Tr, p. 974, 1. 14-23.

81 Of course no aluminum price forecast is “rightiitihat doesn’t mean that the Commission oughbitasan,
accept whatever Noranda claims, particularly whbeeconsequence would be a rate shift of $50 milper year
without any mechanism to make customers wholedéa&d aluminum prices are higher and, as it turhshoranda
didn’t need the subsidy at all.

8 Tr. p. 190, |. 22- 25.
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expecting them to reach later this year and beymed;an already see that the price assumptions
included in Mr. Smith’s modeling do not accuratedflect what is actually happening.

In addition, Mr. Smith’s modeling, which used theRQ forecast for the MWP,
understates CRU’s most recent view of the MWP by,aserage, approximately $0.021 per
pound for the period 2015 through 28 While it may not seem like $0.021/pound is very
much, Mr. Smith himself testified that in EBITDArtes $0.021/pound equates to approximately
** ** of EBIDTA annually. Spread over $ears, the EBITDA impact of this change
alone would total approximately ** ** or nearly ** ** more in afterax
cash and liquidity. That very significantly chasgée liquidity picture Mr. Smith attempts to
paint with his direct testimony, and significantlgdermines the notion that Noranda would fall
below the minimum level of liquidity it says is ressary to sustain its operations. And when
coupled with the lack of proof that Noranda must aiill spend the $100 million of unidentified
growth capital, this $0.021/pound change completeigdermines Noranda’s claimed
justification for the heavily-subsidized rate ieks in this case.

Moreover, when combining the CRU’s MWP forecastwilte latest forward LME prices
(the same sources of pricing information used by $4nith), we see that those combined prices
are also predicting higher realized aluminum prites Mr. Smith’s modeling assumes. Again,
it takes very little in the way of aluminum priceprovement (one cent = ** **in
EBITDA®) to change the liquidity forecast Mr. Smith reliegon, even aside from the very
guestionable levels of capital investment Norarstumed.

Could aluminum prices turn out to be lower than Bmith’s direct testimony modeling

forecasts over the 2014 to 2018 period? Certaarlything is possible. But there is no evidence

8 Cf. Exhibit A of Ex. 1 to Ex. 124HC, p. 2.
8 Tr. p. 359, |. 20-25.
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that points to that as being the probable outcomdact, the evidence strongly suggests such an
outcome ismprobable Take, for instance, the demand picture for ahwm and Mr. Smith’s
own characterization of it. Demand has been rolus2014, and the underlying demand
fundamentals are soufitl. And while Mr. Smith would qualify the impact offeng demand on
price (because supply could catch up to rising deheventually), when pressed on the question
he admitted that his own expectation is that thengt demanalvill support an increase in price:

Q. Will these factors increase demand and -- in facthe increased

demand for Noranda aluminum in particular and the decrease in the U.S.

supply of aluminum will, in fact, improve the price of the aluminum in the

market, correct?

A. Soif I could give a slightly longer answerpwd that be all right? Because

we — as a company, we fundamentally believe thaptice trend driver really is

very focused on fundamental demand. So we're alywégased when we see

more demand.

Q. | believe your counsel will give you an oppounity to respond longer.

A. Uh-huh. The answer is yes. Yes. We do belithee demand will

generally support price increases, but you can mgseslict that that's absolutely

going to happef®

So while it is true that we cannot predict wittsalnte accuracy what aluminum prices

will be, it is equally true that the record strongluggests that the very low prices Mr. Smith
assumed are improbable and quite conservativalsdtis true that Mr. Smith himself relied on
CRU data; that Noranda used the significantly nfaw@rable CRU pricing in its modeling for
Moody’s; and that, by Mr. Smith’s own admission,yo®€RU provides a forecast of prices

developed, as we noted earlier, through the useRifi’s proprietary model that accounts for

important macroeconomic variables.

& Tr. p. 277, 1. 1-17.

8 Tr. p. 239, I. 4-20. Although one can never beesabout anything in the future, Noranda is asking
Commission to grant it a huge subsidy from othest@mmers based upon Noranda’s projections about thieat
future will bring. It's only fair to realisticallyassess that future based on the evidence at handpposed to
speculation.
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c. The Lack of Documentation Underlying Noranda's Clais Calls Them into
Significant Question and Also Prevents Noranda frodheeting Its Burden of Proof.

As we noted at the beginning of this brief, Noramslaasking the Commission to do
something truly extraordinary at the expense ams#ft of all of Ameren Missouri’s other
customers. Putting aside the fact that the rdlefanda seeks is both unlawful and bad
regulatory policy, Noranda’s request ought to baeiel® because there is no compelling proof
that Noranda’'s material justifications for the rateseeks are currently true or that those
justifications are likely to reflect reality in tHeture.

The following summarizes some of the documentatiat is lacking or is inconsistent
with several key arguments Noranda makes in sugbats proposal:

* In documents or comments provided to investorsaNda has not even mentioned
that closure of the smelter is possible, let aiomminent or likely®”

* Noranda has not produced a single document raflgeticommunication by or for
its executive management or board of directors dietusses closing or curtailing
smelter operations or laying off employees if Nalamoes not get the rate it seeks
in this casé&®

*  When asked, Noranda could provide no documentatioatsoever to support the
contention that if it did not build the rod mill would lose a major customer or
impede Noranda’s ability to compete in the Northekiman rod market (contentions
it never made until in its surrebuttal testimoft).

« When asked, Noranda produced no documentation wodnads relating to the
“hopper” of projects in a list that was not eveegmared or available until three days
before Noranda filed its surrebuttal testimony (M of this year). To this day,
Noranda cannot tell us what the “unidentified grtowapital” projects in 2015 and
beyond are or will bé&’

e There is no documentation for investors or Noramd@ard of directors that speaks
of poor or weak liquidity. To the contrary, Noranklas consistently told the market

8 Tr. p. 355, I. 8 to p. 356, I. 21.

8 Ex. 122HC; Tr. p. 350, |. 1-22; p. 353, |. 4 to3p4, |. 18.
8 Ex. 129HC — DR Nos. 11.7 and 11.8.

% Ex. 130HC.
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and its board, as recently as May 16, that itsdity performance was and remains
“strong” and that it has a “healthy balance shékt.”

Based on these facts, to conclude that Noranda nawe a $50 million per year capital
infusion from Ameren Missouri’s other customersypded via the heavily-subsidized $30 per
MWh rate, the Commission must unquestionably aceepially all of Noranda’s arguments,
even though those arguments are:

* Not supported by any documentation;

* Inconsistent with what Noranda was telling Moodtfigteen days before it filed this
case;

« Based on conservative forward prices that Mr. Smltims are not a forecast, but
which he used to forecast liquidity;

* Inconsistent with data Noranda itself uses from CRUeliable provider of industry
data that does reflect an actual price forecastlfoninum; and

* Are contrary to Noranda’s consistent and very recemmunications to its investors
and its board of directors regarding how strongjdpsidity is and will be, how healthy
its balance sheet is, and how strong demand fonialum is and is expected to be.

This record, as well as the legal obligation toideccases based on competent and
substantial evidence, do not allow the Commisswoigmnore these glaring holes in the story that
Noranda has been telling.

d. While It Is True That Power Costs Are Significanbf an Aluminum Smelter, Noranda

Has Completely Failed to Prove That It Must HaveHeavily-Subsidized Power Rate in
Order to Be Competitive.

As it did with respect to aluminum prices and calpihvestments, Noranda asks the
Commission to make certain assumptions about itgoetitiveness. Indeed, Noranda again asks
the Commission to take a leap of faith that is sopported by the evidence in this case.

Noranda says that since power costs are abouthinokesf its total costs the New Madrid smelter

LTr. p. 258, |. 14-24.
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must have a much lower power rate or else it woll Ile competitive. But did Noranda prove
that to be the case, and do its claims even malse8e The answer is “no” to both questions.

As Chairman Kenney’s questioning of Mr. Fayne paihbut, there are domestic smelters
with higher power costs, including ** ** per MWh
higher than Noranda). Although he clearly wantedvoid admitting that higher power costs
alone will not make a smelter uncompetitive, wheesped by the Chairman Mr. Fayne had to
admit that he had no basis whatsoever to draw ¢melgsion that ** ** was

“struggling” because of a high power rate:

**

*% 92

This is typical of Noranda’s evidence (or lack #wH) in this case. Nowhere in his
prefiled or live testimony does Mr. Fayne providesiagle fact that shows that Noranda is
uncompetitive with the other eight domestic alummamelters on #otal costbasis. As Mr.

Mudge put it, Mr. Fayne simply “allows the impremsito exist.®®> In fact, incredibly, Mr.

92 Tr. p. 555, |. 13-25.
S Ex. 102, p. 42, 1. 16 — 18.
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Fayne attempts to claim total costs are irreleVanit doesn’t take an M.B.A. from Harvard to
know that such a claim is pure fofly.

Mr. Mudge addresses these issues in his rebusi@inteny, and Noranda totally failed to
refute any of the facts presented, or contentioadanby Mr. Mudge. In fact, Mr. Fayne admits
he did not review total smelter coStsThis reflects an admission that he cannot pog&itbw
(except by the artifice of his “educated guessedigther or not the future success of Noranda
hinges on its electricity costs.

Mr. Fayne’s justifications for his theory (agaimtrbased on facts, evidence, or data) that
Noranda must have lower electricity costs to compaso are incomplete in other respects.
Although, according to CRU, it is true that lastayéNoranda’s electricity costs were the **
** of nine domestic smelters, that numericednking is at best incomplete, if not
altogether misleading, given that Noranda's eleityricosts in 2013 were only about **
** than the U.S. average€.

Even more important is the fact that U.S. smelterspete on the basis of total costs, as
Mr. Fayne himself admits: “[tlhe cost of productiwill vary among smelters based on the cost
of goods and services as well as the configuraifcthe plant. However, in general, the cost of
alumina, labor and electricity each account for8086 of the cost, with alumina and electricity

9

each comprising about one-third of the cost of potidn.” When viewed on a total cost basis,

the New Madrid smelter fares quite well. It ranks * ** out of nine smelters, with total costs

“Ex. 9, p. 1,1 11-15 (Fayne Surrebuttal).

% |If total costs don’t matter, then why would owniitg own mine and alumina refinery provide Norarala
competitive advantage, as Mr. Smith admits thalois? Tr. p. 315, . 22 to p. 316, I. 1. Moreoweny would
Noranda tout its second quartile (overall) costitpms as it does?

% Ex. 102, p. 42, I. 18 to p. 43, 2.

7 d.

% Ex. 102, p. 43, I. 9 -20. At Noranda’s currerterahat amounts to about $5 million of higher #ieity costs, or
only a fraction of Noranda's total costs. It istga leap to contend that this, alone, renderahiia uncompetitive,
particularly given its overall cost advantageswasaddress below.

9 Ex. 102, p. 47, |. 7-14 (Where Mr. Mudge quotes Fayne’s direct testimony, Ex. 9, at p. 3).
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below the U.S. average. Indeed, the New Madrid @rigltotal costs are only slightly higher
than the smelter with the **  ** Jowest totadst structure®

In fact, as Mr. Mudge discusses at pages 48 tof bilsaebuttal testimony, industry cost
data from CRU belie Noranda’s contention that igzteicity costs are making it uncompetitive.
If the Commission gives Noranda what it seeks ia tlase, Noranda would vault from number
** % which is favorable to begin with, to nuper one in total costs, and would do so by a
margin that is ** ** the smelter thaould then become number ** #*

The data also rebuts Mr. Fayne’s speculation tleattrécity was the sole or necessarily
the primary culprit when other U.S. smelters closedls Mr. Mudge points out, of the six
domestic smelters that have recently closed, alhefn had higher total costs of production than
those that remain in operatid?f. Moreover, when viewed on a per-ton of productiost basis,
these non-electricity costs of the six closed sengltvere much more consequential than were
their electricity cost8”® So while it is true that electricity costs areprtant, it simply is not
true — based on the facts and data — that thes#essnshut down “because of high power

104

costs,”™ " as Mr. Fayne claims. It appears Mr. Fayne wasgjng again.

e. Noranda Has Sources to Obtain Capital Other Thandfn Ameren Missouri’'s Other
Customers.

The evidencethat has been adduced in this case proves thahaestment of “growth”
capital beyond the rod mill project (and perhapes riectifier project Mr. Smith discusses in his
surrebuttal testimony, to the extent it can be wared a growth project) is highly speculative, at

best. Consequently, to conclude — or even assuitin&t-such investment will occur requires one

10 Ex. 102, p. 47, 1. 15 to p. 48 (as depicted iruFégb).
101
Id.
102Ey. 102, pp. 51-52.
103 Id
104Ex. 102, p. 52 (quoting Mr. Fayne’s direct testimat p. 4).
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to accept an undocumented forecast about undocedhendjects that Noranda couldn’t identify

when asked in a data request sent in April of fl@ar. Even today, Noranda hasn’t actually
identified those projects beyond providing a lipoojects in its “hopper.” And it is also clear

that if Noranda needs a bit more capital to firpsbjects like the rod mill and keep its liquidity

above where it says it needs to be, then theraapues for it to obtain that capital other than
the capital infusion the proposed rate subsidy d@@ubduce.

Apollo has had not one dime of invested capitaiskt in Noranda since 25 days after it
initially invested $214 million to acquire essefiaall of Noranda's stock® A special
dividend, paid with money borrowed by Noranda, adie repaid that initial investment. In
addition, more than $200 million in (mostly spefidividends have been paid to Apollo since
then!®® When those dividends are added to the proceedspolio’s sale of Noranda stock,
Apollo has already stripped a whopping $359.7 onillof funds from Noranda in excess of its
initial investment, reflecting a pre-tax internate of return of 340 percetY.

Mr. Smith attempted to defend the staggerirngrns Apollo has earned on its 25-day
investment in Noranda. One argument he makesatsthblic companies must pay dividends to
attract equity capital. However, he admits thaolWp contributed no additional equity after
receiving the special dividend that repaid it rigial investment, and contributed no additional
equity after receiving three additional large spkdividends:’® He also admits that Noranda
has no plans to go to the equity markets, andNleaanda has not asked Apollo to provide any

additional capital — either debt or equity. It is therefore disingenuous to try to justifyeth

15Ex. 102, p. 36, |. 11-15.

1614, p. 39, Table 9.

171d. p. 38, . 14-19.Apollo’s total take thus far aiseludes an additional $31 million in managememssfeand it
still holds stock worth nearly $80 million, the saf which would be pure profit.

18Ty p. 262, 1. 25 to p. 264, |. 20.

197y, p. 264, 1. 21 to p. 265, |. 10; p. 276, |-22.
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payment of these huge dividends, the majority ofctvlvent to Apollo, on the premise that they
were needed to attract capital. Noranda hasn'yedsattracted any additional capital from
Apollo, and with no plans to issue additional eguito additional capital infusion is anticipated
in the future unless Apollo steps up and providgstal necessary to protect its remaining equity
holding in Noranda, worth approximately $77 millibased on recent market prices.

Infusing additional capital — in the form of debt equity — makes economic sense for
Apollo. Mr. Mudge explains why this is so for ajact like the rod mill:

Apollo has no obligation, but | think they actualiave an economic
incentive to invest more, unless somebody &tdegteps in and just hands the
company money. They have every reason to cong&ribdre funds to optimize
the value of their remaining 34 percent share.t'$Shgart of the story here.

They've already earned 340 percent internal rate refturn.
Mathematically, contributing the remaining capitededed to complete the rod
mill, 20-some-odd million dollars, a drop in thecket, and probably preserves
the value to a much greater extent of their remagishareholding$'!

As Mr. Mudge further explained, it is also not nexaily the case that an equity infusion

from Apollo would in fact be dilutive of sharehotdea topic he discussed with the Chairman:

**

1% Ameren Missouri's customers.
M7y p. 941, 1. 11-17.
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*% 112

And, from a practical perspective, there is alsthimg stopping Apollo from lending
Noranda money (for the rod mill or otherwise) byaeudinating Apollo’s loan to existing debt,
as Mr. Mudge also confirmed® After all, if Mr. Smith is correct that not firing the rod mill
ok

** then Apollo has an incentive to protect thdueaof its remaining stock by making
sure Noranda has the capital it needs. Would Apodl better off if that capital comes, instead,

from Ameren Missouri’s customers? Of course it ldoBut that is no reason to force Ameren

12Tr p. 929, 1. 20 to p. 932, 1.10
13Ty, p. 965, I. 1-16.
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Missouri’'s customers to provide capital supportNtoranda that its largest shareholder — who
already has richly profited from its investmentNaranda — is not willing to provide itself.

With respect to growth capital projects like the mmill, there remain good reasons to
believe that Noranda could also get project-spedifiancing. We don’t know the nature and
extent of Noranda'’s efforts to get project finamgiwhat possible terms have been discussed, or
why the financing has not been put in place at tine. Mr. Smith himself knew very little
about it, deferring to Noranda’s Chief Financiafi€dr, who Noranda did not offer as a withess
in this case. We also don’t know why in mid-Jur@réhda believed it was necessary to borrow
funds available through its short-term credit fifieis, and then spring information about those
borrowings on the other parties and the Commissi@way through the evidentiary hearings in
this case. Mr. Mudge indicates, the most plausilgdanation for why Noranda sprung its newly
announced liquidity position as of Friday, Junei&3hat Noranda likely **

** among other things. Those include Norasdavn
admission that its liquidity is lower in the midddé¢ a month because customers tend to pay at
the end™ We do know that Mr. Smith was deposed extefsie June 9 regarding the fact
that Noranda was doing quite well on liquidity 10121, despite unusual and extreme weather in
the first quarter, and that Mr. Smith made no n@nif an impending need to burn through
about ** ** of liquidity betweellay 30 and June 13. We also know Noranda has
not issued an 8-K warning investors that it igrggtion the precipice of a financial catastrophe.

Noranda has not come close to proving that it capbtain the capital it needs from a
source other than Ameren Missouri’s other custorwe@sa $50 million per year rate subsidy.
Moreover, Noranda has not proved that its receap dn liquidity is anything other than

temporary.

14Ty p. 933, 1. 19 to p. 934, |. 6; p. 954, |. 1ptd955, 1. 8.
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2. Even If It Were Truly Facing a Liquidity Crisis, Noanda and Its Shareholders,
Including Its Largest Shareholder, Apollo, Should &4 Be Bailed Out by Ameren
Missouri’s Other Customers.

We summarized earlier the dividends Noranda pardcent years, including more than
$200 million of special dividends paid to Apolilo excess ofthe $214 million special dividend
paid, using borrowed funds, to reimburse Apollduthits investment in Noranda. Putting aside
dividends paid prior to 2011, we also know thattwo out of the past three years Noranda
actually paid more in dividends than it investecapital projects, as can be observed from the
dividend information summarized above.

It was certainly Noranda’s right to make these pamgts — and Mr. Smith testified in a
conclusory fashion that doing so was “prudéht but the consequences of having made the
choice to pay those dividends is clear: Norandaeaded its liquidity and put itself in a position
that it claims necessitates a bail-out from Amdvkssouri’s other customers. Noranda can (and
likely will) quibble with that conclusion. It willprobably say that one can only reach that
conclusion by assuming all else is equal, and liaak it not paid the dividends its financial
condition might still be just as poor. But suchasmgument belies common sense.

As for the dividends that were funded by debt, doieg those dividends would have
obviated some of the significant debt that now busdNoranda’s balance sheet. (Noranda’s debt
ratio is currently 87 percent}® And for those dividends funded by earnings, Ndeagould
have used that cash to pay down debt, and if ittleid], it currently would have lower interest
payments and additional liquidity. Had Noranda enadher of these choices, it would also have

a much stronger balance sheet, better credit metid likely better credit ratings, all of which

15Tr p. 213, 1. 3-7.
18Ty p. 266, |. 23-25.
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could reasonably be expected to improve its curigotdity position**” If Noranda wants to
argue with a straight face that had it not paidtadse dividends it still would be here telling the
Commission it can't (so far) get project financiiog the rod mill, and if it wants to claim that its
credit rating would still be as low as it is anattlts balance sheet would be just as weak as it
appears to be, then it is certainly entitled to entilose arguments. But there is no evidence to
support those claims, and Ameren Missouri has fdidt the Commission knows Noranda’s
claims are not credible.

It was never contemplated that public utility ragking would be used to bail out one
company that finds itself — or claims to find ifselin a financially disadvantageous situation due
to circumstances that were most certainly substiyiithin its control. That is especially true
where the bail-out is likely to substantially behef private equity fund that, if it lost the emtir
value of its remaining stock, would still have redm spectacular $359.7 million in pure profit
over and above the repayment of its original inmestt'*® Manufacturers in St. Louis, residents
in Jefferson City, businesses at the Lake of thark3z and hundreds of thousands of other
customers who reside and work in St. Louis andsscnouch of this state, should not be asked to
foot this bill. Noranda and Apollo don’t desereelte declared winners here.

3. Even If a Subsidy Were Truly Needed and Deserved] &ven If Providing a Subsidy
through the Rate Setting Process Was Not UnlawfaldaOtherwise Poor Public Policy,
Noranda’s Specific Proposal Is Unreasonable.

Noranda’s special rate proposal for its New Madmdelter consists of four elements.

First, Noranda asks the Commission to immediateuce the smelter's current electric rate

17 \We know that after the 2010 initial public offegimnd after Noranda paid down a significant quertftdebt
(and before it paid large special dividends in 2@hdl 2012), Noranda’s credit rating did improve. 3.r948, |. 12
to p. 949, I. 1.

18 As noted, Apollo also received $31 million in mgeeent fees. If it retains or improves the valfigt®
remaining shares, it stands to reap at least $4&i@mof cash from Noranda, above its net investingf zero.
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from $41.44/MWh (which includes a fuel adjustmemtcharge of $3.50/MWh) to $30/MWHY’
Second, Noranda wants to exempt the smelter frdntuatent and future fuel adjustment
surcharges. Third, Noranda proposes that futureases in the smelter’s electric rate be capped
at two percent in each future rate case duringtéhe of the special rate when and if the
Commission authorizes Ameren Missouri to increaseates2° And fourth, Noranda requests
that the special rate arrangement remain in eftecten years?! To recover rate revenues lost
as a result of the special rate arrangement, Nargrdposes that the rates of all Ameren
Missouri’'s other customers be increased on an gopraientage basis applicable to each of the
Company’s rate classes except for the Large Trasssam Service clasd’ But Noranda makes
no pretense that its proposed $30/MWh rate is basethe costs Ameren Missouri incurs to
serve the smeltéf?

Because Noranda’s proposal is completely unrelatdtie costs the Company incurs to
serve the New Madrid smelter but is, instead, bas#ely on Noranda’s own estimate of the
maximum rate it can pay in order for the smeltereimain viable, assuming the Commission had
the authority to do so, to approve Noranda’s praptsee Commission would need to make the
following findings of fact. First, it would need taetermine that Noranda's evidence
demonstrates that a rate reduction is necessaaljow the smelter to continue operation. We
discussed earlier why Noranda has failed to makedbmonstration. Second, it would need to
determine that each element of Noranda’'s propoghke-$30/MWh rate, exemption from the

FAC, a two percent rate cap in all future rate sased the 10-year term of the special rate

119 Complaint, 121.
120Ey. 1,p. 3, 1. 12-17.

lled.
12Ex 16, p. 4, 1. 14-18
123 Ex, 17, p. 3, 2-18.
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arrangement — is reasonable and is supported bgvidence on the record. Noranda has failed
to produce any evidence to support these findings.

a. A Rate of $30 Per MWh with Limited Adjustments fdhe Next 10 Years Is
Completely Unsupported by the Record in this Case.

As noted previously, Noranda’'s proposed $30/MWIe rfatr the New Madrid smelter
bears no relation to the costs Ameren Missourinsita serve the smelter. Instead, the proposed
rate is based exclusively on what Noranda clainesuit afford to pay in order for the smelter to
remain viable. As such, Noranda’s proposal repitssardeparture from cost of service-based
ratemaking that is unprecedented in Missouri. Thabgne, is sufficient reason for the
Commission to reject Noranda’s proposal.

The record in this case is clear that Noranda h#sdf to establish that its proposed
$30/MWh rate is reasonable. In fact, the rebuttatitmony of Ameren Missouri’'s witness Matt
Michels is a veritable treatise on Noranda’s falto support its proposal with credible evidence.

Mr. Michels’ criticisms of Noranda’s proposed ratelude:

* Noranda grossly understates the amount of the dybSmeren Missouri’'s other
customers will be asked to provide. Over the tearyeeriod covered by Noranda’s
proposal, the minimum subsidy will be $331 millioagssuming no increases in
Ameren Missouri’s base rates for the full ten-ypariod, and further ignoring the
effect of exempting Noranda from FAC charges. Atingsfor those factors alone,
the amount of the likely subsidy increases to wedir $500 million->*

 Noranda grossly underestimates the costs AmerersoMis would avoid if the
smelter closes and Noranda leaves the CompanytmysNoranda’s error is
attributable to Mr. Dauphinais’ (1) selection ofery short sample period for energy
prices, (2) use of data for estimating capacitggwithat was out-of-date at the time
he filed his direct testimony, and (3) his failtoeinclude in his estimate of avoidable
costs a variety of costs that Ameren Missouri autyeincurs to serve the smelter.

e Mr. Dauphinais’ calculation of Ameren Missouri'sasled costs relied exclusively
on historical energy prices for a very short sang#eod. He did not rely on any
projections of forward market prices for the temyeeriod Noranda’'s proposed

124Ex. 104, p. 6, I. 1-9.
21d. p. 15, 1. 1-7; pp. 17,1. 3—p. 19, |. 5.
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special rate would be in effect. Including consadiem of these forward market prices
would, alone, increase the amount of the potestibbkidy that would be provided by
Ameren Missouri’s other customers to more than $@0on over the ten-year life
of Noranda’s proposaf®

* Even though Noranda proposes that the smelterveecate subsidies for ten years,

neither Mr. Brubaker nor Mr. Dauphinais attemptecdestimate Ameren Missouri’s
costs to serve the smelter through that entireyeam-period?’

Mr. Dauphinais’ reliance on historical energy psae especially troubling. Even though
Noranda’s proposed rate subsidy would remain iactffor ten years, all of the components of
his calculation of Actual Net Energy Costs (“ANEGHre based entirely on historical co%ts.
This includes the cost of energy, which Mr. Dauglsnadmitted comprises approximately 95
percent of his ANEC estimaté’ Yet, under cross-examination, he admitted thatggnprices
are volatile and can change significantly overyears'*° They can, he admitted, be affected by
things such as changes in environmental regulattoagopic currently under consideration by
the Environmental Protection Agency — as well dseofactors, both known and unknown.
Yet despite the fact that energy prices can — anbtgbly will — increase substantially over the
term of Noranda’s proposed rate subsidy, Mr. Daogiki did not perform any analysis of the
risks that Ameren Missouri faces or the changesabald occur in its cost of energy over the
ten-year period the New Madrid smelter’s electaterwould be subsidized by the Company’s
other customers.

The error-filled analysis described above causedhita to conclude that its proposal to

provide rate subsidies to the New Madrid smelteuldiobe of more benefit to Ameren

Missouri’s other customers than if the smelter edagperations altogether. In fact, the opposite

126194, p. 21, 1. 13 — p. 27, I. 11.
127Ex. 105, p. 12, 1. 1-7.

1287y p. 702, 1. 16-19.

1297y p. 704, 1. 11-15.

130Ty p. 709, 1. 9-14

1817y, p. 711, |. 5-15.
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is true. Because Noranda’s analysis of the benétfigs proposed rate subsidy will provide
Ameren Missouri’s other customers assumes, amdmgy t¢hings, that the Company’s costs will
remain static throughout the ten-year term of trapegsal, and ignores rate changes associated
with the FAC'*?that analysis, and the estimates it producedhatreeliable.

As shown in the table on page five of Mr. Davigbuttal testimony, since 2007 Ameren
Missouri has filed five general rate cases, an@anh of those cases the Company has been
authorized to increase rates. Those cases wertk lfdeause the costs of providing service to
customers increased over time, so to assume, antldoes, that costs will not increase over
the ten-year term of the proposed rate subsidy smma&esense, especially in light of the historical
record Mr. David described. But Noranda’s assunmpign’t just contrary to history; it also
ignores a current fact: On July 3, 2014, Amerendidisi filed a general rate case, just as it
indicated several months ago it would 'ddand it did so because the Company’s costs to
provide service have continued to increase, jugh@gdid in the recent past.

Mr. Michels also demonstrates that Noranda’s esémaf whether Ameren Missouri’s
other customers would be better off providing rsubsidies to the smelter ignore the potential
effects of future environmental regulations on @@mpany’s operating costs. If, for example,
those regulations set limits on greenhouse gassems such that Ameren Missouri would be
required to install carbon capture equipment oexisting coal generators, those limits could be
satisfied either by installing the required corgrar by retiring an existing generator and
replacing it with a new unit that complies with thew regulations. Under the latter scenario,

having Noranda off the system would give the Comyparuch more flexibility in complying

132Ex. 104, p. 6, I. 13-23.
1331d. 1. 15-16.
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with the new regulations than it would have if Sraelter continues to operdté.And greater
flexibility in complying with future environmentakgulations could result in savings to Ameren
Missouri’s other customers.

But Ameren Missouri is not the only party that hasalyzed Noranda’s evidence
regarding the reasonableness of the proposed $36/vBAé¢ and found that evidence to be
unpersuasive. The rebuttal and surrebuttal testiesoof Staff's withess Sarah Kliethermes also
conclusively demonstrates that Mr. Dauphinais’ gsial is fundamentally flawed and his
conclusions are unreliable. She is equally clear ‘fa] rate of approximately ** o to
*x ** per MWh at Noranda’s meter is necessaoyprovide other customers the level of
benefits assumed by Mr. Brubaker in his testindhy

Notwithstanding that affordability should not beethasis for setting rates for the New
Madrid smelter or any of Ameren Missouri’'s othesttumers, Noranda has failed to demonstrate
that its proposed $30/MWh rate is reasonable uadgrecognized regulatory standard. Noranda
concedes the proposed rate is not cost-based,handvidence that purports to show that the
Company’s other customers would be better off & simelter remains on the system under a
subsidized rate simply is not credible.

b. There Is No Basis Whatsoever for Excluding Norandieom Its Fair Share of FAC

Charges, from Artificially Moving It Away from Cosbf Service by Capping Future
Increases at Two Percent, Or for Extending the Posgd Rate Subsidy for Ten Years.

The remaining features of Noranda’s proposal +é¢geest for exemption from the FAC,
a two percent rate cap, and a ten-year term fomptbposed rate subsidy — are similarly not
supported by record evidence and should be rejdotetiat reason. Noranda’s testimony offers

very little in the way of specific support for any these features. Certainly they are mentioned

1341d. p. 30, I. 4-18.
135Ex. 204, p. 2,1.20-p. 3, 1. 2.
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in the direct or surrebuttal testimonies of MesSmith and Brubaker, but their mention is
limited to a brief explanation of the specific fiei@s of Noranda’'s proposal and provides
justification of those featurds® The only justification offered is an implicit on€hat the FAC
exemption and the rate cap are needed to keeptbkes's future rates as close as possible to
$30/MWh, and the ten-year term is necessary toceffee Noranda's desire for a long-term
solution to the smelter’s financial problems.

Ameren Missouri, the Staff, and the Office of thebkc Counsel (*OPC”) each argue
that the Commission should reject each of theseetlieatures of Noranda’'s proposal. With
regard to the proposed exemption from the FAC aeddte cap, both Mr. Davis and the OPC'’s
witness Lena Mantle point out that separately, dagecially when taken together, these two
features of Noranda’s proposal will exacerbateghe between subsidized and cost-based rates
to a point that at the end of the ten-year termilit be difficult — if not impossible — for the
Commission to return the smelter to a rate thdiased on Ameren Missouri’'s actual cost of
providing servicé®’ Focusing on the effect of the proposed rate capealMr. Davis estimated
that assuming Ameren Missouri’'s rates are incikasyesix percent every two years, at the end
of Noranda’s proposed ten-year term the smelteatesr would be approximately 34 percent
below its cost of servicE® Adding the effects of the proposed FAC exempti@uld increase
that gap even more, probably significantly moreisTgrompted Mr. Davis to observe that:

[a]s this gap increases, it will become impossibke a practical matter, to

eliminate the subsidy after ten years because mgdvam a subsidized rate to a

cost of service-based rate overnight will produggnifcant rate shock for

Noranda. Consequently, | am concerned that elinmgadhe subsidy at the end of

the 10-year proposed effective period and moving tost-based rate will not be

accomplished in a single rate change but will,éadt require a lengthy phase-in
to avoid severe rate shock. That suggests AmeresdJii’s other customers will

1% 5ee Ex. 1HC, p. 3, I. 13-17.
137Ex. 100, p. 7, I. 1-15; Ex. 300, p. 12, |. 18 td.p, |. 7.
1381d. p. 7, 1. 18-22.
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be on the hook to subsidize rates for Noranda b&fond the proposed ten-year
period®®

As for Noranda’s proposed ten-year term, Staff esginat if the Commission approves a
reduced rate for the smelter Noranda should beinetjto justify the continuation of the special
rate at each of Ameren Missouri’'s general rate £H8eBecause the Company opposes any
special rate for the smelter, it did not presestit@ony specifically addressing the proposed ten-
year term. But in considering Noranda’s proposegddition to the concerns already described
the Commission should keep in mind that it is alA@stablished principle of regulatory law that
a current Commission cannot by its action bind falyre Commissiotf* or restrict its actions in
any way-*? But that is precisely what will occur if the Conwgsion approves Noranda’s proposal
and guarantees the smelter a rate subsidy fordarsy

c. Noranda’s Proposal Is Also Unreasonable; In Fact, s Unlawful Because It Asks the
Commission to Unlawfully Void a Term in Noranda'sddtract with Ameren Missouri.

It is beyond debate that the Commission has no ptovelieve a contracting party of its
contractual obligations.State ex rel. Utility Consumers Council v. Pub.vS&omm’n,585
S.w.2d 41, 47 (Mobanc1979). As the Commission is aware, when the Casion granted
the Company the certificate of public convenience aecessity (“CCN”) that allowed Noranda
to obtain service from the Company, Noranda andCivapany agreed that Noranda would take
electric service from Ameren Missouri (and@ tGompany would provide that service)
through at least May 31, 2020. We say “at leasttduse under the contract neither the

Company nor Noranda could ask that the servicenger@ent be changed until 10 years of

1391d. p. 8, I. 3-10.

140EX. 200, p. 4, 1. 1-4.

I ndeed, this particular Commission cannot binelitas new cases arise.

142 5ee, e.g.In the Matter of Lake Region Water & Sewer Compamypplication to Implement a General Rate
Increase in Water and Sewer Seryi(eile No. WR-2013-0461), Order Regarding MotionQuash Lake Region’s
Subpoena, pp. 8-9.
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service had passed, and even then if one or thex ptrty desired a change five years notice is
required**® What this means is that Noranda contractuallyveaiits right to leave the
Company’s system until May 31, 2020, and the Compamtractually waived its right to ask
the Commission to rescind the CCN until that sanade.d Noranda’'s agreement was
consideration for the Company’s agreement to puasuextension of its service territory so that
it could serve Noranda. Without its contract witbranda, the Company had no legal obligation
to pursue that extension or to commit to serve Naagor at least 15 years.

Noranda asks the Commission to change those ctudtaubligations, which is a power
the Commission simply does not possess. As Noravitteess Brubaker's testimony makes
clear, Noranda not only wants a large rate subsaly, it also wants a 10-year commitment for
below-cost rates (which would extend well beyondyN8a, 2020). Further, it wants the ability
to leave the Ameren Missouri system on just tworgeaotice!** Moreover, Noranda seeks to
change the ability to terminate the service arrarege from a bilateral right, where Noranda can
leave the system on May 31, 2020 (or thereaftenygoper noticend where the Company can
seek to cease serving Noranda as of that date I§s toea unilateral right, wherenly Noranda
can terminate the servi¢& Indeed, under the proposed tariff provision thauld purport to
make this change, Noranda could, in effect, keepubsidized rate with caps in each rate case in
place in perpetuity because the term of the agratelegergreens” after year 10, and according
to the tariff provision, only Noranda can give metto terminate it.

None of these changes can be lawfully ordered byGbmmission. Indeed, we would

contend that not even a court of competent jurismhiccould order these changes because

143 paragraphs 4 and 5 of the Agreement between NaraAfgminum, Inc. and Union Electric Company dated
December 14, 2004, attached as Schedule CDN-EtDitect Testimony of Craig D. Nelson in Case NA-H05-
0180 (Ex. 100).
i;‘: Ex. 16, Schedule MEB-1, Page 3 of 4, in the “CaxcttTerm” provision thereof (Brubaker Direct).

Id.
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Noranda could never establish the elements negessarvoke the drastic contractual remedy of
reformation, which is in effect the remedy Norarseks*® Nor, as earlier noted, can the
Commission essentially divest itself of its ongojagsdiction.

d. Noranda's Belated “Commitments” Are Insufficient athimpractical

After many questions during the first day of hegsir- some four months into this case —
Mr. Smith, in an apparent attempt to salvage adthproposal, offered two “commitments” so
long as Noranda gaverything elsat has asked for in this case: to maintain 888tiimne
workers (employees or contractors) at the New Mbdmelter, and to make $350 million of
capital investments in the smelter over the nemtyears. Consider, however, that Mr. Smith
would not agree to the following:

* He would not agree to limit dividends to Apollo other shareholders, or on
other restrictions on returning value to sharehalde

e He would not commit to provide any upside to theeotcustomers who would be
providing the huge subsidy each year, even in #s® evhere aluminum prices
recover or Noranda’s fortunes otherwise improve,would he agree to return,
over time, subsidies provided by Ameren Missoudther customers even if,
again, Noranda’s financial fortunes improved;

* He would not agree to pay Noranda'’s fair shareACE [Eharges; and

« He would not agree to pay Noranda’s fair sharaitfre rate increases.

An examination of what he indicated Noranda woujcka to reveals numerous problems
relating to the practicality and enforceability df. Smith’s commitments. With respect to the
commitment to maintain 888 full-time employees onttactors at the New Madrid smelter,

while Mr. Smith professes no “drive to convert tontact workers**’ he admits that his

commitment would allow Noranda to increase the nemméf contractors and decrease the

148 B4t no matter what Noranda might be able to argygrave in a court, those claims, and any reliebart could
grant, are beyond this Commission’s jurisdiction.

47Ty, p. 669, I. 2-3.
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number of employe€¥® He further admits that contractors could be seppby contracting
companies whose employees do not even live in dwtHel or even in Missout{?

Mr. Smith also could not answer a series of quasti@bout how, as a practical matter,
the Commission could effectively enforce the lidittommitments he says Noranda is willing to
make. For example, Mr. Smith was unwilling to agfeven assuming some practical means
could be found to do it) to a retrospective looklb#o see if Noranda had or had not met its
commitments. He further was unwilling to agree thatwas found that Noranda had not met its
commitments, any subsidy the smelter had receivedidvbe returned to other custom&ts.
Without such a commitment, Noranda could receil@@e subsidy for a given period, and if it
closed the smelter anyway, laid off workers, oleféito invest as much as it agreed, there would
be no mechanism to recover the subsidy from Nora&leh a scenario would enable Noranda’s
shareholders to gain the benefit of the approxilm&@80 million per year of subsidies provided
by Ameren Missouri’'s other customers without anguaance that Noranda would meet its
commitments. And even if Noranda would commit gay back such sums (a purely
hypothetical proposition), how could the Commissimassured that Noranda would have the
money necessary to do so? And how would the psoodseither stopping the subsidy
prospectively, or recovering subsidies Norandaaalyehad received (assuming Noranda were to
agree to a claw back), work?

The statutes authorizing the Commission to hearptaimts brought against utilities
clearly do not extend to a complaint by a utility &nyone else, for that matter) against Noranda.
Moreover, the law is very clear that the Commisstamnot award any kind of damages or

pecuniary relief. Straube v. Bowling Green Gas €827 S.W.2d 666, 668 (Mo. 195@)it(ng

187y p. 637, 1. 5-9.
1497y p. 637, 1. 23 to p. 638, I. 3.
10Ty, p. 642, 1. 13-23; p. 643, |. 15-25; p. 6441 .
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Laundry, Inc, 34 S.W.2d at 460. Put another way, the Commmssamnot issue an enforceable
judgment against Noranda. In addition, even if opeld somehow figure out a process to
enforce the commitments to at least change Noranmdée prospectively should it not live up to
its commitments, doing so will take time and mon&l the while, Noranda — and ultimately its
shareholders — would continue to benefit from aviheaubsidized rate that it did not deserve
because it did not meet its commitments.

The following exchange between Commissioner Halll #&meren Missouri witness
Terry Jarrett show that Mr. Jarrett also has gremecerns about the Commission’s ability to
enforce any condition to which Noranda might agree.

Q. Do you know how if even — even if Noranda was Ivng to

make those — make those promises, do you know holetCommission could

assure that those promises were complied with?

A. To tell you the truth, | don’t see how you couldke it in any way
enforceable. Noranda is a customer and it’s natleégd by the Commission. The

tariffs address what the utility has to do. It doesddress what the — usually

what a customer has to do. And so | don’'t knowdem’t know how you could

bring an action to — that a customer violated #ni#ft'>*

It is no answer to simply state, as Mr. Smith ditht “we would expect to meet the
commitment.**?> Fully taking Mr. Smith at his word doesn't chanifpe fact that people and
companies intend to meet commitments all the tiowe,sometimes fail to do $8° These are
difficult questions, for which there are no goodwaars. And that is yet another reason why the
Commission should deny Noranda’s request.

It is noteworthy that the General Assembly coukhfan legislation that would empower

the Commission to solve all of the problems assediavith Noranda’'s request for a rate

1517y p. 993, 1. 15 — p. 994, I. 1.

1527y p. 641, 1. 19-20.

153 Who knows if Mr. Smith will still be Noranda’s CE® the future, or who will control Noranda’s boand
otherwise make decisions for Noranda?
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subsidy, and thereby provide the Commission théstdowvould need to require and enforce
commitments like those proposed by Mr. Smith. Blsent such legislation, the Commission
lacks those tools, and without the ability to enéoiNoranda’s proposed commitments, those
commitments are all but worthless.

Noranda’s unwillingness to limit dividend payments,to agree to other mechanisms
that would prevent it from further enriching itsaseholders, warrants further attention. In
attempting to deflect the justified criticism of fdmda paying several special dividends, Mr.
Smith tried to make two points. First, he madeueageferences to the “prudence” of paying
those dividends at the time, and he worked verg lasuggest that the days of Apollo’s control
over Noranda are past, and that we can all treshdw “independent” Noranda board to act in
accordance with its fiduciary duties. In contr@msthese assertions, in his surrebuttal testimony
Mr. Smith claimed — without any support whatsoewvethat Apollo saved the smelter from
closure®*

In evaluating Mr. Smith’s claims, the Commissionosld consider the following
undisputed facts. Between 2008 and 2012 Norandd ppproximately $265 million in
dividends, with more than $200 million of them gpio Apollo. While it is true that from 2008
to 2010 Noranda’s debt declined (although it wak gtite substantial), it again increased
between 2010 and 2012, and increased further i3.200oday debt stands at a whopping 87
percent of the capital structure, and Noranda pastsabout as much in interest expense each
year as it is asking Ameren Missouri’s other custsnto contribute to it now through rate

subsidies. Moreover, Noranda has been to this dssion before claiming that its viability was

134 At one point he suggested that Apollo saved theltembecause “who else would buy a two-thirds stoyin”

smelter, alluding to the 2009 ice storm that knalcewn Associated Electric Cooperative, Inc.’s sraission lines
cutting power to Noranda. However, as later pairgat to him, Apollo bought Noranda in 2007 atragtiwhen
aluminum prices were and had been quite high, dmehwhe smelter was in full operation.
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threatened and that an electric rate increase wbudditen it further, only to then declare — not
long after it made that plea — additional largecsgdalividends.

On May 28, 2010, the Commission rejected a Stiparlabnd Agreement to which
Noranda was a party that called for Noranda toiveca rate reduction while all other customers
would receive a rate increase — an 11.74 percemeéase for Ameren Missouri’s residential
customers® Noranda attempted to justify the terms of theppeed Stipulation with a refrain
that should sound very familiar:

MIEC, and in particular, Noranda, attempt to justthese results by claiming

that Noranda needs special rate consideration to remaimpetitive with

other aluminumsmelters inthe United States, lest it be forceldse, resulting
in economic devastation to Missout.

After considering Noranda’s pleas, the Commissejaated the Stipulation.

The next year, despite its claims that without speate considerations the New Madrid
smelter might be forced to close, Noranda declaredl paid a large special dividend totaling
approximately $67 million. And it did so again tinext year, this time in the amount of
approximately $84 milliort>’

Mr. Smith talks about the aluminum industry’s “ag¢lalthough he can't tell us where
the industry currently is in that cycle. We knolat just a penny improvement in aluminum
prices increases Noranda’'s segment profit by about ** Under the construct being
proposed by Noranda, even with the additional “catmnts” it has indicated it would make,
there is nothing whatsoever stopping Noranda fraking advantage of improvements in its
earnings by paying further dividends to its shaléérs or by employing other means to return

value to shareholders.

155 Ex. 120, pp. 89-90.
1%61d., p. 90, 1 30.
157Ex. 116, p. 23; Ex. 115, p. 23.
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In addition, the Commission should not take comiiof¥ir. Smith’s claim that Apollo no
longer controls NorandaAfter Apollo sold nearly $50 million worth of Norandaosk earlier
this year, it continued to retain about 34 peradriioranda’s outstanding stock. And according
to filings made with the Securities and Exchangen@dssion, as long as it owns more than 30
percent of Noranda’s stock, Apollo has the rightdesignate six of Noranda’'s twelve board
members® Because of thatight, as stated in Noranda’s March 11, 2014, Prospectus
Supplement, Apollo will continue to be able to significantlyflnence or effectively control
our [Noranda’s] decisions:>

Neither Noranda’s board, as currently constitutedh( Apollo having apparently only
designated four directors, plus Mr. Smith), nor &ltgranda board of the future, owes any duty
whatsoever to this Commission, to the state of bliss to Ameren Missouri, or to Ameren
Missouri’s other customers. In fact, by law thettbowes its duties to Noranda’s shareholders,
and if in the board’s judgment paying more dividemno shareholders is in its shareholders’ best
interests, then that is what the board will — argliably must — do. Further, there is no doubt
that, as a matter of law and practicality, an gritiat has the ability to designate one-half of the
directors on the board can effectively control tbenpany by, at a minimum, ensuring that only
the non-designated directors it approves are naetnt the board® Consequently, even if
Mr. Smith himself truly does not intend to suppadditional shareholder dividends, it would be

naive to believe that Noranda (at Apollo’s behesttberwise) cannot pay whatever dividends it

18 Ey. 118, p. S-5.

159 Id.

180 And while the rules of the New York Stock Exchar@®YSE”) are not before the Commission, one must
guestion Mr. Smith’s claim that those rules someleauld prevent Apollo from exercising what Norarglawn
SEC filings admit to be Apollo’s ability to effeegly control Noranda. At a minimum, it must be arstood that
there is no law that requires Noranda’s stock tdigied on the NYSE, even assuming the NYSE rule $nith
vaguely points to provides for what he said it jidles for.
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wants to pay in the future, including dividends ded by the nearly $50 million per year
Noranda is asking Ameren Missouri’s other custonersay.

CONCLUSION

Noranda’s proposal to receive a huge rate sulthidyis far below its cost of service
constitutes a clear case of unlawful, undue disoation, because it would not be based on any
difference whatsoever in the nature of the serpicwided to Noranda by Ameren Missouri. It
is also unlawful because it would require a ratange without consideration of all relevant
factors, thus violating the prohibition againstgt@zissue ratemaking.

Noranda’s proposal also reflects bad regulatoticpofor it would put the Commission
in the position of picking winners and losers, avmlild lead to a rush of similar requests from
others who prefer to be a winner, rather than arlodVhere would the Commission draw the
line?

But even if the proposal were not unlawful and eveot bad policy, Noranda has failed
to meet its burden to establish that it is entitied nearly $50 million per year rate subsidy from
other customers. It has not proven that it musehhis relief in order to sustain its operations,
and even if its financial situation were as badNasanda claims, Ameren Missouri’'s other
customers should not be forced to bail out the Ndadrid smelter given the record of bad
management and shareholder decisions (includirgetbb Apollo) that both drained Noranda of
liquidity it now seeks to restore, and so highlydmged the company that it pays nearly $50
million per year in interest charges alone, andfiectively barred from borrowing additional

funds from conventional sources.
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Aside from these deficiencies, it is clear that Kind of relief Noranda is requesting is
essentially an economic development proposal thathé proper province of the General

Assembly. As Senator Chris Kelly testified,

| cannot conceive of a more damning indictment wf @ducational system than
the fact that we are even having this discussidr Fublic Service Commission

is being asked to perform an essentially legistafunction. That is to grant large
subsidies.

* % %

* % %

*k%k

For you to start down that road | think is tragiedais a disaster and is a
perversion of the roles of the two institutidfis.

For all of the reasons stated in this brief, tbkef requested by Noranda should be

denied.

%17y, Vol. 4, p. 21, 1. 8 to p. 24, |. 19 (JeffensBity Local Public Hearing).
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