
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the matter of Union Electric Company ) 
d/b/a AmerenUE for Authority to File ) 
Tariffs Increasing Rates for Electric  ) Case No. ER-2007-0002 
Service Provided to Customers in the  ) 
Company’s Missouri Service Area.  ) 
 

UNION ELECTRIC COMPANY d/b/a AMERENUE’S 
RESPONSE TO ORDER ESTABLISHING TIME TO RESPOND TO ISSUE RAISED IN 

PUBLIC COUNSEL’S BRIEF AND MOTION TO STRIKE  
 

COMES NOW Union Electric Company d/b/a AmerenUE (“AmerenUE” or “Company”) 

and, in response to the Commission’s May 4, 2007 Order,1 hereby responds to an issue raised for 

the first time by the Office of the Public Counsel (“OPC”) in its Post-Hearing Brief, and also 

moves to strike the following:  (a)  the heading entitled “Taum Sauk Regulatory Capacity” and 

the paragraph appearing after that heading at page 54 of OPC’s Post-Hearing Brief; and (b) the 

line item appearing on Staff’s Revised True-up Reconciliation filed on April 19, 2007 which 

reads:  “Taum Sauk Hold Harmless – Capacity Sales” and the associated dollar figure and note 

(10) appearing on that Reconciliation.  In support of its Response and Motion to Strike, the 

Company states as follows:  

1. OPC’s adjustment is far out-of-time and violates the Commission’s rules and its 

Procedural Order.  Specifically, OPC has, for the first time in its Post-Hearing Brief, improperly 

presented a revenue requirement adjustment that if it were to be proposed at all unquestionably 

should have been a part of OPC’s case-in-chief.  OPC, weeks after the evidentiary hearings 

ended,2 has now sought to enhance its already outlying revenue requirement position by an 

additional alleged $10.3 million to reflect OPC’s speculative allegation that capacity from the 

                                                 
1 See also 4 CSR 240-2.130 (7) & (8) and the Commission’s Order Adopting Procedural Schedule and Test Year 
dated September 12, 2006 (“Procedural Order”). 
2 Which creates the current situation, where the Commission must now deal with an out-of-time adjustment less than 
two weeks before its Report and Order must be issued. 
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Taum Sauk Plant might have been sold had the plant been in service.  The “facts” OPC relies 

upon for its newly raised adjustment are all based upon direct testimony filed by the Company 

months before before OPC was required to file its direct case.  Consequently, OPC’s new 

adjustment violates not only the letter, but the spirit of the Commission’s rules and its Procedural 

Order, and all references thereto should be stricken.  

2. 4 CSR 240-2.130 (7) is specific:  “Direct testimony shall include all testimony 

and exhibits asserting and explaining that party’s entire case-in-chief.”  The Commission’s 

Procedural Order is specific:  “The Commission will require that testimony be prefiled …. [a]ll 

parties must comply with this rule.”  Procedural Order ¶ (A).   

3. In rate case proceedings, the Company files its direct case – which consists of 

support for its requested revenue requirement – and all other parties file their direct cases, based 

upon their audits (which in this case they had more than five months to complete).  Parties must, 

in their direct cases, present support for their recommended revenue requirement and any 

adjustments they propose; i.e., they must provide substantial and competent evidence to support 

their case-in-chief.  Typically, various adjustments to the Company’s direct case are proposed 

and supported by various parties.  The Company, having then been fairly apprised of proposed 

adjustments, then has the opportunity to rebut the other parties’ adjustments and other parties 

rebut the Company’s position.  Finally, surrebuttal testimony is filed, if indicated based upon the 

rebuttal testimony that is filed, and evidentiary hearings are held during which the record in the 

case is completed.  The Commission also has rules that accommodate issues that could arise for 

the first time at the hearings.3    

                                                 
3 See, e.g., 4 CSR 240-2.130(8) (Providing that parties will not be precluded from having a reasonable opportunity to 
address matters not previously disclosed which arise at the hearing).   
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4. The brand new issue OPC tries to support in one paragraph stuck at the end of its 

Post-Hearing Brief was not proposed by OPC until nearly three weeks after the evidentiary 

hearings in this case concluded and, as outlined below, did not arise for the first time at the 

hearings.  In support of its after-the-fact and improper adjustment, OPC cites to page 3902 of the 

hearing transcript and to AmerenUE witness Martin J. Lyons Jr.’s Direct Testimony relating to 

the Company’s request for a fuel adjustment clause, which was filed more than seven months 

ago.  OPC’s citation to page 3902 of the hearing transcript appears calculated to suggest (a 

suggestion that is, at best, misleading) that the $2.00/kw-month figure used to underlie OPC’s 

adjustment came up at the hearings.  In fact, the transcript makes clear that the $2.00/kw-month 

figure came from AmerenUE witness Robert J. Mill’s Direct Testimony4 and the tariff sheets 

filed to initiate this case -- filed on July 7, 2006 – ten months ago.      

5. OPC’s adjustment is improper, and similar attempts to manufacture evidence for 

the first time in a brief have been rejected by the Commission.  For example, in In the Matter of 

The Empire District Electric Company’s Tariff Revision, 6 Mo. PSC 3d 17 (Feb. 13, 1997), the 

Commission struck portions of Empire’s brief by which Empire attempted to inject a higher rate 

increase request ($6 million versus $4 million) into the case by virtue of a new calculation 

appearing for the first time in Empire’s brief.  In striking that portion of Empire’s brief, the 

Commission stated that “this is a perfect illustration of the problem.  In order to have a full and 

fair hearing, the derivation of the alleged $6 million deficiency must be contained in testimony 

which is subject to cross-examination.  It is not sufficient for the calculation to appear for the 

first time in posthearing briefs or pleadings.”  Indeed, OPC’s newly-raised adjustment would 

have been improper even had it attempted to do so via rebuttal testimony or surrebuttal testimony 

                                                 
4 Exh. 40, pp. 11-12; See also Exh. 78, Sch. WLC-E1-65 to Mr. Cooper’s Direct Testimony (Reflecting this $2/kw-
month figure). 
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rather than via direct testimony.  See, e.g., In the Matter of Missouri Gas Energy’s Tariffs, 2004 

Mo. PSC LEXIS 1184 (July 22, 2004) (Where the Commission found that Staff had withheld the 

substance of its testimony on a particular issue until surrebuttal, noting that by “concealing his 

methodology until filing his surrebuttal testimony,  . . . [the Staff witness] deprived opposing 

parties of the ability to propound data requests or to seek other discovery regarding his 

method.”).  If OPC is permitted to raise this new issue in its brief there will be nothing to stop 

other parties from emulating this behavior in other cases, thus undermining the Commission’s 

processes and rules.     

6. As alluded to earlier, recognizing the impropriety of proposing this adjustment 

weeks after the evidentiary hearings concluded, perhaps OPC may claim that somehow the issue 

of regulatory capacity came up for the first time at the evidentiary hearings.  If claimed, that 

would not be true.  AmerenUE witness Michael Moehn was asked during his deposition (Exhibit 

260 – taken on January 26, 2007) whether AmerenUE had or was making any sales of regulatory 

capacity.5  Indeed, Public Counsel Mills himself cross-examined Mr. Moehn extensively during 

his deposition,6 and specifically questioned Mr. Moehn about this very issue -- AmerenUE 

capacity sales.7  Consequently, any claim that OPC had no opportunity to raise this issue well in 

advance of the evidentiary hearings would simply be untrue, as evidenced by the fact that OPC 

knew about (and questioned AmerenUE witnesses about) sales of regulatory capacity many 

weeks before the hearings began, and had in its possession the very figures it now relies upon 

from Company direct testimony, filed many months earlier.  Simply stated, OPC cannot raise 

this issue now.8    Moreover, serious Due Process concerns are also presented by OPC’s out-of-

                                                 
5 Tr. p. 1207. 
6 Mr. Mills’s cross-examination covered pages 51 to 102 of the 134 page deposition transcript. 
7 Exh. 260 (Moehn Deposition). 
8 4 CSR 240-2.130 (7) & (8); Procedural Order. 
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time adjustment, and allowing such adjustments constitutes a direct attack on the Commission’s 

well-established processes, which are designed to ensure that Due Process is given to all litigants 

in cases before it. 

7. The Company, from the inception of this case, presented a revenue requirement 

that was based in part (indeed, in large part, given the significance of fuel and purchased power 

expense on the revenue requirement) on the results of its production cost modeling.  Every party 

to the case, including OPC, had full access to the results of the Company’s production cost 

modeling, and to the workpapers underlying that modeling, all of which were provided by 

Company witness Timothy Finnell.  The Company’s direct case explained that the production 

cost model was run based upon the Taum Sauk’s historical operations (which did not include 

capacity sales from the Taum Sauk Plant) as if the Taum Sauk Plant remained in service.  This is 

because the Company recognized that the absence of Taum Sauk would effectively increase its 

revenue requirement and, unless the Plant were treated as if it were in service, customers would 

not be held harmless from the reservoir failure in this rate case.9  The result of treating the Taum 

Sauk Plant as if it were in service during the test year was that the Company’s revenue 

requirement was adjusted downward, a fact that OPC and every other party to this case knew, or 

certainly had every reason to know.   

8. If OPC believed that the reduction in the Company’s revenue requirement 

reflected in the Company’s case as a result of modeling the Taum Sauk Plant as if it were in 

service was inadequate or incomplete or calculated improperly, OPC had more than five months 

before its direct case was due to be filed to audit the Company’s filing and to raise the issue.  

OPC failed to do so.   

                                                 
9 See Exh. 1, p. 34, l. 8 to p. 35, l. 5 (Baxter Direct); Exh. 85, p. 8, l. 10-12 (Finnell Direct).  Each piece of testimony 
explained that the Company had treated the Taum Sauk Plant as if it were in service during the test year, and thus 
Taum Sauk had been dispatched economically along with all other Company generating units during the test year. 
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9. It is not as if the Company’s modeling in this case was free from scrutiny or that 

the Company’s witnesses were unavailable.  Both the Staff and the state of Missouri availed 

themselves of numerous opportunities to meet informally (with the Company’s cooperation) with 

various Company experts, including Mr. Finnell, who conducted the Company’s modeling.  

Depositions of five Company witnesses were scheduled and taken, and OPC conducted extensive 

questioning in each of them.  The Company deposed several witnesses, including the Staff’s 

modeling expert, Mr. Rahrer, where OPC had ample opportunity to inquire about the adequacy 

or appropriateness of how the Taum Sauk Plant was modeled.10  The Company and the Staff, 

which both ran production cost models, agreed upon a number of modeling adjustments and 

corrections reflected in the Stipulation and Agreement as to Certain Issues/Items approved by the 

Commission.  OPC was involved in the discussions leading to that Stipulation and did not object 

to it.  Indeed, the Company’s and the Staff’s modeling are, based upon the evidentiary record in 

this case, in total agreement on all areas (including the modeling of the Taum Sauk Plant) with 

the exception of a disagreement on the energy price to use as an input for running the model and 

a very small disagreement on off-system sales volumes.11   

10. If OPC had questions, or believed some aspect of the Taum Sauk Plant had not 

been properly accounted for, OPC could have deposed Mr. Finnell, or Mr. Schukar, or any other 

Company witness.  OPC could have asked data requests or used other discovery tools12 to 

attempt to develop and support its out-of-time adjustment as part of its case-in-chief where it 

would have belonged.  OPC failed to do so, and its attempt to do so now is improper and should 

not be allowed. 

                                                 
10 OPC was given timely and proper notice of Mr. Rahrer’s deposition and chose not to participate. 
11 Tr. p. 1451. 
12 Indeed, OPC propounded over 400 data requests to the Company and, pursuant to the Procedural Order, was 
served with copies of (and could request copies of the responses to) the thousands of other data requests served on 
the Company in this case. 
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11. Not only is OPC’s attempt improper as violative of the Commission’s well-

established processes and rules, but the adjustment OPC argues for rests upon its argument that 

capacity sales from the Taum Sauk Plant should be accounted for, even though there is no 

evidence in the record supporting anything more than pure speculation about whether such 

capacity sales in fact should have been modeled.  Indeed, there is no evidence that capacity sales 

have ever been made from the Taum Sauk Plant.  Consequently, there is of course no evidence of 

the price of those sales, since the sales do not exist.13     

12. The Commission has rules for a reason – to protect its process which promotes 

fairness for all litigants -- and to aid the Commission in processing and deciding cases in a fair, 

just, and reasonable manner.  OPC should not be allowed to ignore that process.  OPC had a full 

and fair opportunity to audit the Company’s filing in the more than five months preceding the 

due date of its direct case; had a full and fair opportunity to conduct discovery, and did so; and, 

indeed, asked Mr. Moehn extensive questions about capacity sales.  OPC had every opportunity 

to timely raise this speculative adjustment, but failed to do so.  OPC should not be allowed to do 

so now.  It is simply too late to propose a brand new adjustment in this case.  

WHEREFORE, for the foregoing reasons, the Company respectfully requests that the 

Commission enter its order striking all references to the “Taum Sauk Hold Harmless – Capacity 

Sales” appearing on Staff’s Revised True-up Reconciliation, and striking the “Taum Sauk 

                                                 
13 OPC makes a weak attempt to tie an incentive rate included in the very small, 100 MW Industrial Demand 
Response (“IDR”) pilot program proposed by the Company in this case to price its alleged and speculative capacity 
sales from Taum Sauk.  Reliance on this incentive rate from this small pilot program is entirely inappropriate.  As 
AmerenUE witness Robert Mill’s Direct Testimony explains, (Exh. 40, pp. 11-12) the IDR pilot would require 
mandatory curtailments (unlike past demand-response programs at AmerenUE).  In order to attract participation in 
the pilot program, the Company set this figure at a generous level (Tr. p. 4283, l. 17-18).  Moreover, in addition to 
the fact that the entire program applies to only up to 100 MW (and no more than five customers), the curtailments 
would total no more than 200 hours (out of 8,760 hours) per participant per year (Exh. 40; Exh. 78, Sch. WLC-E1-
65).13  Consequently, Public Counsel’s use of $2 per kw-month for all hours in all 12 months of the year mixes 
apples and oranges and is, in any event, irrelevant and speculative since there is no evidence of record that capacity 
sales from the Taum Sauk Plant have ever occurred. 
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Regulatory Capacity” heading and paragraph following that heading on page 54 of OPC’s Post-

Hearing Brief, and that the same not be considered a part of the record in this proceeding.   

Dated:  May 9, 2007 

 
Steven R. Sullivan, # 33102 SMITH LEWIS, LLP 

 Sr. Vice President, General Counsel and  
 Secretary 

Thomas M. Byrne, # 33340 /s/James B. Lowery 
Managing Assoc. General Counsel James B. Lowery, #40503 
Ameren Services Company SMITH LEWIS, LLP 
P.O. Box 66149 Suite 200, City Centre Building 
St. Louis, MO 63166-6149 111 South Ninth Street 
(314) 554-2098 P.O. Box 918 
Phone (314) 554-2514  Columbia, MO 65205-0918 
Facsimile (314) 554-4014  Phone (573) 443-3141 
ssullivan@ameren.com Facsimile (573) 442-6686 
tbyrne@ameren.com lowery@smithlewis.com

 
 
Attorneys for Union Electric Company 
d/b/a AmerenUE 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that the foregoing Union Electric Company d/b/a AmerenUE Motion to 
Strike Portions of the Office of the Public Counsel’s Post-Hearing Brief and Reconciliation was 
served via e-mail, to the following parties on the 9th day of May, 2007.   
 
Staff of the Commission 
Office of the General Counsel 
Missouri Public Service Commission 
Governor Office Building 
200 Madison Street, Suite 100 
Jefferson City, MO 65101 
gencounsel@psc.mo.gov
 

Paul A. Boudreau 
Russell Mitten 
Aquila Networks 
312 East Capitol Ave. 
P.O. Box 456 
Jefferson City, MO 65102 
PaulB@brydonlaw.com
Rmitten@brydonlaw.com
 

Office of the Public Counsel 
Governor Office Building 
200 Madison Street, Suite 650 
Jefferson City, MO 65101 
opcservice@ded.mo.gov
 

John B. Coffman 
Consumers Council of Missouri 
AARP 
871 Tuxedo Blvd. 
St. Louis, MO 63119 
john@johncoffman.net
 

Joseph P. Bindbeutel 
Todd Iveson 
Missouri Department of Natural Resources 
8th Floor, Broadway Building 
P.O. Box 899 
Jefferson City, MO 65102 
joe.bindbeutel@ago.mo.gov
todd.iveson@ago.mo.gov  
 

Michael C. Pendergast 
Rick Zucker 
Laclede Gas Company 
720 Olive Street, Suite 1520 
St. Louis, MO 63101 
mpendergast@lacledegas.com
rzucker@lacledegas.com  
 

Lisa C. Langeneckert 
Missouri Energy Group 
911 Washington Ave., 7th Floor 
St. Louis, MO 63101 
llangeneckert@stolarlaw.com
 

Sarah Renkemeyer 
Missouri Association for Social Welfare 
3225-A Emerald Lane 
P.O. Box 6670 
Jefferson City, MO 65102-6670 
sarah@gptlaw.net
 

Stuart Conrad 
Noranda Aluminum, Inc. 
3100 Broadway, Suite 1209 
Kansas City, MO 64111 
stucon@fcplaw.com
 

Diana M. Vuylsteke 
Missouri Industrial Energy Consumers 
211 N. Broadway, Suite 3600 
St. Louis, MO 65102 
dmvuylsteke@bryancave.com
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Douglas Micheel 
State of Missouri 
P.O. Box 899 
Jefferson City, MO 65102 
douglas.micheel@ago.mo.gov
 

Rick D. Chamberlain 
The Commercial Group 
6 NE 63rd Street, Ste. 400 
Oklahoma City, OK 73105 
rdc_law@swbell.net  
 

H. Lyle Champagne 
MOKAN, CCAC  
906 Olive, Suite 1110 
St. Louis, MO 63101 
lyell@champagneLaw.com  
 
 

Matthew B. Uhrig 
U.E. Joint Bargaining Committee 
Lake Law Firm LLC 
3401 W. Truman 
Jefferson City, MO 65109 
muhrig_lakelaw@earthlink.net

Koriambanya S. Carew 
The Commercial Group 
2400 Pershing Road, Suite 500 
Crown Center 
Kansas City, MO 64108 
carew@bscr-law.com  
 

Samuel E. Overfelt 
Missouri Retailers Assn. 
Law Office of Samuel E. Overfelt 
PO Box 1336 
Jefferson, City, MO 65201 
moretailers@aol.com

 
       /s/James B. Lowery   
       James B. Lowery 
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