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INTRODUCTION

Significant access reform has not occurred in Missouri.  The implicit subsidies that have historically been included in the rates for access service to keep the cost of local service low still remain in Missouri access service rates.  These implicit subsidies must be removed from the rates for access services, and, to the extent deemed necessary, must be recovered through explicit support mechanisms.  As the FCC indicated, such reform is critical to the development of competition.       

The need for such reform is evidenced by the significant disparity that exists between the forward-looking cost of switched access calculated by Staff witness Dr. Johnson and the rates that are currently being charged in Missouri.  In addition, as Commission Staff pointed out, the intrastate switched access rates charged by Missouri’s LECs are 654% of the LEC’s interstate access rates for what is essentially an identical service.
  Dr. Johnson further highlighted the disparity between Missouri switched access rates and those in other states, disparities that cannot be dismissed because of differences in cost.  The Commission must address these disparities.  Federal law mandates that access rates be cost-based.  The Act also requires the elimination of implicit subsidies or support and the shifting, where necessary of such subsidy or support to explicit, competitively neutral support mechanisms.  The FCC has determined that the appropriate cost standard under the Act is a forward-looking cost standard.  Notwithstanding the requirements of the Act, a forward-looking cost standard is appropriate to employ in the establishment of the actual costs of providing switched access and for setting switched access rates based upon economic, policy and competitive considerations.  

ARGUMENT

I.
SCOPE OF THE PROCEEDING

In their Initial Briefs, some parties contend that this case was created only to address CLEC access rates and the Commission should limit any action it takes in this proceeding to CLEC access rates.  AT&T has already addressed the notices the Commission gave regarding the scope of this proceeding in its Initial Brief and will not belabor the argument here.  Suffice to say, the Commission gave clear notice that the scope of this proceeding was “to investigate all of the issues affecting exchange access service, including particularly the actual costs incurred in providing such service."
  Those who limit their focus to the caption of the case are focusing on form over substance.


Indeed, to acquiesce to this argument would ignore the very real and critical problem relating to access rates that exists today in Missouri.  If the Commission is going to effect any significant change, it needs to address ILEC access rates as well.  As a result, the scope of this proceeding extends beyond CLEC access charges.  The Commission must develop an overall strategy to establish a long-term solution that will result in just and reasonable rates for exchange access service, as it contemplated in its Order establishing this proceeding,
 and begin the implementation of such strategy in the manner recommended by AT&T herein.

II.
JURISDICTIONAL ISSUES

1.
Whether the Commission has the jurisdiction to direct an ILEC regulated under “price cap regulation” pursuant to Section 392. 245 RSMo 2000 to reduce its switched access rates?

2.
Whether the Commission has the jurisdiction to direct an ILEC regulated under “price cap regulation” pursuant to Section 392.245 RSMo 2000 to restructure its switched access rates?

The primary rule of statutory construction is to ascertain the legislature's intent from the language used and give effect to that intent if possible. Murray v. Missouri Highway and Transp. Comm'n, 37 S.W.3d 228, 233 (Mo. banc 2001).  The basic rules of statutory construction are:  

Statutes are construed in such a way as to avoid unreasonable, oppressive, or absurd results. Words contained in a statute should be given their plain and ordinary meaning. Provisions of the entire legislative act must be construed together and, if reasonably possible, all provisions must be harmonized. Related clauses are considered when construing a particular portion of a statute. Courts, in interpreting a particular statute, properly consider other statutes involving similar or related subject matter. All consistent statutes relating to the same subject are in pari materia and are construed together as though constituting one act, whether adopted at different dates or separated by long or short intervals. [citations omitted]

State v. One Hundred Fifty-Two Thousand Seven Hundred Sixty, and 00/100 Dollars ($152,760.00), in United States Currency, 2002 WL 31235863, pages 2-3  (Mo.App. S.D.)


Numerous parties argue that in enacting Section 392.245, the legislature stripped the Commission of its power to regulate rates.  Most of these parties completely ignore the first sentence of Section 392.245.1, which states: “[t]he commission shall have the authority to ensure that rates, charges, tolls and rentals for telecommunications services are just, reasonable and lawful by employing price cap regulation.”  Notably, this statement is in the active voice, not the passive voice.  Thus, it is clear that despite the provisions that follow this statement, the unmistakable intent of the Legislature was that the Commission retained ongoing oversight to ensure the justness and reasonableness of rates even under a price cap regime.  

This interpretation is consistent with the obligations set forth in Section 392.200, which remains applicable to price cap companies.  There is no exemption from the applicability of Section 392.200 in the price cap statutes.  To the contrary, Sections 392.245.4(5) and 392.245.11 of the price cap statutes explicitly require that rates must be consistent with Section 392.200.  Section 392.200.1 provides that all charges made by any telecommunications company must be just and reasonable and every unjust or unreasonable charge is prohibited and declared to be unlawful.  Applying the rules of statutory construction, it is clear that the Legislature intended to retain the Commission’s ability to ensure that rates are just and reasonable.

Commission Staff contends that the price cap statute is ambiguous as to the Commission’s ongoing authority to ensure just and reasonable rates.
  On the one hand, Staff claims that it could be argued that the fact that the price cap statue is silent on the Commission’s authority to change the ILECs’ rates indicates that the Legislature did not intend to confer such authority on the Commission.
  On the contrary, the Legislature expressly conferred on the Commission ongoing oversight of the ILECs price cap rates, and implicit in that authority is the ability to correct rates that the Commission determines to be unjust and unreasonable.  What the Legislature eliminated was the review and approval process associated with each rate change and the overall ability of the Commission to address a price cap company’s overall earnings through an across-the-board rate of return proceeding.  However, the legislature left intact the Commission’s ultimate authority to act if the Commission determined that the rates established by the ILEC were not just and reasonable.

Commission Staff posits that the statutory exemption of Section 392.240 appears to preclude the Commission setting new rates.
  Staff’s view is an overly broad reading of the exemption, particularly when construed together with other provisions of the statute.  The exemption of Section 392.240 simply means that price cap companies are no longer subject to rate-of-return regulation and the procedures for changing rates for companies subject to rate-of-return regulation. That exemption, in and of itself, does not strip the Commission of its authority to change individual rates that it determines are not just and reasonable.  That authority was retained by the Legislature as discussed herein.

On the other hand, Commission Staff acknowledges that the price cap statutes retained the Commission authority to ensure that all rates are just and reasonable.
  Yet, at the same time, Commission Staff contends that if one accepts the argument that a price cap companies rates are by definition just and reasonable (apparently for all time), Section 392.200.1 would not apply because the Commission would lack the authority to declare a price cap company’s rates unjust and unreasonable.
  Staff’s position is contrary to basic tenets of statutory construction.  If the Legislature had intended that the price cap companies rates were, by definition, just and reasonable, the statutory references requiring that price cap rates be consistent with Section 392.200 and the first sentence of Section 392.245.1 would be rendered meaningless.  The statute must be interpreted in a manner to give these provisions meaning.  Accordingly, the only reasonable interpretation is that the Commission has ongoing oversight authority to ensure that price cap company’s rates are just and reasonable.  A more plausible reading of the statute is that the Commission has the authority to, on its own initiative, take whatever action is necessary to correct specific price cap rates that it determines are not just and reasonable.

The maximum allowable prices carry the presumption of reasonableness but nothing more. Nothing in Section 392.245 restricts the authority of the Commission to correct a maximum allowable price, which has proven to be unreasonable and antagonistic to the purposes of the Public Service Commission Law.   In pursuit of its purposes under Section 392.185, the Commission has the lawful discretion to examine a rate once justified as a maximum allowable rate, and ensuring that it is just and reasonable under other lawful standards.  If that rate fails under examination, the Commission may set it aside and enter other appropriate relief.

For these same reasons, the Commission has the authority, as part of its correction of an unjust or unreasonable rate, to restructure a price cap company’s rates.  In addition, as AT&T pointed out in its Initial Brief, Sections 392.245.8 and 9 provide the blueprint for rate restructuring when a price cap company voluntarily reduces its access rates.  If a restructuring of this nature was envisioned by the legislature in Section 392.245, then similar restructuring ordered by the Commission under its general authority and jurisdiction cannot be labeled as ultra vires.  

AT&T agrees with Staff that the Missouri Universal Fund may be used to restructure access rates in Missouri.
  Such restructuring is consistent with the provision of the Missouri Universal Service Fund legislation, Section 392.248. and the Federal Act’s mandate to make implicit support explicit. Section 392.248 provides that a fund shall be established in order to “ensure just, reasonable, and affordable rates for reasonably comparable essential local telecommunications services” and requires that the Missouri USF must be consistent with the rules and obligations established by the FCC in implementing the requirements of the Federal Act.
  In the Telecommunications Act of 1996, Congress directed the FCC and the States to take the steps necessary to establish support mechanisms to ensure the delivery of affordable telecommunications service to all Americans, including low-income consumers, eligible schools and libraries, and rural health care providers.  Specifically, Congress directed the Commission and the States to devise methods to ensure that "[c]onsumers in all regions of the Nation, including low-income consumers and those in rural, insular, and high cost areas . . . have access to telecommunications and information services . . . at rates that are reasonably comparable to rates charged for similar services in urban areas."
  The Federal Act states that support mechanisms must be specific and predictable
 and equitable and nondiscriminatory.
  This obligation was confirmed by the Supreme Court in AT&T v. Iowa Utilities Board where the Court stated that “§254 [of the Act] requires that universal subsidies be phased out,” and any existing implicit subsidies are “temporary.”
  The FCC has recognized that the historic support for local service that is currently still reflected in access rates in Missouri is a subsidy that must be eliminated or made explicit under the Federal Act.  In fact, in the Calls Order, the FCC stated that the purpose of the Order was to “remove “implicit subsidies in access charges and recovering costs from those services that cause them.”
  In addition, Section 254(f) of the Act permits States to adopt regulations not inconsistent with the FCC’s rules to preserve and advance universal service.

The Missouri statute on Universal Service Funding was enacted in furtherance of the mandates set forth in the Act.  Thus, those who claim that the Missouri Universal Service Fund cannot be used to remove the implicit subsidies in access charges in order to make them explicit, as opposed to increasing the rates for basic local service above the level the Commission deems to be just, reasonable and affordable are simply wrong.  

The historic support in intrastate access charges must also be eliminated or made explicit, either by increasing basic local service rates to require basic local subscribers to pay a rate more reflective of the cost of basic local service or through some other explicit mechanism, such as offsets from the USF or through surcharges.  To correct the inequity between access rates and basic local rates, the Commission has broad authority and a broad range of solutions including implementation of a “surcharge” to recover on a non-traffic, sensitive basis, the costs of the local loop which have been historically recovered by traffic-sensitive access charges.  AT&T submits that a reduction in an unjust access rate and corresponding use of the Missouri USF to offset such reductions or the development of a surcharge, or increase, in an existing rate, for purposes of revenue-neutrality is within the Commission’s authority.

 Under 4 C.S.R. 240-31.040(6) the Commission has promulgated a rule regarding the affect of disbursements from the fund as follows:

The affect of distribution from the MoUSF shall be revenue-neutral, with offsetting reductions in rates for other services to be determined by the Commission. 

The Commission recognizes by its own rules that in appropriate contexts, rates can be adjusted to effect the purposes of its other orders. 

Furthermore, as AT&T stated in its Initial Brief, a restructuring in which revenue losses are offset against an increase in basic local rates, or by creation of a rate device-- like a surcharge --to recover lost revenue, is consistent with one of the purposes of the Chapter 392: to “ensure that customers pay only reasonable charges for telecommunications services.” Section 392.185(4).   

3.
Whether an ILEC regulated under “price cap regulation” pursuant to Section 392.245, RSMo 2000 may voluntarily reduce its switched access rates?
4.
Whether an ILEC regulated under “price cap regulation” pursuant to Section 392.245, RSMo 2000 may voluntarily restructure its switched access rates?
There appears to be consensus that ILECs regulated under “price cap regulation” may voluntarily reduce or restructure their switched access rates.

5.
Whether the Commission has the jurisdiction to direct an ILEC that is regulated under rate of return regulation to reduce its switched access rates without conducting a full rate case?
6.
Whether the Commission has the jurisdiction to direct an ILEC that is regulated under rate of return regulation to restructure its switched access rates without conducting a full rate case?
There appears to be general consensus that the Commission may not reduce or restructure the switched access rates of an ILEC regulated under rate of return regulation without a full hearing, unless such reduction or restructure is done in a revenue neutral manner.  Accordingly, switched access rates could be reduced or restructured so long as any revenues affected by such reductions or restructure were replaced via rate increases elsewhere or other means of funding, such as surcharges or explicit support.   

7.
Whether an ILEC that is regulated under rate of return regulation may voluntarily reduce its switched access rates without filing a full rate case?
8.
Whether an ILEC that is regulated under rate of return regulation may voluntarily restructure its switched access without filing a full rate case?

There is general consensus that a rate of return regulated company may voluntarily reduce or restructure its switched access rates.  The Commission is free to hold a hearing on the proposed reduction to determine whether a negative financial impact may result or otherwise whether the public interest is affected, but that does not bar the company from making the proposal. 

9.
Whether the Commission has the jurisdiction to direct a CLEC to reduce switched access rates?
10.
Whether the Commission has the jurisdiction to direct a CLEC to restructure switched access rates?

There appears to be general consensus on these issues, based upon the Commission’s determination in In the Matter of the Access Rates to be Charged by Competitive Local Exchange Telecommunications Companies in the State of Missouri, Case No. TO-99-596, Report and Order (June 1, 2000).  

III.
PROTECTIVE ORDER ISSUE


The protective order issue is a simple one: should the Commission eliminate the Highly Confidential (“HC”) category of protection found in the current protective order, retaining instead a one-tier level of confidential protection.  AT&T is not requesting the confidential information suddenly be publicly disclosed.  AT&T’s proposal would simply mean that in-house experts would be permitted to see confidential information in Missouri by executing a nondisclosure agreement, as they do in every other Southwestern Bell state and throughout the rest of the country.  


The only company to object to AT&T’s proposed change in the standard protective order is Southwestern Bell.  Most parties have no objection to eliminating the HC category in the Standard Protective Order. Indeed, Commission Staff, Sprint, MCI, ALLTEL support AT&T’s proposed change.


In its Initial Brief, SWBT presents no new legal or factual support to substantiate its position.  Instead, SWBT makes many of the same arguments it advanced in its prehearing pleadings on this issue.  The arguments SWBT does advance do not in any way rebut AT&T’s due process claim.  First, SWBT claims that AT&T failed to cite any authority that supports its due process argument.
  This assertion is specious.  In its Motion for Reconsideration, AT&T cited the standard for assessing due process violations.  AT&T then conducted an extensive analysis of each prong of that legal analysis and the inescapable conclusion was that AT&T had every right to access the confidential information at issue here using its in-house experts.  SWBT, on the other hand, does not make any attempt to address or refute the legal analysis performed by AT&T.  It makes no attempt to bring forth facts to demonstrate why AT&T’s in-house experts are afforded access to SWBT’s cost information in every other state by executing a standard nondisclosure agreement, but they cannot be afforded the same access in Missouri.  The simple fact is that SWBT cannot rebut AT&T’s legal or factual analysis.  SWBT cannot present a single reason why this information should be subject to differing treatment in Missouri.  Applying the balancing test, there is no governmental or private interest that outweighs AT&T’s (and other parties) right to have their in-house experts review this confidential information using the single tier protective order proposed by AT&T.  

SWBT claims that AT&T could have performed its own cost study and marked it HC and then AT&T’s cost study would have been subject to the same protections as other cost studies.
  This argument completely misses the mark.  The fact that AT&T had an equal opportunity to produce its own cost study and mark such cost study as HC does not in any way address the issue of access to other parties’ cost studies.  AT&T has a right to look at all of the evidence that affects its interests and rights in Commission proceedings.  AT&T has not had the ability to do so in this proceeding.  AT&T could not see the access cost studies of those companies that charge AT&T access and AT&T has not been able to review Staff’s cost studies for its own costs as well as for the ILECs who assess access charges on AT&T.  Without such access, AT&T’s ability to fully and effectively participate in this case and others has been impeded. 

Second, SWBT contends AT&T should be forced to use outside consultants.
  AT&T stated in its Motion for Reconsideration, AT&T’s due process rights cannot be adequately protected by using outside consultants.  The consultant cannot adequately defend, enforce and protect AT&T’s rights if he/she cannot meaningfully consult with his/her client.  Under the current protective order, the consultant would essentially have to fly solo.  He/she could not share information with AT&T’s in-house experts or obtain the client’s specific guidance on their concerns, issues and directives regarding the cost assessments conducted by other parties.  AT&T’s in-house experts have substantially more experience and knowledge regarding ILEC access cost studies, having analyzed and critiqued those same studies in other states.  

Moreover, as WorldCom and ALLTEL contend, parties should not be forced to retain expensive consultants, particularly in these economic times, in order to participate in Commission proceedings.  Of course, SWBT would advocate such an outcome because, as the largest monopoly provider, it is to its competitive advantage to raise its rival’s costs.  However, there is absolutely no basis for this Commission to impose such a requirement on other parties, where SWBT has made no demonstration that the information it seeks to protect warrants Highly Confidential protections.  As AT&T has indicated, this information is not subject to such elevated protections in any other state in SWBT’s territory.  Staff confirms that very little of the cost study information produced in Missouri that was labeled HC warrants such elevated protection.
  Even the vendor prices, i.e., switching costs, have been viewed in other SWBT jurisdictions, with no objection by SWBT or the vendors that CLECs have abused or misused this data and with no apparent increase in vendor pricing (the purported damage SWBT claims it may suffer if the protective order is modified).  In fact, switching prices have been decreasing.

Next, SWBT contends that AT&T could go through the costly and time-consuming process of negotiating for access for its in-house experts in every case, with every party that has HC information.
  ALLTEL went through such a process just with SWBT in this case and they contend that their ability to participate has been seriously diminished.  Clearly such a practice would be an administrative nightmare in a case where there are multiple parties, such as was the case here.  Parties should not be forced to go through such a burdensome process, particularly where no basis has been established for maintaining the HC category of protection.  

SWBT claims, without citation, that no party identified any information that they needed to participate in this case that they did not have access to.
  That is simply false.  AT&T has made clear that it has not been allowed access to the ILECs’ cost studies and to Staff’s cost studies, including the studies that Staff performed that purportedly reflected their calculation of AT&T’s access costs in Missouri.  Because Staff’s studies were derived using ILEC HC data, AT&T’s witnesses could not review any of these studies, including the one identifying Staff’s calculation of AT&T’s access costs.  Mr. Kohly testified that AT&T was unable to review Staff’s studies and, as a result, AT&T was not able to determine whether it should go to the expense of conducting its own cost study.
    In addition, AT&T’s in-house experts could not review Staff’s studies regarding ILEC access costs – studies they have reviewed in other states and have substantial knowledge regarding the studies methodologies and inputs.  As a result AT&T could not effectively review and critique any of the cost studies offered up by most of the parties in this proceeding.  AT&T could not make effectively advance positions on any of the input issues that are at issue in the proceeding.  AT&T could not effectively critique the various cost model approaches that were offered up as useful by the Staff and its witness Dr. Johnson.  As one of the largest purchasers of access services in Missouri and as a party whose own access rates are to be effected by the outcome of this proceeding, AT&T’s inability to access cost study information impairs AT&T’s ability to be heard and to defend, enforce and protect its rights.  This is the very essence of what due process is designed to protect. 

In addition, during the hearing and in its Initial Brief, ALLTEL stated that its ability to participate in this proceeding was seriously diminished because its in-house experts were unable to gain access to all of the highly confidential information.

Clearly the terms of the protective order proposed by AT&T are sufficient to protect SWBT’s interest, while at the same time balancing the interests of other parties and affording the other parties the opportunity to more fully and fairly participate in Commission proceedings.  AT&T’s proposed protective order provides more than adequate protection.  This proposed protective order contains a single designation of “Confidential Information”.  Access to “Confidential Information” is limited to counsel of record, regulatory personnel acting at the direction of counsel, and outside consultants employed by the receiving party.  Persons afforded access under AT&T’s proposed revised protective order prohibited from either using or disclosing such information for purposes of business or competition or any other purpose other than the purpose of preparation for and conduct of this proceeding and are also required to keep that information secure. 
   The material designated as “Confidential Information” is protected from misuse by internal experts using the same high standard that applies to outside experts under the legacy Protective Order.  Internal experts would be prohibited from divulging or misuse any confidential information.  This is the protective order that should be the standard in Missouri.  The inescapable conclusion is that there is no basis to retain the current two-tier protective order.  AT&T’s in-house experts have reviewed ILEC cost study information in every other state and the ILECs in this state appear willing to allow in-house experts access to “Highly Confidential” information.  Consequently there is every reason for this Commission to modify the current protective order in the manner proposed by AT&T, rather than forcing every party to negotiate side agreements to gain access to confidential information.
    
IV.
SUBSTANTIVE ISSUES

ISSUE 1 – What is the appropriate cost methodology (i.e., TSLRIC, LRIC, embedded, stand alone, etc.) to be used in determining the cost of switched access?

1.
Appropriate Cost Methodology
The Commission should direct that a TSLRIC cost methodology be used in determining the cost of switched access service in Missouri.  TSLRIC is the only cost standard that is consistent with the FCC’s forward-looking economic cost standard developed to comply with the requirements of the Act.  TSLRIC complies with the cost standard required by Missouri law.  TSLRIC is the cost standard that is almost universally employed by other state commissions in determining network costing issues. 

The federal Act requires that network elements and interconnection prices must be based on cost.
  The FCC has determined that the appropriate cost to implement the Act’s cost-based standard is forward-looking cost.  In its Local Competition Order, the Universal Service Order and the Access Reform Order, the FCC has directed the use of forward-looking costs.
  As the FCC concludes:

Adopting a pricing methodology based on forward-looking, economic costs best replicates, to the extent possible, the conditions of a competitive market.  In addition, a forward-looking cost methodology reduces the ability of an incumbent LEC to engage in anti-competitive behavior.  Congress recognized in the 1996 Act that access to the incumbent LECs' bottleneck facilities is critical to making meaningful competition possible.  As a result of the availability to competitors of the incumbent LEC's unbundled elements at their economic cost, consumers will be able to reap the benefits of the incumbent LECs' economies of scale and scope, as well as the benefits of competition.  Because a pricing methodology based on forward-looking costs simulates the conditions in a competitive marketplace, it allows the requesting carrier to produce efficiently and to compete effectively, which should drive retail prices to their competitive levels.  We believe that our adoption of a forward-looking cost-based pricing methodology should facilitate competition on a reasonable and efficient basis by all firms in the industry by establishing prices for interconnection and unbundled elements based on costs similar to those incurred by the incumbents, which may be expected to reduce the regulatory burdens and economic impact of our decision for many parties, including both small entities seeking to enter the local exchange markets and small incumbent LECs.

In addition, Missouri telecommunications law has directed the Commission to use a cost methodology that, at a minimum, considers long run incremental cost or “LRIC.”  As a result, the Commission has historically used LRIC as a means to assess the cost of telecommunications service in Missouri.
  

SWBT and Sprint agree that the Commission should adopt a forward-looking cost methodology to determine the cost of switched access service in Missouri.
  

The alternative methodologies offered by other parties - stand-alone and fully allocated/distributed cost studies - do not accurately measure the cost of providing switched access service in Missouri, are based upon unreasonable, inaccurate and unlawful allocation of costs and are contrary to the Act and Missouri law.

Stand-alone cost studies measure the total cost of providing a particular service, assuming the company is providing no other service.  Staff claims that such estimates establish the “maximum level for potentially reasonable rates” and are useful in assessing the existence of subsidy.
  AT&T disagrees with both of these assertions.  Stand-alone costs do not establish the maximum level of potentially reasonable rates for the firms at issue in this proceeding, since none of these firms are a single product firm.  Stand-alone costs would only conceivably be the maximum level for rates if the firm had no other products or services.  Since switched access is not provided by any company in Missouri on a stand-alone basis, stand-alone cost have no relevance to either the costing or pricing of switched access in Missouri.

In addition, stand-alone costs, by themselves, do not measure the existence of subsidy.  As Sprint clearly explains in its Initial Brief, in order to establish the existence of a subsidy, one must test the costs and prices of multiple services and multiple groups of services.
  Stand-alone costs for a single service in a multi-product firm are simply not sufficient to assess the existence of subsidies.  Neither Dr. Johnson or Mr. Dunkel conducted the review necessary to determine the existence of subsidies in multi-product firms.
  Both attempt to show that if switched access rates are priced below their stand-alone costs and above their TSLRIC costs, then there is no subsidy present.  As Sprint demonstrated in it testimony and Initial Brief, this analysis is contrary to fundamental economic principles.  In fact, Dr. Johnson conceded that a service that is be priced below its stand-alone cost may be subsidizing another service.
  The Commission must look at the stand-alone and TSLRIC costs for all of the services offered by a firm in order to establish whether a subsidy exists.  Such analysis has not been conducted in this proceeding. 

OPC also urged that there is no subsidy because local service is priced above its TSLRIC.
  OPC’s “TSLRIC” analysis of local service is legally and economically flawed.  The OPC fails to include any cost of the loop in the TSLRIC for local service.  Such an analysis is obviously skewed to design costs to achieve the OPC’s objectives of keeping local service rates low.  Such an analysis severely understates the cost of local service.  Clearly, such an analysis is contrary to state and federal law, FCC orders and fundamental economic theory and must be rejected.

Likewise, fully distributed/allocated cost studies should be rejected.   These models do not measure the “actual cost” of switched access service in Missouri Commission.
  As Dr. Johnson acknowledges, these cost studies are based on embedded costs, not forward-looking costs and include arbitrary allocations of common cost, including allocations of loop costs, that have no economic support.
  Allocated costs have little, if any, connection with actual firm and societal costs involved in providing a particular service.  Because of the arbitrariness of the allocation of common costs, service specific costs become a loose, subjective concept, easily altered by those desiring to advance their own private interests, rather than those of the general public and economic efficiency.

Staff attempts to ride the fence.  While on the one hand, Staff states that it determined that a forward-looking cost methodology was the most appropriate methodology for this case, it then claims that the combined results of using TSLRIC, stand-alone and fully-allocated cost estimates is a far superior method of determining the actual costs of switched access service than any single cost estimate.
  Staff’s position is internally inconsistent with its statement that Staff determined that a forward-looking cost methodology was the most appropriate cost methodology for use in this proceeding – a proceeding designed to investigate the actual cost of switched access.
  Staff’s position regarding the use of combined cost results is contrary to the Act, as interpreted by the FCC, which requires that access service rates be based upon forward-looking costs.
  In addition, Staff’s position offers the Commission nothing in the way of guidance as to how the combined results should be used to determine the actual cost of switched access.   Staff’s approach is not a cost standard that could be implemented by any company in Missouri to actually determine their own costs and would result in costs that are arbitrary and unsubstantiated by law and economics.

In all events, federal and state law is clear, a forward-looking cost methodology must be used.  TSLRIC is a forward-looking cost methodology that meets the requirements of state and federal law.  TSLRIC is also well defined, well documented, easily applied, widely used and widely accepted.  TSLRIC best reflects the most efficient cost in a competitive market and will support efficient entry. Accordingly, the Commission should adopt the Total Service Long Run Incremental Cost (“TSLRIC”) standard consistent with the FCC’s pricing rules. 

2.
Use of TSLRIC for Pricing Access Services
Section 252(d)(1)(a)(i) mandates that the rates for interconnection and network elements shall be based on cost.  As discussed above, the FCC has directed that costs, as that term is used in the Act, shall mean forward-looking costs.  It follows, therefore, that since access service is comprised of UNEs, the rates for access service should be based on TSLRIC (the service equivalent of TELRIC).  Indeed, the FCC has required that reciprocal compensation rates be set at the TELRIC rates of the UNEs for the termination of local traffic.  Access service uses these same network elements.  It would be antithetical to price reciprocal compensation at TELRIC-based rates, but allow incumbents to continue to price access at rates many multiples of the UNE rates used to provision the service.  But that is the situation in Missouri.  

In fact, the FCC concluded:

We recognize that transport and termination of traffic, whether it originates locally or from a distant exchange, involves the same network functions.  Ultimately, we believe that the rates that local carriers impose for the transport and termination of local traffic and for the transport and termination of long distance traffic should converge.

SWBT supports the use of TSLRIC to identify costs, but claims that pricing services at “LRIC” would not allow a firm to recover its shared costs, nor would it provide recovery of common costs.
  The OPC makes the same claim. 
  SWBT also contends that pricing at LRIC would not permit access revenue to provide support to recover the cost of other services, such a basic local service.
  These arguments are flawed for several reasons.  First, if the TSLRIC cost study is performed in a manner consistent with the FCC’s forward looking costing principles, it would include a reasonable allocation of joint and common costs.
  Indeed, the FCC’s pricing rules mandate that prices for network elements and interconnection must include a reasonable allocation of joint and common costs.
  Therefore, prices developed in accordance with the FCC’s pricing rules and the Act would resolve SWBT’s first issue.  

As for SWBT’s second claim, the Act and the FCC have spoken on this issue as well.  The Federal Act states that support mechanisms must be specific and predictable
 and equitable and nondiscriminatory.
  This obligation was confirmed by the Supreme Court in AT&T v. Iowa Utilities Board where the Court stated that “§254 [of the Act] requires that universal subsidies be phased out,” and any existing implicit support is “temporary.”
  The FCC has recognized that the historic support for local service that is currently still reflected in access rates in Missouri is a subsidy that must be eliminated or made explicit under the Federal Act.
  In fact, in the Calls Order, the FCC stated that the purposed of the Order was to “remove “implicit subsidies in access charges and recovering costs from those services that cause them.”

Thus, the implicit subsidy provided by access charge revenue to basic local service is unreasonable and contrary to the Act.  This subsidy must be eliminated or made explicit, either by increasing basic local service rates to require basic local subscribers to pay a rate more reflective of the cost of basic local service or be recovered through some other explicit mechanism, such as from the Missouri USF or surcharges.
  

In addition, pricing access at TSLRIC is necessary to prevent companies from engaging in a “price squeeze.”  To the extent that access charges exceed forward looking economic costs, the combined switched access/toll provider faces a lower cost of providing long distance services than competitors who must pay the entirety of the access rates priced above economic costs.  The FCC recognized this competitive advantage when it adopted the CALLS Order, which reduced interstate access charges into the range of estimated economic cost.  In that Order, the FCC concluded the following:

The reduction in switched access usage charges will promote competition in the long distance market between BOC affiliates entering the market and IXCs.  To the extent switched access usage charges paid by IXCs are significantly above cost, BOC affiliates would have a competitive advantage because they would obtain switching services from the BOCs at cost....The CALLS proposal will minimize the competitive advantage BOC affiliates would have over IXCs in offering long-distance services while the switched access rates were significantly above cost."
  

The CALLS Order, of course, did not address the problem of intrastate access charges so the concerns still remain with respect to intrastate access rates and should be addressed by the Commission.
3.
TSLRIC Estimates


AT&T’s witnesses were unable to review the incremental cost studies submitted by Staff’s consultant or by individual carriers.  Therefore, AT&T is unable to provide any direct support or critique of the specific cost studies offered by any party to this proceeding.  AT&T provided in its Initial Brief, TSLRIC surrogates that could be used as a cost proxy for assessing the legitimacy of the cost study results offered by the other parties to this proceeding.  The TSLRIC cost estimates provided by Staff witness Dr. Johnson appear to be in line with the TSLRIC surrogates provided by AT&T.  These TSLRIC surrogates also support Staff witness Dr. Johnson’s conclusion that Missouri’s rates for access service are significantly higher than their costs.

ISSUE 2 – Should the cost methodology (i.e TSLRIC, LRIC, embedded, stand alone etc.) for determining switched access costs be uniform and consistent for all Missouri LECs?  

AT&T agreed that there may be value in using a uniform and consistent cost methodology to determine the cost of switched access for all Missouri LECs.  However, the Commission may choose a different approach with different timing when it devises its long term solution to address switched access rates.   The Commission will likely determine that a one-size fits all approach will not work, given the differing legal and factual circumstances.   

ISSUE 3 – Should loop costs be included in the determination of the cost of switched access, and if so, at what level?

1.
Allocation of Loop Costs
Loop costs are not properly included as an incremental cost of switched access.  Under basic cost causation principles, the cost of the local loop is caused by basic local service and, therefore, the cost of the loop should be included in basic local service cost studies, not in the cost of switched access service.
  While Staff witness, Dr. Johnson, concedes that loop costs should not be included in a TSLRIC study of switched access costs, the results presented in his direct testimony apply common costs to the loop such that the loop is the largest single component of Dr. Johnson’s analysis of the TLSRIC costs.  The Commission should rule that loop costs are not appropriately included in the costs of switched access and disregard the results of Dr. Johnson’s TSLRIC studies.

Staff and OPC argue that all or a portion of the costs of the loop should be allocated to switched access.  They do so in order to support their argument that basic local service rates should stay constant as they are not being subsidized by switched access.  However, Staff and OPC make the cross subsidies disappear by allocating a substantial portion of fixed network costs away from local service.  Such allocation lowers the apparent magnitude of local service cost to the regulated price while pushing up the perceived cost of long distance service to its regulated price.  As a result of such gerrymandering of costs, the cross-subsidy seems to disappear.  Such demonstrations are simply the result of economically unwarranted and unsustainable cost allocations.  AT&T urges the Commission to see these arguments for what they are.  

In its Initial Brief, AT&T fully addressed the reasons why Staff’s and OPC’s position on allocating loop costs to switched access is contrary to law and sound economic principles.
  

The FCC has recognized that the loop is a non-traffic-sensitive cost that should be recovered on a non-traffic-sensitive basis, that is, through flat rated charges. 

For example, although the cost of the local loop that connects the end user to the telephone company’s switch does not vary with usage, the current rate structure rules require incumbent LECs to recover a large portion of these non-traffic-sensitive costs through traffic-sensitive, per-minute charges.  These mandatory recovery rules inflate traffic-sensitive usage charges and reduce charges for connection to the network, in essence creating an implicit support flow from end users that make many interstate long-distance calls to end users that make few or no long-distance calls.

The FCC also cites to the separation rules – rules that the small LECs employ in their cost studies and that they recommend be used as a means of allocating loop costs – create additional subsidies and distortions.
  The FCC concludes:

This “patchwork quilt” of implicit and explicit subsidies generates inefficient and undesirable economic behavior.  For example, a rate structure that requires the use of per-minute access charges where flat-rated fees would be more appropriate increases the per-minute rates paid by IXCs and long-distance consumers, thus artificially suppressing demand for interstate long-distance services.  Similarly, the possible

overallocation of costs to the interstate jurisdiction may, for some

consumers, increase long-distance rates substantially, suppressing

their demand for interstate interexchange services.  Implicit

subsidies also have a disruptive effect on competition, impeding the

efficient development of competition in both the local and long-

distance markets.  For example, where rates are significantly above

cost, consumers may choose to bypass the incumbent LEC's

switched access network, even if the LEC is the most efficient

provider.  Conversely, where rates are subsidized (as in the case of

consumers in high-cost areas), rates will be set too low and an

otherwise efficient provider would have no incentive to enter the

market.  In either case, the total cost of telecommunications

services will not be as low as it would otherwise be in a competitive

market.  Because of the growing importance of the telecommunications industry to the economy as a whole, this inefficient system of access charges retards job creation and economic growth in the nation.

The FCC further concludes that the existing system of implicit subsides and support flows is sustainable only in a monopoly environment in which incumbent LECs are guaranteed an opportunity to earn returns from certain services and customers that are sufficient to support the high cost of providing other services to other customers.  The FCC stated:

The new competitive environment envisioned by the 1996 Act threatens

to undermine this structure over the long run.  The 1996 Act

removes barriers to entry in the local market, generating competitive pressures that make it difficult for incumbent LECs to maintain access charges above economic cost.  For example, by giving competitors the right to lease an incumbent LEC's unbundled network elements at cost, Congress provided IXCs an alternative avenue to connect to and share the local network.  Thus, where existing rules require an incumbent LEC to set access charges above cost for a high-volume user, a competing provider of exchange access services entering into a market can lease

unbundled network elements at cost, or construct new facilities, to

circumvent the access charge.  In this way, a new entrant might target an incumbent LEC's high-volume access customers, for whom access charges are now set at levels significantly above economic cost.  As competition develops, incumbent LECs may be forced to lower their access charges or lose market share, in either case jeopardizing the source of revenue that, in the past, has permitted the incumbent LEC to offer service to other customers, particularly those in high-cost areas, at below-cost prices. 

Incumbent LECs have for some time been claiming that this process

has already made more than trivial inroads on their high-volume

customer base. 

* * *

Recognizing the vulnerability of implicit subsidies to

competition, Congress directed the Commission and the states to

take the necessary steps to create permanent universal service

mechanisms that would be secure in a competitive environment. 

To achieve this end, Congress directed the Commission to strive to

replace the system of implicit subsidies with "explicit and sufficient"

support mechanisms.  In calling for explicit mechanisms, Congress

did not intend simply to require carriers to identify and disclose the

implicit subsidies that currently exist in the industry.  Rather, as we

determine in the Universal Service Order adopted today, Congress

intended to establish subsidies that were both "measurable" and

"portable" -- "measurable" in a way that allows competitors to

assess the profitability of serving subsidized end users; and

"portable" in a way that ensures that competitors who succeed in

winning a customer also win the corresponding subsidy. 

And as AT&T witness Matt Kohly testified, wireless substitution may also affect the sustainability of implicit subsidies.

In the Access Reform Order, the FCC began to fix this disparity caused by recovering non-traffic-sensitive loop costs through traffic sensitive access charges. Specifically, the FCC states:

In rationalizing the switched access rate structure in this Order, our primary goal is to ensure that traffic-sensitive costs are recovered through traffic-sensitive charges and NTS costs are recovered through flat-rated charges, wherever appropriate.  Because many NTS costs are currently recovered through per-minute charges, the principle effect of our Order is to reduce the amount recovered through per-minute interstate access charges and increase the amounts recovered through flat-rated charges.

In its CALLs Order, the FCC takes further action to remove loop costs from traffic sensitive charges.  The FCC states that the CALLs Order permits:

a greater proportion of the local loop costs of primary residential and single line business customers to be recovered through the SLC (subscriber line charge), rather than through the CCL (carrier common line) charge and the multi-line business PICC, the CALLS Proposal reduces, and in most instances removes, the subsidies associated with both of the latter charges.
 

Consequently, there is ample authority that the loop is a non-traffic sensitive cost that should be recovered in a non-traffic-sensitive manner.  Placement of loop costs into the costs of switched access contradicts that authority.

In addition, the FCC includes the local loop in its entirety in its calculation of the forward-looking economic cost of basic service conducted to determine federal universal service support.  According to the FCC’s actions, 100% of the cost of the loop is included in the cost of basic service.  So by default, 0% of the cost of the loop is included in the cost of switched access.
  

Spreading loop costs to multiple services is also administratively infeasible – a fact either ignored or acknowledged by proponents of allocating loop costs.  There is simply no accurate or equitable way to distribute these loop costs to these services.
  

As was discussed in AT&T’s Initial Brief, many services beyond local minutes and landline interexchange minutes rely upon the loop and non-traffic sensitive switching elements.  In Missouri, basic local service includes E-911, which whether used or not provides a benefit to the end-user.  Basic local service also includes the ability to place and to receive calls which has a value whether used or not. Vertical features such as CallerID, Call Waiting, Auto Call Return among others generate significant revenues for local exchange companies and just like E-911, these services are only made possible by the use of the loop.   Many local exchange carriers also provide voice-mail service either directly or through an unregulated affiliate.
  Each of these services jointly uses the loop.   The fact that multiple services use the loop today was not disputed by any  party.  If the Commission were to engage in allocating the cost of the loop, it must do so across all services that use the loop in a non-discriminatory manner, not just on a few select services.   AT&T submits that such an allocation process would be so complicated and inexact that there is no way it could be done in a non-discriminatory manner.  

The Commission should not attempt the virtually impossible task of trying to make such allocations.  While access charges historically have been used to recover a portion of loop costs, the Commission should heed the Act’s directives to set access prices based upon forward-looking costs and the Act and the FCC’s mandate to make implicit subsidies explicit because such subsidization is simply not sustainable in a competitive market.  Failing to engage in rational and cost-based costing and pricing will ultimately harm the telecommunications market.  

Finally, Staff and OPC attempt to buttress their position by citing to other commissions that have ordered that the loop be allocated to services other than local service.  AT&T would note Staff and the OPC have only cited a minority of states because most states have not allocated the loop costs to other services.

Because loop allocation proliferates the historic scheme of implicit subsidies, in violation of the Federal Act, and, at the end of the day, the customer ends up paying for loop costs through higher rates for other services, the loop allocation proposals cannot be supported and should be rejected.         
ISSUE 5 – Is the current capping mechanism for intrastate CLEC access rates appropriate and in the public interest?

There appears to be consensus that the current cap on the access rates charged by CLECs should continue.  This is not a disputed issue.  The cap should continue to be equal to the maximum access rate that can be charged by the ILEC in whose territory the CLEC is competing.  

ISSUE 6 – Are there circumstances where a CLEC should not be bound by the cap on switched access rates?

There appears to be general agreement that where a CLEC files an appropriate TSLRIC cost study that demonstrates its costs of providing switched access are higher than the rates allowed under the cap, the CLEC should not be bound by the cap.      

Both AT&T and WorldCom support a second exception where the ILEC reduces access rates, based upon the receipt of offsets from the Missouri Universal Service Fund or offsetting revenues from some other mechanism that is not available to the CLECs.
  No other party addressed this exception, so it should be adopted.  This exception is reasonable because it would be inappropriate to require the CLEC to match the ILECs access rate where the ILEC receives offsetting support but the CLEC does not.
  Requiring the CLEC to do so would create the same direct and undeniable competitive advantage as permitting the ILEC to charge higher access rates than its competitors.  

AT&T proposed a third exception, which would permit the CLEC, at its discretion, to charge reciprocal terminating access in the same manner as the compensation scheme that applies to the exchange of local traffic.
  Not surprisingly, Sprint objected to AT&T’s third exception.
  Sprint has some of the highest access rates of any of the large ILECs in Missouri, would be significantly impacted by AT&T’s proposal, and stands to gain the most if AT&T’s proposal is rejected and it can maintain these high access rates.  The only other party to address AT&T’s proposal, albeit indirectly, is Fidelity.  Fidelity proposed the Commission adopt a rural exemption, similar to the exemption available under the Act, which would permit purchasers of access to match the access rate of rural LECs in their territories.  This is a variation on the proposal made by AT&T.  Both proposals are driven by Missouri’s high non-cost-based access rates and are designed to address the effect of averaged rates on carriers’ ability to compete.  

Sprint urges the Commission to dismiss entirely AT&T’s third exception.
  Sprint criticizes AT&T’s proposal because it would permit AT&T to assess Sprint’s IXC affiliate Sprint’s exorbitant access rate.  Sprint claims that would not be competitively neutral and would discourage competition. The fact is, it is Sprint’s access rate that is not competitively neutral and discourages competition.  The subsidy or profit that resides in Sprint’s access rates is a war chest that Sprint can use to its competitive advantage. If it is subsidy, the subsidy helps keep Sprint’s local rates lower than CLEC costs, making it impossible for CLEC’s to compete for local customers.  If it is profit, it provides Sprint with a war chest funded by its competitors that Sprint could use to support below-cost toll rates or winback offers.  

Moreover, as AT&T witness Kohly explained, this approach to affiliate traffic is appropriate since the affiliates are all part of the same corporation, all revenues flow up to the holding company and for pricing decisions, the access rates of the local affiliate are irrelevant.
  

In any event, AT&T’s proposal provides a market-based incentive for incumbents to correct the access problem in Missouri and to reduce their access rates.  Given the price cap LECs position on the Commission’s jurisdiction to require them to reduce their access rates, such market-based proposals are worth exploring.  The Commission should not dismiss such an option out-of-hand.  The Commission should not foreclose CLEC’s ability to make such proposals in the future.  

ISSUE 7 - What, if any, course of action can or should the Commission take with respect to switched access as a result of this case?

All parties agree that, in this proceeding, the Commission should make the current interim CLEC rate cap permanent and adopt the exceptions AT&T has proposed.  

Second, the majority of the parties agree that the Commission should adopt a forward-looking cost methodology for use in establishing the cost of switched access in Missouri, in this proceeding. 

Third, this Commission must move to eliminate the implicit subsidies in switched access rates by moving towards a comprehensive cost-based pricing system. The long-run goal of this process should be to price the traffic sensitive switched access rate elements at TSLRIC for all companies.  While this is a far-reaching goal, if it is addressed in steps in concert with other pending cases, such as the Missouri Universal Service Fund proceeding, it can be accomplished.  The Commission should not take a “do-nothing” attitude, as some parties suggest.  To do so would ignore the huge disparity that exists between switched access costs and their prices in Missouri.  Doing nothing will also have serious long term repercussions on the development of competition in Missouri.  AT&T appreciates that there may be a reluctance to increase local service rates or to impose surcharges.  However, the Commission must ensure that local service is covering its cost or to the extent it determines it cannot raise local rates above a certain level for universal service reasons, employ explicit competitively neutral mechanisms to offset any costs about such levels.  Such action is critical to the development of competition in Missouri.  New entrants will never be able to fairly compete with the incumbent LECs if local service rates are priced below their costs and any implicit subsidy is not made explicit and portable. Moreover, excessive access charges that are at levels not necessary to support low local service rates are pure monopoly profits that likewise have anticompetitive effects that must be eliminated.

Some parties contend that the Commission should not reduce access rates because they question AT&T’s and other IXC’s willingness to make any specific commitments regarding future flow-throughs of access rates.
  That is not consistent with the record.  AT&T witness Matt Kohly  stated that AT&T would flow through future access reductions.
  What AT&T could understandably not commit to was how precisely it would effect some hypothetical future flow through based upon access reduction that have not yet been ordered.  Indeed, no incumbent LEC has made any proposal to reduce their access rates in this proceeding.
 It would be impossible for an IXC to be specific about flow through when the access reduction is unknown and unquantifiable.  

 Also, the MITG criticized AT&T for not flowing through Sprint and Verizon’s first access rate reduction.
  Mr. Kohly explained that the dollar value of the first access rate reduction was not sufficient to have any measurable impact on toll rates.
  For example, if an access rate reduction results in an impact of less that a penny, it would be difficult to flow through.  AT&T did, however, flow through the Sprint and Verizon rate reduction with the second access rate reduction.
 

Finally, both of the small company groups argue that the Commission should not make any changes to the small company’s access rates because any reduction in those rates will not rise to a level sufficient enough to make an impact.
  That is simply not the case. As the record shows, the disparity between the small companies’ TSLRICs and their current rates collectively, is significant. 
  A reduction in the small companies’ rates collectively would not be immaterial.

The first step in this process and a step AT&T believes the Commission can take in this proceeding would be to reduce and/or eliminate the per minute Carrier Common Line rate element from the current exchange access rate structure, replacing it with a flat monthly per-line charge.  Because the CCL has no cost basis and was established as a support element, a determination of the proper cost standard and the development of costs under that standard by the individual companies would not be necessary to implement this step.
  AT&T recommends that the elimination of the CCL be revenue neutral, with revenues associated with the CCL recovered via a flat monthly rate element assessed directly to retail customers in the same manner as a subscriber line charge.  The imposition of a subscriber line charge would not result in an increase in basic local rates and, therefore, there would be no issue regarding the applicability of the price cap or rate of return statutes.
    

The Commission could also offset the revenue associated with the elimination of the CCL by using support from the Missouri USF for the reason set forth in the Jurisdictional Issues section, above.   As AT&T stated in its Initial Brief, the overriding purpose of the High Cost Fund is to offset the removal of implicit subsidies from the existing rates and replace those with explicit, predictable, and competitively neutral support necessary to ensure the availability of local service at just, reasonable and affordable rates in a competitive market.
  To accomplish this, both the Federal Act and the Missouri statute contemplates that the implicit subsidies or support historically included in switched access rates must be eliminated and the universal service fund is to be used as the means to make such subsidies/support explicit.  Eliminating the CCL and moving the other switched access rates towards TSLRIC is a necessary component of shifting implicit subsidies to an explicit, competitively neutral support mechanism.

As discussed in the Jurisdictional Issues section, above, for rate of return regulated companies, the Commission could perform the same restructuring either in the context of a rate case where all rates are reviewed or, on a revenue neutral basis, outside of a general rate case.   

The next and final step the Commission should take is to move the traffic sensitive access rate elements towards their TSLRIC costs.
  The evidence presented in this proceeding demonstrates that Missouri’s access rates are among the highest in the nation.
   AT&T witness Kohly indicated that Missouri ranks fifth in the nation for the highest average switched access rates,
 exceeded only by North Dakota, South Dakota, New Mexico and Alaska.
  The access rates charged by SWBT in Missouri are higher than those charged in the other four SWBT states or by its affiliate PacBell or Ameritech.
   The same is true for Sprint and Verizon.
  Yet, Missouri is not one of the highest cost states in the nation.   The Missouri access rates for SWBT, Sprint and Verizon are well above TSLRIC levels.    

Missouri’s access rates not only distort the interexchange market, but also create disincentives to serve certain areas, provide the incentive as well as the ability for ILECs to engage in discriminatory pricing and cause other adverse competitive consequences.  As the record reflects, Missouri’s high access rates have deterred entry and expansion of service and were the reason cited by SWBT for eliminating its Local Plus Service.


Radical change must occur in order to reform Missouri’s switched access rates.  Missouri must eliminate implicit subsidies and move access rates towards their forward-looking costs.  Cost-based, non-discriminatory access charges will promote effective and efficient entry and will allow companies to compete on a level playing field.
This is the type of competition envisioned by the Act.  
CONCLUSION


For all the reasons set forth herein, consistent with its description of the purpose of this proceeding, the Commission should begin the process of establishing a long-term solution that will result in just and reasonable rates for exchange access service.  In addition, the Commission should 1) adopt a Total Service Long Run Incremental Cost (TSLRIC) standard, consistent with the FCC’s pricing rules; 2) reject the proposals for arbitrarily allocating loop costs to switched access service based upon accounting rules that are contrary to incremental cost principles; 3) continue the existing CLEC access rate cap, permitting the three exceptions recommended by AT&T; 4) eliminate the non-cost-based CCL element and replace it with an end user surcharge, Missouri USF support or both; and 5) begin the process of moving the traffic sensitive access rate elements to TSLRIC levels.

Respectfully submitted this 24th day of January, 2003. 
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110 Stony Point Road, 2nd Floor

Santa Rosa, CA  95401
	
	Winstar Wireless, Inc.

1615 L Street NW, Ste. 1260

Washington DC  20036
	
	Worldcom, Inc. d/b/a MCI Worldcom Communications, Inc.

Six Concourse Pkwy, Ste. 3200

Atlanta, GA  30328

	BroadBand Office Inc.

P.O. Box 37

Springfield, VA 22150-0037
	
	Atlas Communications, Ltd.

482 Norristown Rd., Ste. 200

Blue Bell, PA  19422
	
	BellSouthBSE, Inc.

32 Perimeter Center East

Atlanta, GA  30346

	2nd Century Communications

P.O. Box 710080

Oak Hill, VA  20171-0080
	
	CapRock Telecommunications 

15601 N. Dallas Pkwy, Ste. 700

Addison, TX  75001
	
	Basicphone, Inc.

2245 N. 11th Street

Beaumont, TX  77703

	Bluestar Networks, Inc.

P.O. Box 190624

Nashville, TN  37219-0624
	
	American Fiber Network Inc.

9401 Indian Creek Pkwy, Ste. 140

Overland Park, KS  66210
	
	Convergent Communications, Inc.

P.O. Box 746237

Arvada, CO 80006-6237

	Cypress Communications, Inc.

15 Piedmont Center, Ste. 100

Atlanta, GA  30305
	
	BroadStream Corporation

109 E. Glenwood Dr.

Brandon, SD  57005-1758
	
	dPi-Teleconnect, LLC

2997 LBJ Freeway, Ste. 225

Dallas, TX  75234

	Sheldon K. Stock

Greensfedler, Hemker & Gale, PC

10 South Broadway, Ste. 2000

St. Louis, MO  63102
	
	Compass Telecommunications, Inc.

14821 N. 73rd St.

Scottsdale, AZ  85260-3140
	
	Digital Teleport, Inc.

8112 Maryland Ave., 4th Flr

St. Louis, MO  63105

	Fidelity Cablevision, Inc.

60 North Clark

Sullivan, MO  63080
	
	Digital Broadcast Network Corp.

977 Charter Commons

Chesterfield, MO  63017-0609
	
	Excel Telecom. Systems, Inc.

8750 N. Central Expressway,

Suite 2000

Dallas, TX  75231

	HJN Telecom, Inc.

3235 Satellite Blvd. Building 400, Suite 300

Duluth, GA  30096
	
	CCCMO, Inc. d/b/a Connect!

P.O. Box 619

Bryant, AR  72089-0619
	
	GE Capital Communication Services d/b/a GE Exchange

6540 Powers Ferry Road

Atlanta, GA  30339

	Group Long Distance, Inc.

400 E. Atlantic Blvd.

Pompano Beach, FL 33060-6200
	
	Dial & Save of Missouri, Inc.

8750 N. Central Expressway,

Ste. 1500

Dallas, TX  75231
	
	Local Line America, Inc.

PO Box 4551

Akron, OH  44310

	Maxcess, Inc.

100 West Lucerne Plaza, Ste. 500

Orlando, FL  32801
	
	Fidelity Communications Services III, Inc.

60 North Clark

Sullivan, MO  63080
	
	Focal Communications Corporation of Missouri

200 North LaSalle Street, Ste. 800

Chicago, IL  60601

	Z-Tel Communications, Inc.

601 South Harbour Island Blvd., Ste. 220

Tampa, FL  33602
	
	Kansas City Fiber Network, LP

1111 Main Street, Ste. 300

Kansas City, MO  64105
	
	RSL COM USA

49 West 37th Street, Fl. 13

New York, NY  10018

	Tel-Save Incorporated of Pennsylvania, d/b/a The Phone Company

6805 Route 202

New Hope, PA  18938
	
	Fidelity Communications Services II, Inc.

60 North Clark

Sullivan, MO  63080
	
	MVX.com Communications, Inc.

100 Rowland Way, Ste. 145

Novato, CA  94945

	Supra Telecommunications and Information Systems, Inc.

2620 SW 27th Ave.

Miami, FL  33133
	
	JATO Operating Corporation

303 East 17th Avenue, Suite 930

Denver, CO 80203-1262
	
	Rocky Mountain Internet

7100 East Belleview Avenue, #201

Greenwood Village, CO 80111-1635

	U.S. TelePacific Corp. d/b/a TelePacific Communications

515 S. Flower Street, 49th Floor

Los Angeles, CA  90071
	
	Payroll Advance, Inc.

808 South Baker

Mountain Home, AR  72643
	
	Metro Connection d/b/a Transamerican Telephone

209 East University

Danton, TX  76201

	Paul H. Gardner

Goller, Gardner & Feather

131 E. High Street

Jefferson City, MO  65101
	
	B. T. McCartney/W.R. England, III

Brydon, Swearengen & England

PO Box 456

Jefferson City, MO  65102-0456
	
	Universal Access, Inc.

233 S. Wacker Drive, Ste. 600

Chicago, IL  60606

	Lisa C. Hendricks, Esq.

Sprint

6450 Sprint Parkway

Overland Park, KS 66251


	
	Pathnet, Inc.

11720 Sunrise Valley Drive

Reston, VA  20191
	
	Mary Ann Young

PO Box 104595

Jefferson City, MO  65110-4595

	Dale Hardy Roberts, Secretary/ Chief Regulatory Law Judge

Missouri Public Service Comm.

P.O. Box 360

Jefferson City, MO 65102


	
	Verizon Select Services

6665 N. MacArthur Blvd., 2nd Flr.

Irving, TX  75039
	
	Stephen F. Morris

MCI Telecommunications Corp.

701 Brazos, Ste. 600

Austin, TX  78701
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� AT&T’s proposed revised protective order was attached to AT&T’s and TCG’s Motion Requesting the Adoption of Modified Protective Order, dated May 3, 2002
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� As discussed in AT&T’s Initial Brief, to correct the inequity between access rates and basic local rates, the Commission has broad authority and a broad range of solutions including the use of the MO USF or the implementation of a “surcharge” to recover on a non-traffic, sensitive basis, the costs of the local loop which have been historically recovered by traffic-sensitive access charges.  See AT&T Brief, pp. 51-52.
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