' . JAMES M. FISCHER, P.C.
ATTORNEY AT Law 101 WesT MCCARTY, SUITE 215 TELEPHONE (573) 636-6758
REGULATORY CONSULTANT JEFFERSON CITY, MO 65101 Fax (573) 636-0383

October 6, 1998

Dale Hardy Roberts F g L E D
Secretary/Chief Regulatory Law Judge

Missouri Public Service Commission 0e
P.O. Box 360 T -6 1998
Jefferson City, Missouri 65102

SeMissouri PLblic

RE:  Case No. 00-99-44 'ce Commission
Dear Mr. Roberts:

Enclosed are the original and fourteen (14) copies of the Small LDCs' Memorandum of Law
and Argument for filing in the above-referenced matter. A copy has been hand-delivered or mailed
this date to parties of record.

Thank you for your attention to this matter.

Sincerely, )
es M. Fischer

Ajr
Enclosures

ce: All Parties of Record
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Case No. 00-99-44

In the Matter of the Assessment Against
the Public Utilities in the State of Missouri
for the Expenses of the Commission for the
Fiscal Year Commencing July 1, 1998.

SMALL LDCs’ MEMORANDUM OF LAW AND ARGUMENT

COME NOW Atmos Energy Corporation, through its divisions of United Cities Gas
Company and Greeley Gas Company; Fidelity Natural Gas, Inc. and Fidelity Telephone Company;
and Southern Missouri Gas Company, L.P. (hereinafter, collectively referred to as "Small LDCs"),
and respectfully file this Memorandum of Law and Argument to address the issues in this

proceeding:

Procedural Historv of Proceeding

On July 28, 1998, West Elm Place Corporation, The Empire District Electric Company, St.
Joseph Light & Power Company, Arkansas Western Gas Company d/b/a Associated Natural Gas
Company, Laclede Gas Company, Missouri-American Water Company and UtiliCorp United Inc.
d/b/a Missouri Public Service (hereinafter "The Companies") filed an Application for Rehearing and
Stay pursuant to Section 386.500, RSMo 1994," and 4 CSR 240-2.160, secking rehearing regarding

the Commission's June 29 Supplemental Order No. 52 ("Order 52")* in Case No. 11,110. The

' All statutory references are to Revised Statutes of Missouri 1994, unless otherwise
stated. ‘

? Order 52 is the order in which the Commission has set out its assessments of expenses
directly attributable to all groups of public utilities and also the amounts of expenses not directly



Commission established Case No. 00-99-44 to address the Application for Rehearing and Stay. The
Companies have requested the Commission to reconsider its decision in this order. In its Order
Regarding Application for Rehearing and Stay issued on August 5, 1998, the Commission
established an intervention deadline of August 31, 1998.

Numerous public utilities, including the Small LDC Intervenors, timely filed their respective
Applications to Intervene, which were granted in the Commission's Order Granting Intervention
issued on September 1, 1998.

On September 2, 1998, the Commission held a prehearing conference to discuss issues
related to the proceeding. On September 17, 1998, the Commission issued its Order Regarding
Responses of Applicants and Intervenors requesting the parties to provide the Commission with
certain information. Subsequently, numerous public utilities provided the Commission with
responses and other information requested from them in the Commission’s September 17, 1998
Order.

On or about October 6, 1998, the parties filed their Stipulation of Facts and Statement of

Issues Presented.

Legal Issues Presented

The purpose of this Memorandum is to briefly discuss the following Legal Issues raised in

this proceeding:

attributable to any such group. The purpose of Order 52 was to make the public utility
assessments provided for, pursuant to Section 386.370, for the Commission's fiscal year
commencing July 1, 1998 (the 1999 fiscal year or FY99).
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1. Whether the Article X transfers from the Public Service Commission Fund to the
General Revenue Fund for fiscal years 1995, 1996, and 1997 arc authorized by law.

2. Whether the Article X transfers for fiscal years 1995, 1996, and 1997 (which are
included in the Commission’s calculation of assessments against public utilities for the fiscal year
commencing July 1, 1998) represent expenses to be included by the Commission that are reasonably
attributable to the regulation of public utilities.

3. Whether the Commission may recover Article X transfers from the Public Service
Commission Fund to the General Revenues Fund in the calculation of public utility assessments.

4. Whether a utility assessment paid to the commission constitutes a "tax, excise,
custom, duty or other source of income" which the State receives into its treasury in a given fiscal
year.

5. Whether the PSC funds must be considered within the definition of "total state

revenue".

Legal Arguments

The Small LDCs generally support the position of the Joint Applicants and Intervenor
Kansas City Power & Light Company (hereinafter "KCPL") that the Commission’s inclusion of
Article X transfers in its public utility assessments should be reexamined. The Small LDCs believe
the Commission lacks the jurisdiction and statutory authority to assess public utilities for transfers
of funds from the PSC Fund to fund Article X refunds to taxpayers.

Section 386.370 clearly states that all funds deposited into the PSC Fund are to be "devoted

solely to the payment of expenditures actually incurred by the commission and attributable to the




regulation of such public utilities." Article X refunds do not appear to meet this statutory criteria.
This is the key issue to be resolved. Refunds of excess state revenues, pursuant to the Hancock
Amendment, have nothing whatsoever to do with expenditures actually incurred by the Commission
and attributable to the regulation of public utilities. The fact that the General Assembly may have
required the Commission to transfer funds to the General Revenue Fund to pay for Hancock
Amendment refunds to taxpayers does not modify the limitation of Section 386.370 that the PSC
Fund "ﬁmst be devoted solely to the payment of expenditures actually incurred by the commission
and attributable to the regulation of such public utilities." As a result, the Small LDCs believe that
the Article X transfers from the Public Service Commission Fund are not consistent with the
limitation of Section 386.370, and therefore are not authorized by law.

Even if the General Assembly could lawfully require the Commission to transfer any excess
reserves in the PSC Fund to General Revenue, the Small LDCs do not believe that the Commission
may lawfully recover Article X transfers, or otherwise prospectively build up its PSC Fund, by
increasing the assessments of public utilities to recover expenses that are not directly attributable to
the regulation of public utilities. Otherwise, there would be no limitation upon the State of Missouri
from requiring public utilities, and eventually their ratepayers, to fund the refunds that may be
mandated by the Hancock Amendment in the future. This procedure would appear to merely
circumvent the apparent intent of the Hancock Amendment to put a lid upon the growth of tax
revenues since public utilities and their ratepayers would be required to replace the refunds made to
taxpayers, rather than having state government itself return the excess revenues paid by taxpayers.

Finally, the Small LDCs do not believe that the issue of whether a utility assessment paid to

the Commission constitutes a "tax, excise, custom, duty or other source of income" is determinative




of the issues presented in this proceeding. The Small LDCs, however, concur with the legal analysis
of the Joint Applicants and KCPL on this issue. Similarly, whether the PSC Fund must be
considered within the definition of "total state revenue" for purposes of calculating the overall
revenue lid under the Hancock Amendment does not affect whether public utilities may lawfully be
required to pay assessments that are designed to provide the State of Missouri with the funds to make
the required Article X refunds to taxpayers. Section 386.370(4) is the relevant statutory provision
which determines the Commission’s authority on this issve. Under Section 386.370(4), the
Commission may not include Article X transfers in the calculation of public utility assessments since
these expenditures do not represent "payments of expenditures actually incurred by the commission

and attributable to the regulation of such public utilities." Id.

Nature of the Stay Requested and the Remedy Sought

The Small LDCs concur with the Joint Applicants and Intervenor KCPL that it is reasonable
and appropriate for the Commission to stay the effectiveness of its assessment order to the extent that
the assessments include Article X transfers. The appropriate remedy would be for the Commission
to issue a supplemental assessment order consistent with the Stipulation of Facts and/or legal
arguments presented at the oral argument and hearing.

WHEREFORE, Atmos Energy Corporation, through its divisions of United Cities Gas

Company and Greeley Gas Company; Fidelity Natural Gas, Inc. and Fidelity Telephone Company;



and Southern Missouri Gas Company, L.P., respectfully submit the foregoing Memorandum of Law
and Argument, and request that the Commission reconsider the inclusion of Article X transfers in

its public utility assessments for fiscal years 1995, 1996, and 1997.

Respectfully submitted,
\PSY R %
James M. Fischer, Esq. MBN 27543

MES M. FISCHER, P.C.
1 West McCarty Street, Suite 215
efferson City, Missouri 65101
Telephone:  (573) 636-6758

Fax: (573) 636-0383
Attorney for
Atmos Energy Corporation

Fidelity Natural Gas, Inc.
Fidelity Telephone Company
Southern Missourn Gas Company, L.P.

CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the foregoing document has been
hand-delivered or mailed, postage prepaid, this_{p * —day of October, 1998, to:

Office of the Public Counsel Karen Winn, General Counsel
P.0. Box 7800 Office of the Commissioner of Administration
Jefferson City, MO 65102 Capitol Building, Room 125
Jefferson City, MO 65101
Michael C. Pendergast James C. Swearengen
Laclede Gas Company Paul A. Boudreau
720 Olive Street Brydon, Swearengen & England P.C.
Room 1520 P.C. Box 456
St. Louts, MO 63101 Jefferson City, MG 65102-0456




Jeremiah W. Nixon, Attorney General
Attn: Ron Molteni

Office of the Attorney General
Supreme Court Building

Washington and High Street

P.O. Box 899

Jefferson City, MO 65102-0899

William G. Riggins

Assistant Chief Legal Officer
Kansas City Power & Light
P.O. Box 418679

Kansas City, MO 64141-9679

Douglas C. Walther
Atmos Energy Corporation
1800 Three Lincoln Center
5430 LBJ Freeway

Dallas, TX 75240

Robert J. Hack
Missouri Gas Energy
3420 Broadway

Kansas City, MO 64111

Tom M. Taylor

Southern Missouri Gas Company, L.P.
8801 South Yale

Suite 385

Tulsa, OK 74137

Kathy Davis

Fidelity Natural Gas, Inc.
Fidelity Telephone Company
64 North Clark

Sullivan, MO 63080

Paul G. Lane

Leo J. Bub

Southwestern Bell Telephone Company
One Bell Center, Room 3518

St. Louis, MO 63101-1976

Jeffrey A. Keevil

Stewart & Keevil, L.L.C.
1001 Cherry Street, Suite 302
Columbia, MO 65201
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es M. Fischer




