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REBUTTAL TESTIMONY 1 

OF 2 

MARK L. OLIGSCHLAEGER 3 

THE EMPIRE DISTRICT ELECTRIC COMPANY, 4 

d/b/a Liberty 5 

CASE NO. ER-2021-0312 6 

Q. Please state your name and business address. 7 

A. Mark L. Oligschlaeger, P.O. Box 360, Suite 440, Jefferson City, MO 65102. 8 

Q. Have you previously contributed to Staff’s Cost of Service Revenue 9 

Requirement Report (“COS Report”) filing in this case dated October 29, 2021? 10 

A. Yes, I have. 11 

Q. What is the purpose of your rebuttal testimony? 12 

A. The purpose of this testimony is to respond to the direct testimony filed in this 13 

case by The Empire District Electric Company, d/b/a Liberty (“Empire,” “EDE” or 14 

“Company”) witness Frank C. Graves regarding the issue of ongoing rate treatment of 15 

unrecovered capital costs associated with the retired Asbury Generating Unit (“Asbury”). 16 

ASBURY UNRECOVERED INVESTMENT 17 

Q. Before responding to specific points within Mr. Graves’ direct testimony, please 18 

summarize Staff’s recommended treatment of the unrecovered balance of Asbury in  19 

this proceeding. 20 

A. Staff recommends a sharing of the responsibility for the unrecovered capital 21 

costs of the Asbury unit as of its retirement date in rates between Empire’s shareholders and 22 

customers.  This would be accomplished by inclusion in rates of an amortization of the 23 

unrecovered balance, but exclusion of the unamortized balance from EDE’s rate base.  This 24 
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position is addressed in more detail in the section Asbury Generating Station Unrecovered 1 

Investment found in Staff’s COS Report in this case at pages 134 - 138. 2 

Q. At page 41 of his direct testimony, EDE witness Graves states that “longstanding 3 

and economically well-justified principles and standards in the utility industry strongly indicate 4 

that all prudently undertaken investments should be fully recoverable from customers, even if 5 

the underlying assets should at some point prove less economic than was originally intended.”  6 

Do you agree with this? 7 

A. Only in part.  If money is prudently invested in assets that turn out through 8 

unforeseen factors to be less economic than assumed, then continued recovery of the asset costs 9 

should generally be allowed at least as long as the asset remains in service.  However, under 10 

normal ratemaking the costs associated with assets that have been retired should no longer be 11 

recovered in rates.   12 

Q. Why shouldn’t utilities generally expect to continue to recover costs associated 13 

with assets after they are retired? 14 

A. To state the obvious, that is because retired assets are no longer used and useful, 15 

or providing a current benefit to customers. Whether the initial investment in the retired assets 16 

by the utility was prudent or not is in most cases irrelevant to this general policy.  17 

There can be unique situations in which it is reasonable that customers should contribute 18 

towards cost recovery of assets following their retirement.  Staff’s position is that the  19 

Asbury retirement is one of those rare instances. 20 

Q. At pages 43 – 44 of his direct testimony, Mr. Graves states an apparent belief 21 

that, under proper operation of utility regulation, customers should bear all of the risk of prudent 22 
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assets becoming uneconomic, even after the assets are retired.  Do you agree with  1 

this contention? 2 

A. No.  Mr. Graves seems to be arguing that, because the operation of utility 3 

regulation tends to limit the amount of gain/profit utilities can retain over time, fairness requires 4 

that utilities in turn be shielded from financial losses such as those associated with retired plant 5 

assets.  However, I regard this line of thinking to be one-sided.  One benefit of rate regulation 6 

from a utility perspective is that, while the utility foregoes the possibility of making very high 7 

profits over time, the utility also will not be subject to extreme financial losses.  For example, 8 

it is practically unheard of for a utility company to go bankrupt and cease operating in the 9 

United States.  Under the normal regulatory paradigm in the U.S., I agree that utility companies 10 

should not expect either to be able to retain financial gains to the same degree as unregulated 11 

businesses, or be exposed to financial loss to the same degree as unregulated companies. 12 

However, a balanced risk/reward relationship for utilities through operation of rate regulation 13 

does not require that the companies be completely shielded from any and all losses associated 14 

with unforeseen events, such as those that led to the decision to retire Asbury.   15 

Q.  Can you describe another situation in which utilities are generally assigned a 16 

portion of a loss for ratemaking purposes resulting from unforeseen events? 17 

A. Yes.  There are instances in which utilities are subject to unforeseen natural 18 

disasters, such as tornadoes, other severe wind storms, ice storms, floods, etc.  These events can 19 

result in serious damage to utility infrastructure and consequent loss of service to customers.  20 

No allowance is provided in utility ratemaking for such extraordinary events, but nonetheless 21 

it is expected that the utilities undertake the necessary measures and incur costs to repair their 22 

systems and restore service to customers as quickly as possible. 23 
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Notwithstanding the importance of these expenditures to the public, the Commission’s 1 

general policy has not been to provide utilities with full, after-the-fact recovery of these 2 

extraordinary costs in rates.  Instead, in most cases the Commission has effected a “sharing” of 3 

these costs between shareholders and ratepayers by allowing the utilities to recover the 4 

repair/restoration costs through a multi-year amortization, but not allowing a return on the 5 

unamortized balance in rate base.  This approach does not assign the full risk of unanticipated 6 

natural disasters to fall solely on customers, but also assigns a portion of this risk to utility 7 

shareholders.  Staff’s position in this case is also a reasonable approach to assigning the risk 8 

between ratepayers and shareholders of the unanticipated economic, regulatory and political 9 

changes that led to the Asbury retirement. 10 

Q. At page 49, line 22 through page 50, line 1 Empire witness Mr. Graves describes 11 

the consequences of failing to provide its requested rate treatment of unrecovered Asbury 12 

investment as constituting a “penalty” to EDE, and a “windfall” for customers.  Do you agree 13 

with these characterizations? 14 

A. No.  A proposal to share the rate responsibility between shareholders and 15 

customers for retired plant assets does not provide customers a “windfall” from any reasonable 16 

perspective, when taking into account both the undeniable fact that Asbury is not providing a 17 

current benefit to them and the new costs of replacement renewable generation ratepayers are 18 

being asked to bear by the Company.   To ask customers to pay for full rate recovery of both 19 

new generating resources and the retired resources the wind farms are replacing strikes me as 20 

much more imposing an unwarranted “penalty” on customers than somehow providing  21 

them a “windfall.” 22 
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Q. At page 48 of his direct, Mr. Graves discusses the savings expected to accrue to 1 

customers from Empire’s replacement of Asbury with wind generation.  Please comment. 2 

A. Empire has indeed presented analyses in prior cases that purported to support its 3 

contention that over the long-term customers will see overall savings in rates due to its decisions 4 

to retire Asbury and add new renewable generation.  However, the existence of these savings 5 

are only projections at this point, and the bulk of the purported customer savings are assumed 6 

to only materialize many years in the future.  Accordingly, Staff perceives that there is an 7 

undeniable risk that Empire’s customers may ultimately not accrue overall savings in rates due 8 

to the Asbury retirement and windfarm addition decisions.   9 

Q. Do the prior regulatory agreements reached by Empire, Staff, and other parties 10 

in prior proceedings regarding the Company’s new wind farms reflect any measures to mitigate 11 

potential customer harm from Empire’s recent generation decisions? 12 

A. Yes.  In Case No. EA-2019-0010, the Commission approved a stipulation and 13 

agreement submitted by certain parties to that proceeding that called for establishment of a 14 

“market price protection mechanism” (MPPM) to mitigate the financial consequences to 15 

Empire ratepayers if the new windfarms prove to be uneconomic in the long-term.  The  16 

MPPM would not be necessary if the purported customer savings associated with the new 17 

windfarms was anywhere close to being guaranteed. 18 

Q. At page 44 of his direct testimony, Mr. Graves opines that “disallowing full 19 

recovery of retired out-of-the-money assets that were prudently chosen and approved sends the 20 

wrong signals to and creates perverse incentives for resource planners and investors.”   21 

Do you agree? 22 
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A. No.  Regulatory “incentives” and “signals” to utilities are only appropriate in so 1 

far as they support a reasonable end result for both the utility and its customers.  It is simply 2 

improper on its face for Empire to collect from customers a return on and of both the retired 3 

Asbury generating unit and the new wind farms added to its system by the Company.  A much 4 

more appropriate and balanced allocation of the risk associated with the Asbury unit becoming 5 

uneconomic over time is to share that cost responsibility between Empire’s shareholders and 6 

ratepayers.  Granting a utility the most favorable rate treatment possible in order to “incent” a 7 

particular desired regulatory outcome is neither necessary nor appropriate in this circumstance. 8 

Q. Would Empire have chosen to retire the Asbury plant when it did if it knew it 9 

would not receive full recovery of and on that investment in later rate proceedings? 10 

A. I do not know.  However, even without knowledge of the applicable future 11 

ratemaking, Empire willingly chose to take on the risk of less than full recovery of Asbury in 12 

the future when the Company retired those assets in early 2020. 13 

Q. Should utilities have to be “incented” in order to make prudent decisions? 14 

A. No, the obligation of the utility to provide safe and adequate service to customers 15 

at a just and reasonable rate is binding regardless of the financial consequences to the utility of 16 

meeting that obligation.  In short, if retiring Asbury was the prudent and most economical action 17 

Empire could take in early 2020, it was obligated to do so regardless of whether it ultimately 18 

received full, partial or no rate treatment of the unrecovered plant balance in the future. 19 

Q. At pages 44 – 48 of his direct testimony, Mr. Graves generally addresses the 20 

topic of whether the return on equity (ROE) allowance granted to Empire in past rate cases 21 

served to compensate investors for any subsequent disallowance of Asbury costs following its 22 

retirement.  Is Staff’s rationale for its position on unrecovered Asbury costs in this case 23 



Rebuttal Testimony of 

Mark L. Oligschlaeger 

 

 

Page 7 

premised upon any particular belief as to whether the risk of early generating unit retirements 1 

was factored into the ROE levels authorized for Empire in past rate cases? 2 

A. No.  I cannot state with certainty what investor expectations might have been 3 

regarding post-retirement rate treatment of Asbury costs prior to the unit’s retirement.  I will 4 

say that Empire investors were certainly aware of or should have been aware of the impending 5 

retirement of Asbury prior to the most recent Empire general rate case, No. ER-2019-0374, and 6 

likewise should have been aware that no predeterminations of any sort had been communicated 7 

by the Commission regarding the ultimate rate treatment of Asbury unrecovered investment 8 

following its retirement. 9 

Q. Please describe Appendix A attached to Mr. Graves’ direct testimony. 10 

A. Mr. Graves’ Appendix A contains a listing of regulatory proceedings, in other 11 

jurisdictions across the U.S. since 2009, that Mr. Graves alleges provide support for Empire’s 12 

position regarding rate recovery of both a return of and on its unrecovered investment in the 13 

Asbury unit.  There are a total of 32 cases listed in Appendix A. 14 

Q. Did Staff attempt to review these cases to verify whether Empire witness  15 

Mr. Graves’ interpretation of them was accurate? 16 

A. Yes.  Staff conducted an internet search of the applicable public utility 17 

commission websites to obtain additional information regarding the regulatory proceedings 18 

listed in Mr.  Graves Appendix A.  For almost all of the cases found in Appendix A, Staff was 19 

able to find key documents, usually Public Utility Commissions (PUC) orders or stipulations, 20 

in order to attempt to determine the general nature of the regulatory treatments ordered in 21 

relation to coal unit retirements.   22 
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Q, Does Staff’s research show that Mr. Graves is correct in asserting that the 1 

various actions taken by the PUCs depicted in Appendix A support Empire’s position of 2 

obtaining a “full recovery” of the remaining Asbury costs? 3 

A. No, for the most part it does not.  Based upon Staff’s research, there appears to 4 

be only a handful of cases listed in Appendix A in which the PUC in question appears to have 5 

authorized full recovery of retired coal unit costs in an equivalent manner to what Empire is 6 

seeking from the Commission in this case (i.e., recovery of the unrecovered Asbury balance 7 

through a multi-year amortization, with rate base treatment of the unamortized balance).   8 

Q. How would you broadly characterize the nature of the applicable issues in the 9 

regulatory proceedings listed in Mr. Graves Appendix A? 10 

A. The cases mainly appear to fall under four categories: 11 

1)  Orders providing certain regulatory/accounting treatments to the 12 

utility prior to the coal unit’s retirement date; 13 

2)  Orders allowing the utility to include in rates an amortization of 14 

the unrecovered cost of the coal unit after its retirement, but which do not clearly 15 

address the question of rate base treatment of the unamortized balance;  16 

3) Orders authorizing the utility to apply certain accounting 17 

treatments to coal retirement costs, but that reserve any ratemaking determinations 18 

regarding the costs to later regulatory proceedings; and  19 

4)  Orders allowing the utility special accounting treatment in order 20 

to prepare for potential securitization of the unrecovered coal unit costs. 21 

None of the cases falling into these four categories support Empire’s request for a full 22 

recovery of and on the Asbury investment in this case.  I will address the reasons for this below. 23 
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Q. Why wouldn’t requests for regulatory/accounting treatments prior to coal unit 1 

retirements support Empire’s requested Asbury ratemaking in this case? 2 

A. These situations, typically involving requests for accelerated depreciation rates 3 

to match the new planned retirement dates for the coal units, involve units still in service at the  4 

time and still eligible for normal cost recovery of depreciation and other plant-related costs in 5 

rates.  Requests for ratemaking treatment of costs associated with retired plant assets are of a 6 

fundamentally different nature, and would need to be assessed using very different criteria. 7 

Q. What are some examples of cases cited by Mr. Graves that fall into  8 

this category? 9 

A. The 2009 Public Service Company of Colorado case (Colorado PUC) and the 10 

2011 Portland General Electric Company Case (Oregon PUC) are examples of this category of 11 

regulatory proceeding.  Both of these cases are listed on page 57 of Mr. Graves’  12 

direct testimony. 13 

Q. Why wouldn’t PUC authorizations to book or recover in rates amortizations of 14 

unrecovered costs for coal units following retirement support Empire’s requested ratemaking 15 

for Asbury in this case? 16 

A. Some of the cases included in Mr. Graves’ Appendix A indicate that the  17 

PUC approved amortizations of unrecovered coal unit costs following retirement.  To the extent 18 

those PUC orders authorizing amortization of unrecovered costs were intended to set 19 

ratemaking treatments, these orders would appear to be generally consistent with the Staff’s 20 

recommendation to allow Empire to recover in rates an amortization of its unrecovered Asbury 21 

investment costs over a 15-year period.  However, with rare exception, the PUCs in question 22 

that ordered rate amortizations did not appear to address whether the unamortized amounts of 23 
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coal investment should also be included in utility rate base, and thereby earn a return.  Empire, 1 

of course, is requesting such rate base treatment in this case from the Missouri Commission. 2 

Q. Is it possible that authorization by PUCs of rate inclusion of unrecovered coal 3 

unit investment through amortizations automatically or inherently involves inclusion in rate 4 

base of the unamortized balance? 5 

A. Not in my opinion, as the decisions to allow a return of and a return on costs are 6 

entirely separate and distinct ratemaking determinations.  I can state with certainty that, in 7 

Missouri, there have been many cases in which the Commission has ordered certain utility costs 8 

to be amortized in rates over a multi-year period without allowing rate base treatment for the 9 

costs to be amortized. 10 

Q. What are examples of cases cited by Mr. Graves that would fall into  11 

this category? 12 

A. The 2012 Georgia Power Company case (Georgia PUC) and the 2014 Wisconsin 13 

Public Service Corporation case (Wisconsin PUC) are examples of this category of regulatory 14 

proceeding.  Both cases are listed on page 57 of Mr. Graves’ direct testimony. 15 

Q. Why wouldn’t PUC authorizations for accounting treatment of unrecovered coal 16 

costs support Empire’s requested Asbury ratemaking in this case? 17 

A. Empire is asking the Missouri Commission to authorize inclusion in rates of 18 

unrecovered Asbury costs.  Orders from other PUCs that deal exclusively with accounting 19 

treatment of such costs, but reserve consideration of the costs for ratemaking purposes at a later 20 

time, is not a precedent for the rate treatment Empire is seeking in Missouri for Asbury 21 

unrecovered costs. 22 
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Q. What are examples of cases cited by Mr. Graves that would fall into  1 

this category? 2 

A. The 2014 Black Hills Power case (South Dakota PUC) and the 2016 Gulf Power 3 

Company case (Florida PUC) are examples of this category of regulatory proceeding.  Citations 4 

to these cases can be found at pages 57 and 58 of Mr. Graves’ direct testimony, respectively. 5 

Q. Why wouldn’t PUC authorization of regulatory treatment to allow for potential 6 

securitization of unrecovered coal unit investment support Empire’s requested Asbury 7 

ratemaking in this case? 8 

A. Securitization is a unique rate treatment that allows for recovery from customers 9 

of certain large dollar costs by utilities through a special type of bond issuance.  Empire is not 10 

seeking to securitize its unrecovered Asbury costs, though.  As such, the actions of other PUCs 11 

in regard to potential securitization of coal unit investment is irrelevant to the issues currently 12 

before the Missouri Commission in this proceeding.  It should be noted that under Missouri’s 13 

securitization statute, Section 393.1700.2(3)(c)b, a prerequisite to securitization is a finding by 14 

the Commission that the “issuance of securitized utility tariff bonds and the imposition and 15 

collection of a securitized utility tariff charge are just and reasonable and in the public interest 16 

and are expected to provide quantifiable net present value benefits to customers as compared to 17 

recovery of the components of securitized utility tariff costs that would have been incurred 18 

absent the issuance of securitized utility tariff bonds.”  19 

Q.  What are some examples of cases cited by Mr. Graves involving securitization 20 

that fall into this category? 21 

A. The 2018 Consumers Energy case (Michigan PUC) and the 2020 Public Service 22 

Company of New Mexico case (New Mexico PUC) are examples of this type of regulatory 23 
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proceeding.  These cases are listed at pages 58 and 60 of Mr. Graves’ direct testimony, 1 

respectively. 2 

Q. What is Schedule MLO-1 attached to this testimony? 3 

A. Schedule MO-1 is the applicable pages from documents found by Staff on PUC 4 

websites for each of the cases I have specifically cited above from Mr. Graves’ Appendix A. 5 

All of these cases serve as examples to support my characterization of the treatments granted 6 

by those PUCs to costs associated with potential or actual early coal unit retirements in those 7 

jurisdictions. 8 

Q. Did Mr. Graves include any Missouri Commission cases in his Appendix A? 9 

A. Yes.  Mr. Graves included Case No. EC-2019-0200 in his testimony attachment, 10 

apparently upon the belief that this case provides some sort of precedent for Empire’s requested 11 

Asbury ratemaking in this case. 12 

Q. Are you familiar with that particular proceeding? 13 

A. Yes.  I was the Staff witness in that case. 14 

Q. Please generally describe the subject matter of that case. 15 

A. The complaint case was filed by The Office of the Public Counsel (“OPC”) and 16 

the Midwest Energy Consumers Group (MECG) against KCPL Greater Missouri Operations 17 

Company (now Evergy Missouri West, or “Evergy West”) shortly after Evergy West made a 18 

decision to retire its coal-fired Sibley Energy Station (“Sibley”) in late 2018.  The retirement 19 

decision was announced at the very end of the processing of Evergy West’s general rate case, 20 

No. ER-2018-0146, and the rates ordered by the Commission as a result of that rate case 21 

included allowances for Evergy West’s return of and on its investment in Sibley, as well as 22 

operation & maintenance expenses and other costs incurred due to operation of that facility.  23 
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The filing made by OPC and MECG sought authorization from the Commission to require 1 

Evergy West to defer all of the Sibley costs included in rates that would no longer be incurred 2 

after the retirement (including the return on the assets), so that such amounts could potentially 3 

be returned to customers in Evergy West’s next general rate case.  The Commission ultimately 4 

decided to grant OPC’s and MECG’s requests for a Sibley deferral. 5 

This proceeding concerned only a dispute regarding appropriate accounting for the 6 

Sibley related costs between the time of the unit’s retirement and Evergy West’s next rate case.  7 

It did not concern any determinations regarding ratemaking treatment for unrecovered  8 

Sibley costs at the time of the next Evergy West rate case or later cases. 9 

Q. Did  an unrecovered plant balance exist for Sibley as of the date of its retirement? 10 

A. Yes. 11 

Q. Did the Commission make any determinations concerning ratemaking treatment 12 

for Sibley unrecovered costs in its Order in Case No. EC-2019-0200? 13 

A. No.   14 

Q. When do you expect issues regarding ratemaking treatment of the unrecovered 15 

balance of Evergy West’s Sibley coal unit to be brought forward for the Commission’s 16 

consideration? 17 

A. I expect those issues will arise in Evergy West’s next general rate case, for which 18 

a notice has been filed by that utility last month in Case No. ER-2022-0130. 19 

Q. Notwithstanding its inclusion in Mr. Graves Appendix A, does the order in 20 

Missouri Case No. EC-2019-0200 provide any sort of precedent for the ratemaking treatment 21 

sought by Empire for Asbury in this rate case? 22 

A. Not in any way. 23 
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Q. Did the Commission make any finding in Case No. EC-2019-0200 regarding the 1 

prudence of Evergy West’s decision to retire its Sibley unit?  2 

A. No. The Order states: 3 

GMO chose to close the Sibley units, and the prudence of that decision is 4 

not at issue in this case. The question of prudence will be addressed in a 5 

future general rate case.  6 

 7 

Q. Please summarize your conclusions regarding Mr. Graves Appendix A. 8 

A. At best, Mr. Graves’ Appendix A appears to support a conclusion that a wide 9 

range of PUCs in the U.S. have granted a wide variety of accounting and rate treatments to 10 

utilities either planning to retire coal units early or that have already retired those units.  Based 11 

upon Staff’s review, however, Appendix A does not support a finding that Empire’s specific 12 

proposal in this case to receive both a return of and a return on its unrecovered Asbury 13 

investment is consistent with “mainstream” treatment of this category of cost by other PUCs, 14 

or that a consensus of PUCs have followed this approach. 15 

Q. Mr. Graves’ states at page 5 of his Direct testimony that “Each of these major 16 

investments [a 2008 Selective Catalytic Reduction (SCR) and a 2014 Air Quality Control 17 

System (AQCR)] were reviewed and approved by the Commission.” Do you agree with  18 

that characterization?  19 

A. Not entirely. In Case No. EO-2005-0263, involving the 2008 SCR investment, 20 

the Commission approved a Stipulation and Agreement in which “Empire agree[d] to undertake 21 

commercially reasonable efforts to make” certain investments, including the SCR at Asbury. 22 

Subject to a long list of conditions, the parties to that same Agreement merely agreed “that they 23 

will not take the position that the [SCR investment, among others] should be excluded from 24 
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Empire’s rate base on the ground that the projects were not necessary at the time of this 1 

agreement, or that Empire should have used alternative technologies.”  2 

Q. Is Staff’s proposed ratemaking for the unrecovered amount of the  3 

SCR investment at Asbury based upon a belief that this investment was not necessary in 2008, 4 

or on a belief that Empire should have used alternative technologies in 2008?  5 

A. No. 6 

Q. Have you attached a copy of the Commission’s Report and Order and Stipulation 7 

and Agreement in Case No. EO-2005-0263 as Schedule MLO-2? 8 

A. Yes. 9 

Q. What about the Commission’s Order in ER-2014-0351, referenced in  10 

Mr. Graves’ testimony with regards to the AQCS?  11 

A. In that case, the Commission ordered at page 11 that it would “adopt Staff’s 12 

recommended in-service criteria and find the Asbury AQCS to be fully operational and used 13 

for service. Any party to Empire’s next general rate case may argue the book value of  14 

Asbury AQCS. No party is precluded in Empire’s next rate case from seeking  15 

any disallowance.” 16 

Q. Did any party to Empire’s next rate case seek a disallowance of the  17 

AQCS investment? 18 

A. No. 19 

Q. Have you attached a copy of the Commission’s Report and Order in  20 

Case No. ER-2014-0351 as Schedule MLO-3?  21 

A. Yes.  22 
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Q. Does that conclude your rebuttal testimony? 1 

A. Yes, it does. 2 
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