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	UNE 1

	What are the appropriate geographic limitations of SBC MISSOURI’s obligation to provide access to network elements?
	1.1
	1.1 This Appendix Lawful Unbundled Network Elements (UNE) sets forth the terms and conditions pursuant to which SBC MISSOURI agrees to furnish MCIm with access to Lawful unbundled Network Elements.  At MCIm’s request, SBC MISSOURI  shall provide nondiscriminatory access to Lawful unbundled Network Elements at any technically feasible point on rates, terms and conditions that are just, reasonable and nondiscriminatory in accordance with the terms of this Appendix.  SBC MISSOURI shall provide such Lawful unbundled Network Elements in a manner that allows MCIm to combine such elements in order to provide a Telecommunications Service.


	The appropriate limitations are as set forth in the agreed to section 2.12.1 of the GT&Cs.  SBC’s proposed language is unnecessary and should be omitted from the agreement.  See also MCIm position on Issue GT&C 3.
	1.1 This Appendix Lawful Unbundled Network Elements (UNE) sets forth the terms and conditions pursuant to which SBC MISSOURI agrees to furnish MCIm with access to Lawful unbundled Network Elements under Section 251(c)(3) of the Act in SBC MISSOURI's incumbent local exchange areas for the provision of Telecommunications Services by MCIm.  At MCIm’s request, SBC MISSOURI  shall provide nondiscriminatory access to Lawful unbundled Network Elements at any technically feasible point on rates, terms and conditions that are just, reasonable and nondiscriminatory in accordance with the terms of this Appendix.  SBC MISSOURI shall provide such Lawful unbundled Network Elements in a manner that allows MCIm to combine such elements in order to provide a Telecommunications Service.


	SBC's  proposal in the introductory section of the UNE Appendix    clarifies that SBC's unbundling obligations arise only within SBC MISSOURI’ incumbent territory.  SBC's proposal tracks completely with the clear statutory language that gives rise to an ILEC’s unbundling obligations, and should not be omitted just because a similar clause is found in the General Terms.  Section 251(c) establishes additional obligations of “incumbent local exchange carriers,” and Section 251(h)(1) defines an incumbent local exchange carrier by characteristics “with respect to an area.”  Failure to acknowledge the Act's  geographic limitations  in the UNE Appendix risks a contract interpretation dispute later.   No harm can come from reciting a plainly true fact twice in the contract, once in the General Terms as an overarching matter, and again in the UNE Appendix on the topic of UNEs specifically.       



	UNE 2
	Which parties’ definition of Lawful UNE should be included in the Agreement?


	1.1.2, 1.5
	1.1.2  Intentionally Omitted.
1.5    “Lawful,” “Lawful Unbundled Network Element” or “Lawful UNE” when used in relation to unbundled Network Elements, means those unbundled Network Elements described in this Agreement and required by Applicable Law.

	MCIm’s proposed definition of Lawful and Lawful UNE should be included in the Agreement because it better describes the various legal requirements that may be the source of SBC MISSOURI’ unbundling obligations.  Moreover, SBC MISSOURI’ proposed definition does not tie its obligations to those set forth in the Agreement and could therefore be interpreted to permit SBC MISSOURI’ to effect a unilateral change of law without first seeking a contract amendment.
	1.1.2
Notwithstanding any other provision of the Appendix, SBC MISSOURI shall be obligated to provide UNEs only to the extent required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, and may decline to provide UNEs to the extent that provision of the UNE(s) is not required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  UNEs that SBC MISSOURI  is required to provide pursuant  to Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders shall be referred to in this Agreement as “Lawful UNEs.”  
1.5 “Lawful,” “Lawful Unbundled Network Element” or “Lawful UNE” when used in relation to unbundled Network Elements, means those unbundled Network Elements required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, or lawful and effective orders and rules of the State Commission that are necessary to further competition in the provision of telephone exchange service or exchange access and that are not inconsistent with the Federal Telecommunications Act of 1996 (FTA) or the FCC's regulations to implement the FTA.

	SBC's definition of Lawful UNE clarifies that the source of SBC's unbundling obligation is Section 251( c) of the Act.   MCIm counters with a vague reference to "Applicable Law," obscuring the fact that what MCIm seeks is unbundling under Section 271 and/or Missouri state law, rather  than just the UNE section of the Act.  MCIm seeks to  expand SBC's  unbundling obligations beyond those established by the  applicable section of the Act, and worse yet, does not provide the corresponding rate increases that would follow if Section 271 or state law  were to apply.    SBC   acknowledges that Section 271 creates a "competitive checklist" for SBC's in region long distance rights, but points out that the TELRIC pricing under Section 251 does NOT apply to Section 271 elements.    Second, MCI seeks to require SBC MO to provide UNEs under state law, without specifying what the extent of that unbundling would be, what rates would govern, or why state law should trump federal law.  

 The Act expressly states that federal law on unbundling preempts state law, and any conflicts between state and federal regulations are to be resolved in favor of a uniform federal rule (see, e.g, section 261(c)).   Consequently, the states have no authority to order unbundling of network elements beyond that ordered by the FCC.   As the U.S., Supreme Court explained in a case involving MCI, Congress “unquestionably” took “regulation of local telecommunications competition away from the States” as to all “matters addressed by the 1996 Act.”  525 U.S. at 379 n.6.     Congress, the federal appellate and Supreme Courts, and (with some judicial prodding) the FCC have emphatically repudiated the concept of “blanket access” to incumbents’ networks (MCI Corp., 525 U.S. at 387-90) and the Carriers’ underlying notion that “more unbundling is better” (USTA I, 290 F.3d at 422).  Instead, federal law mandates a “nuanced” approach to unbundling that “balance[s]” the “competing concerns” of promoting network investment and innovation on the one hand and avoiding wasteful and inefficient duplication of facilities on the other hand.  Id. at 427.  

Under the US Constitution's Supremacy Clause, federal law trumps inconsistent state law, not vice versa.  Thus, the FCC has explained that states may not simply “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192.  To the contrary, both the Act itself and “long-standing federal preemption principles” place significant restrictions on state authority.  Id.  The FCC admonished that if a state commission were to “require the unbundling of a network element for which the [FCC] has . . . found no impairment,” such a requirement “would conflict with the limits set in section 251(d)(2).”  Id. ¶ 195.  And in briefing before the D.C. Circuit, the FCC pulled no punches.  As the FCC wrote, “[i]n the UNE context . . . a decision by the FCC not to require an ILEC to unbundle a particular element essentially reflects a ‘balance’ struck by the agency between the costs and benefits of unbundling that element,” and “[a]ny state rule that struck a different balance would conflict with federal law, thereby warranting preemption.”  SBC Br. Ex. B at 92-93.  Thus, at least as to unbundling, the FCC’s rules establish a line – i.e., both federal floor and a federal ceiling – from which states may not deviate.  MCI Corp., 525 U.S. at 379 n.6 (holding that states must “hew” to the lines drawn by Congress and the FCC with respect to the “matters addressed” in the Act).



	UNE 3
	MCIm: What procedures should apply when there has been a change of law event affecting the obligations to provide UNEs?  

SBC:  Should the UNE Appendix contain transition procedures in the event of declassified UNEs, in addition to change of law rights under the GTCs? 
	1.1.1, 1.1.3; 1.1.4
	1.1.1
Lawful UNEs and Declassification.  Anything to the contrary in this Appendix UNE notwithstanding, in the event any legislative or administrative body of competent jurisdiction (including the FCC and the Commission) or any court of competent jurisdiction promulgates legally effective statutes, rules, regulations or orders which materially affect any provision of this Appendix UNE or either Party’s obligations under Applicable Law, then the Parties shall continue to comply with all obligations set forth in this Appendix UNE until the Agreement is amended in accordance with the requirements of Section 23 (Intervening Law) of the general terms and conditions.  
1.1.3      Intentionally Omitted.
1.1.4
 Intentionally Omitted

	As with any change-of-law event, a change in applicable law affecting the parties’ rights and obligations regarding unbundling should be effectuated through the negotiation-and-amendment process set forth in MCIm’s proposed intervening law provision in Section 23 of the GT&C.  Inclusion of SBC’s proposed language in the UNE appendix would be tantamount to giving SBC a unilateral right to amend the contract.  See also MCIm’s position on Issue GT&C 18.
	1.1.1
Lawful UNEs and Declassification.  The provisions set forth in Section 5.0 below regarding the “Transition Procedure” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of Section 5.0 “Transition Procedure” to be implemented or effective.  Further, Section 5.0's “Transition Procedure” governs the situation where an unbundled Network Element or Lawful UNE under this Agreement is Declassified or is otherwise no longer a Lawful UNE, even where the Agreement includes Section 23 (Intervening Law) of the General Terms and Conditions.  The rights and obligations set forth in Section 5.0 below apply in addition to any other rights and obligations that may be created by such Intervening Law provision.
1.1.3     A network element, including a network element referred to as a Lawful UNE under this Agreement, will cease to be a Lawful UNE under this Agreement if it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE may also be referred to as “Declassified.”  

1.1.4
Without limitation, a Network Element, including a Network Element referred to as a Lawful UNE under this Agreement is Declassified upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its lawful authority that requesting Telecommunications Carriers are not impaired without access to a particular Network Element on an unbundled basis; or (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that an incumbent LEC is not required, or is no longer required, to provide a Network Element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the Network Element on an unbundled basis under Section 251(c)(3).  By way of example only, a Network Element can cease to be a Lawful UNE or be Declassified generally, or on an element-specific, route-specific or geographically-specific basis or on a class of elements basis. Under any scenario, Section 5.0 “Transition Procedure” shall apply. Intentionally Omitted

	Given the history of court review of unbundling decisions and the likelihood that UNEs will be declassified in the future, the ICA should make clear that SBC is only required to unbundle network elements that are lawfully required to be unbundled under Section 251 at the time requested. SBC’s proposal for Lawful UNEs here, when combined with the debate surrounding the Definition of “Lawful UNEs,” clarifies that the description of an item in the UNE Appendix does not imply that the Parties have expanded undbundling requirements beyond that required by regulatory rule.


	UNE 4

	When describing SBC MISSOURI’s obligation to provide access to unbundled Network Elements, should the contract include a reference to the section 251(d)(2) “necessary and impair” standards?
	2.2.9
	2.2.9 Intentionally Omitted.


	SBC’s proposed reference to the necessary and impair standard is an improper limitation on MCIm’s right to obtain – and SBC’s obligation to provide – access to unbundled network elements and should be omitted from the agreement.  Moreover, this is yet another attempt by SBC to gain a unilateral ability to amend the contract without first negotiating an appropriate amendment with MCIm.  See also MCIm positionson Issues UNE 2 and GT&C 18.
	2.2.9 only to the extent it has been determined that these elements are required by the “necessary” and “impair” standards of Section 251(d)(2) of the Act; 

	After several years of litigation and court decisions, it is hard to understand why MCIm resists including the “necessary and impair” language from the Act.  Contracts are established to document the intent of the parties.  In this case, it is clearly SBC MISSOURI’ intent to comply with the Act and applicable law, which require it to unbundle certain network elements where they are necessary and where CLECs are impaired without access to them.  The recent TRO decision represents the FCC’s latest guidance on the issue.  Omitting any reference to “necessary and impair” from the parties’ contract can only lead to debates over the scope of the parties’ agreement – and as to their contractual intent. 



	UNE 5
	MCIm: What terms and conditions for Combinations should be included in the Agreement?

SBC: When should SBC MISSOURI be permitted to separate previously combined UNEs?

	2.2.10
	2.2.10 At MCIm’s request, SBC MISSOURI shall provide combinations of unbundled Network Elements in accordance with the requirements of this Section 21, other applicable requirements of this Agreement and Applicable Law, including 47 CFR Section 315.  SBC MISSOURI may not require MCIm to own or control any local exchange facilities as a condition of offering to MCIm any Network Element or combination.  SBC MISSOURI may not require MCIm to combine Network Elements.  SBC MISSOURI shall not separate Network Elements that are already combined on SBC MISSOURI’s Network unless requested by MCIm.


	The ICA should reflect SBC’s obligations to combine elements in accordance with the requirements of 47 CFR Section 51.315. 
	2.2.10 except upon request of MCIm, SBC MISSOURI shall not separate MCIm-requested Lawful UNE’s that are currently combined. (47 CFR § 51.315(b)).  SBC MISSOURI is not prohibited from or otherwise limited in separating any Lawful UNEs not requested by MCIm or a Telecommunications Carrier, including without limitation in order to provide a Lawful UNE(s) or other SBC MISSOURI offering(s).  

	SBC Missouri’s obligation to commingle UNEs or combinations of UNEs with facilities or services obtained at wholesale is generally narrower, as defined by the FCC in its TRO, than SBC MO’s obligation to  combine UNEs.  As the FCC and USTA II court noted, the obligation to combine UNEs is based on a non-discrimination obligation.  There is no such overarching obligation to commingle.  Further, the FCC did not indicate in its TRO that ILEC commingling obligations were to be treated any differently than similar obligations under Section 251; accordingly, the limitations found by the  United States Supreme Court in its  Verizon decision, Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) should apply also to commingling.

Moreover, MCI’s refusal to agree to some of the circumstances – not technically feasible; impairs network  reliability, security, management, control, or performance; undermines ab ability of other CLECs to interconnect or access UNEs – is perplexing.  If, for example, the requested commingling is not technically feasible, SBC Missouri does not understand how MCI insists that it still must be done or the ICA is violated.  Similarly, MCI cannot establish through its ICA a preeminent position such that the effect on other network users can be disregarded and ignored because MCI wants superior status to other carriers. . 

	UNE 6
	Should MCIm be permitted to use SBC MISSOURI’s unbundled Network Elements to provide service to other Telecommunication Carriers?


	2.3
	2.3 MCIm may use a Network Element or a combination of Network Elements (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) for the provision of any Telecommunications Services; provided, however, that MCIm may not use a Network Element or combination (including, without limitation, all network elements referred to as a Lawful UNE under this Agreement) to provide exclusively mobile wireless telecommunications service or interexchange service (i.e., telecommunications service between stations in different exchange areas).  

	SBC MISSOURI has proposed to insert the word “not” into Section 2.3, thus precluding MCIm from using SBC MISSOURI’s UNEs to provide service to other telecommunications carriers.  This restriction on MCIm’s ability to provide telecommunications services is in direct violation of the Telecom Act.
	2.3 MCIm may not use SBC MISSOURI’s Lawful unbundled Network Elements to provide services to other Telecommunications Carriers, including the exclusive provision of mobile wireless services, or long distance interexchange services (i.e. Telecommunications Service between different stations in different exchange areas).  

	CLECs may only use SBC UNEs to provide service to residential and business End Users.  CLECs may not use SBC UNEs to provide service to other telecommunications carriers, who themselves have a right to become CLECs and negotiate ICAs directly with SBC the ILEC..  In the TRO Remand Order (FCC 04-290), the FCC clarified that Rule 309(b) does not permit IXCs and Wireless providers to obtain UNEs exclusively for long distance and wireless traffic. Otherwise,  IXCs and Wireless carriers could arguably purchase UNE dedicated transport at TELRIC rates for use in providing inter-exchange or wireless service in contravention of the long standing ILEC Switched and Special Access tariffs approved by the FCC and State Commission.    In clarifying the scope of UNEs in this way, SBC is not prohibiting CLECs from serving IXCs or Wireless carriers on a wholesale basis.   The CLECs simply must use their own network elements to create a wholesale service, rather than buying SBC UNEs at TELRIC and using price arbitrage to undercut ILEC Special Access.  (See also the issue regarding the Definition of “End User Customer” in Appendix Defn.)



	UNE 7
	MCIm:

Should the UNE Appendix be the sole vehicle by which MCIm can purchase UNEs from SBC MISSOURI?

SBC MISSOURI:

If MCI orders a product from a SBC tariff, must it amend its agreement to remove the rates, terms and conditions associated with the product it is ordering from the tariff?

What are the appropriate terms surrounding MCIm ordering products or services from an SBC MISSOURI tariff?


	2.15
	2.15
Intentionally Omitted.

	SBC’s language unfairly attempts to use this contract to limit MCIm’s right to purchase under tariffs and should be omitted from the agreement. 
	2.15
The Parties intend that this Appendix Lawful UNEs contains the sole and exclusive terms and conditions by which MCIm will obtain Lawful UNEs from SBC MISSOURI.  Accordingly, except as may be specifically permitted by this Appendix Lawful UNEs, and then only to the extent permitted, MCIm and its affiliated entities hereby fully and irrevocably waive any right or ability any of them might have to purchase any unbundled network element (whether on a stand-alone basis or in combination with other UNEs, Lawful or otherwise), with a network element possessed by MCIm (or pursuant to Commingling or otherwise) directly from any SBC MISSOURI tariff, to the extent such tariff(s) is/are available, and agree not to so purchase or attempt to so purchase from any such tariff.  Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, the failure of SBC MISSOURI to enforce the foregoing (including if SBC MISSOURI  fails to reject or otherwise block orders for, or provides or continues to provide, unbundled network elements, Lawful or otherwise, under tariff) shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  At its option, SBC MISSOURI  may either reject any such order submitted under tariff, or without the need for any further contact with or consent from MCIm, SBC MISSOURI may process any such order as being submitted under this Appendix Lawful UNEs and, further, may convert any element provided under tariff, to this Appendix Lawful UNEs, effective as of the later in time of the (i) Effective Date of this Agreement/Amendment, or (ii) the submission of the order by MCIm.  
	MCI’s proposed language improperly allows MCI to pick and choose among the most favorable terms of this Agreement or of SBC MISSOURI'S tariff, when MCI chooses to purchase service from a tariff. If MCI has negotiated and/or arbitrated terms in its Agreement, it should not be able to, for example, order a product at a tariff rate, but under terms and conditions in the Agreement that are different from those in the tariff. 

When MCI orders out of a tariff, the ordered service most be subject to the terms and conditions in the tariff, not those in the ICA.  



	UNE 8
	Should MCIm be required to purchase collocation for access to unbundled Loops?
	4.2.4
	4.2.4 MCIm may elect to access SBC MISSOURI’s Lawful unbundled Network Elements through Physical Collocation arrangements.  MCIm may also access unbundled loops without purchasing collocation from SBC MISSOURI, or access via a third party, when MCIm purchases contiguous unbundled Network Elements or service from SBC MISSOURI, regardless of whether the unbundled Network Elements are already assembled or MCIm combines the elements.

	The language proposed by MCIm at Section 4.2.4 is simply clarifying language which would prevent SBC MISSOURI from requiring MCIm to purchase physical collocation from SBC MISSOURI, when ordering an unbundled loop. The language proposed by MCIm should be adopted by the Commission in order to provide this safeguard. 
	4.2.4 MCIm may elect to access SBC MISSOURI’s Lawful unbundled Network Elements through Physical Collocation arrangements.  

	 MCIm’s proposed language is overly broad and should be rejected. SBC Missouri agrees that in addition to collocation, MCIm may also access unbundled loops via any technically feasible method permitted by this appendix. MCIm purports to offer its language to reinforce this fact. However, its reference to “service” makes the language ambiguous, overly broad, and contradictory to its stated rationale. Additionally, the last five words of the language could be interpreted to give MCIm authority to combine elements within SBC MIssouri network, e.g., at the MDF – and MCIm has no such authority. 

	UNE 9
	What processes should apply to Transition Elements?


	Section 5 (all), 9.8 (all)
	5 Transition Procedure for Elements that are Declassified during the Term of the Agreement
5.1 SBC MISSOURI agrees to continue providing the Transition Elements that are the subject of the transition periods set forth in Sections [xx], [xx] or [xx] during the applicable transition period (and thereafter to the extent specified for a given alternative service arrangement) as set forth in this Attachment.  No later than thirty (30) days prior to the end of the applicable transition period specified in Sections [xx], [xx] or [xx] below, MCIm shall designate one of the following alternative service arrangements for each Network Element subject to one of the transition periods described in this Appendix (“Transition Element”):
5.1.1 Conversion to Access Service.  MCIm may elect to convert a Transition Element to the analogous access service, if available.  Where the Transition Elements are converted to an analogous access service, from and after the date on which SBC MISSOURI processes MCIm’s order, SBC MISSOURI shall provide such access services at the rates applicable under the term plan selected by MCIm, and in accordance with the terms and conditions, of SBC MISSOURI’s applicable access tariff, with the effective bill date being the first day following the date on which SBC MISSOURI processes MCIm’s order.  Conversion to an analogous access service shall be accomplished via the applicable LSR or ASR process, or with respect to a significant number of Transition Elements, via letter and spreadsheet, which will be coordinated by the Parties on a project basis.  Subject to the provisions of Section [7] SBC MISSOURI will commingle the converted Transition Element(s) under this Section [5.1.1] with other MCIm or MCIm-purchased services or facilities (including, but not limited to, other Network Elements purchased by MCIm from SBC MISSOURI).  Until the date on which SBC processes MCIm’s order with respect to a particular Transition Element and converts it to the analogous access service, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of the relevant transition period.

5.1.2 Conversion to Resale Arrangement.  MCIm may elect to convert a Transition Element to a resale arrangement (either under this Agreement or otherwise).  Where the Transition Elements are converted to a resale arrangement, from and after the date on which SBC MISSOURI processes MCIm’s order, SBC MISSOURI shall provide such resale arrangements under the rates, terms, and conditions applicable under this Agreement (or if applicable, the relevant SBC MISSOURI tariff subject to the Commission-approved wholesale discount), with the effective bill date being the first day following the date on which SBC MISSOURI processes MCIm’s order.  Conversion to a resale arrangement shall be accomplished via the applicable LSR or ASR process, or with respect to a significant number of Transition Elements, via letter and spreadsheet, which will be coordinated by the Parties on a project basis.  Until the date on which SBC MISSOURI processes MCIm’s order with respect to a particular Transition Element and converts it to a resale arrangement, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of the relevant transition period.

5.1.3 Conversion to Alternative SBC MISSOURI Service Arrangement.  MCIm and SBC MISSOURI may mutually agree to convert a Transition Element to some other service arrangement (e.g., a separate agreement at market-based or other rates).  Conversion to some other service arrangement shall be accomplished via a process to be mutually agreed-upon by the Parties.  Until the date on which the conversion is completed per the terms agreed-upon by the Parties, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of this Agreement.

5.1.4 Conversion to Section 271 Element.  MCIm may elect to convert a Transition Element to the analogous Section 271 element or service, where applicable.  Where the Transition Elements are converted to an analogous Section 271 element or service, from and after the date on which SBC MISSOURI processes MCIm’s order, and unless previously determined by a governmental body or by mutual agreement of the Parties, SBC MISSOURI shall provide such elements or services at the rates in effect under Section 251(d) of the Act on the date SBC MISSOURI’s Section 271 application for the State was approved by the FCC (the effective bill date being the first day following the date on which SBC MISSOURI processes MCIm’s order).  Conversion to an analogous Section 271 element or service shall be accomplished via the applicable LSR or ASR process, or with respect to a significant number of Transition Elements, via letter and spreadsheet, which will be coordinated by the Parties on a project basis.  Subject to the provisions of Section [7], SBC MISSOURI will commingle the converted Transition Element(s) under this Section [5.1.4] with other MCIm or MCIm-purchased services or facilities (including, but not limited to, other Network Elements purchased by MCIm from SBC MISSOURI).  Until the date on which SBC MISSOURI processes MCIm’s order with respect to a particular Transition Element and converts it to the analogous Section 271 element or service, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of the relevant transition period.

5.1.5 Disconnection of a Transition Element.  MCIm may elect to disconnect a Transition Element.  Disconnection of a Transition Element shall be accomplished via the applicable LSR or ASR process, or with respect to a significant number of Transition Elements, via letter and spreadsheet, which will be coordinated by the Parties on a project basis.  Billing for such Transition Element shall cease as of the effective date of disconnect specified by MCIm in its order (which date shall be no earlier than fifteen (15) days after the date of MCIm’s order.  Until the date on which SBC MISSOURI processes MCIm’s disconnect order with respect to a particular Transition Element, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of the relevant transition period.

5.1.6 Transfer of Service to MCIm or a Third Party.  MCIm may elect to replace a Transition Element with a service provisioned on MCIm’s own facilities or the facilities or services of a third-party.  With respect to such Transition Elements, SBC MISSOURI shall cooperate fully with MCIm to accomplish a seamless transition that does not affect service quality, availability, or performance from the end user perspective.  SBC MISSOURI and MCIm shall use commercially reasonable efforts to expedite the preparation of the relevant facilities or the applicable third-party facilities or services to meet the transition schedules.  Until the date on which SBC MISSOURI processes MCIm’s transfer order with respect to a particular Transition Element, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of the relevant transition period; provided that to the extent undue delays in the transfer process are attributable to MCIm or the third-party, SBC MISSOURI shall have the right to obtain an equitable adjustment in the rates payable by MCIm for all time periods resulting from such undue delays.

5.1.7 Conversion to State Law-Required Element.  MCIm may elect to convert a Transition Element to an analogous element or service that is required under state law, where applicable.  Where the Transition Elements are converted to an analogous state law-required element or service, SBC MISSOURI shall provide such elements or services at the then-current Commission-approved rates (the effective bill date being the first day following the date on which SBC MISSOURI processes MCIm's order). Conversion to an analogous state law-required element or service shall be accomplished via the applicable LSR or ASR process, or with respect to a significant number of Transition Elements, via letter and spreadsheet, which will be coordinated by the Parties on a project basis.  Subject to the provisions of Section [7], SBC MISSOURI will commingle the converted Transition Element(s) under this Section [5.1.7] with other MCIm or MCIm-purchased services or facilities (including, but not limited to, other Network Elements purchased by MCIm from SBC MISSOURI).  Until the date on which SBC MISSOURI processes MCIm's order with respect to a particular Transition Element and converts it to the analogous state law-required element or service, SBC MISSOURI agrees to continue providing such Transition Element under the rates, terms, and conditions of the relevant transition period.

5.2 At the end of the applicable transition period, if MCIm has not designated an Alternative Service Arrangement for a Transition Element, SBC MISSOURI may convert such Transition Elements to an analogous access service, if available, and provide such access services at the month-to-month rates, and in accordance with the terms and conditions, of SBC MISSOURI’s applicable access tariff, with the effective bill date being the first day following the applicable transition period; provided that if no analogous access service is available, SBC MISSOURI may disconnect such Transition Elements.
9.8 Intentionally Omitted

	MCIm’s language clearly and concisely tracks the transition requirements in the TRRO, and provides necessary protection for MCIm as network elements may become declassified. -
	5 Transition Procedure for Elements that are Declassified during the Term of the Agreement
5.1 The procedure set forth in Section 5.0 does not apply to the Declassification events described in Sections xx (DS1 Loop “Caps”), xx (DS3 Loop “Caps”), xx (Declassification Procedure – DS1 Loops), xx (Declassification Procedure – DS3 Loops), xx (DS3 Transport “Caps”), xx (DS1 Transport “Caps”), xx (DS1 Transport Declassification) and xx (DS3 Transport Declassification), which set forth the consequences for Declassification of DS1 and DS3 Loops, DS1 and DS3 Transport and Dark Fiber Transport, where applicable “caps” are met, or where Declassification occurs because wire centers/routes meet the criteria set forth in the FCC’s TRO Remand Order.

5.2
SBC MISSOURI shall only be obligated to provide Lawful UNEs under this Agreement.  To the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified or is otherwise no longer a Lawful UNE, such element is no longer required to be provided under this Agreement and MCIm shall cease ordering such element(s) under this Agreement, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  Accordingly, in the event one or more elements described as Lawful UNEs or as unbundled network elements in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC MISSOURI will provide written notice to MCIm of the Declassification of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of thirty (30) days from the date of such notice, SBC MISSOURI agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, MCIm will cease ordering new elements that are identified as Declassified or as otherwise no longer being a Lawful UNE in the SBC MISSOURI notice letter referenced in this Section.  SBC MISSOURI reserves the right to audit MCIm orders transmitted to SBC MISSOURI and to the extent that MCIm has processed orders and such orders are provisioned after this 30-day transitional period, such elements are still subject to this Section, including the options set forth in (a) and (b) below, and SBC MISSOURI’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 30-day transitional period, the following options are available to MCIm with regard to the element(s) identified in the SBC MISSOURI notice, including the combination or other arrangement in which the element(s) were previously provided:

(a) MCIm may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

(b) SBC MISSOURI and MCIm may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.

5.3 Notwithstanding anything to the contrary in this Agreement, including any amendments to this Agreement, at the end of that thirty (30) day transitional period, unless MCIm has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a) above, and if MCIm and SBC MISSOURI have failed to reach agreement, under (b) above, as to a substitute service arrangement or element, then SBC MISSOURI may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available.

9.3 Declassification Procedure

9.8.1 DS1.  Subject to the cap described in Section 9.3.4, SBC MISSOURI shall provide MCIm with access to a DS1 Lawful UNE Digital Loop, where available, to any building not served by a wire center with 60,000 or more business lines and four or more (4) fiber-based collocators. Once a wire center exceeds these thresholds, no future DS1Digital  Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS1 Digital Loops in that wire center, or any buildings served by that wire center, shall be Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, MCIm may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Digital Loops in such wire center(s), or any buildings served by such wire center(s).

9.8.2 DS3.  Subject to the cap described in Section 9.6.1, SBC MISSOURI shall provide MCIm with access to a DS3 Lawful UNE Digital Loop, where available,  to any building not served by a wire center with at least 38,000 business lines and at least four (4) fiber-based collocators. Once a wire center exceeds these thresholds, no future DS3 Digital Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS3 Digital Loops in that wire center, or any buildings served by that wire center, shall be Declassified, and no longer available as Lawful UNEs under this Agreement.  Accordingly, MCIm may not order or otherwise obtain, and MCIm will cease ordering DS3 Lawful UNE Digital Loops in such wire center(s), or any buildings served by such wire center(s).  

9.8.3 Effect on Embedded Base.  Upon Declassification of DS1 Digital Loops  or DS3 Digital Loops already purchased by MCIm as Lawful UNEs under this Agreement, SBC MISSOURI Will provide written notice to MCIm of such Declassification, and proceed in accordance with Section 5 "Transition Procedure.”  

9.8.3.1 Products provided by SBC MISSOURI in conjunction with such Loops (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 2.5 “Notice and Transition Procedure” where such Loops are Declassified.

9.8.4 The Parties agree that activity by SBC MISSOURI under this Section shall not be subject to the Network Disclosure Rules.

9.8.5 SBC MISSOURI is not obligated to provide to MCIm more than one (1) DS3 Lawful UNE loop per requesting carrier to any single building in which DS3 Loops have not been otherwise Declassified; accordingly, MCIm may not order or otherwise obtain, and MCIm will cease ordering unbundled DS3 Loops once MCIm has already obtained one.

9.8.6 SBC MISSOURI is not obligated to provide to MCIm more than one (1) DS3 Lawful UNE loop per requesting carrier to any single building in which DS3 Loops have not been otherwise Declassified; accordingly, MCIm may not order or otherwise obtain, and MCIm will cease ordering unbundled DS3 Loops once MCIm has already obtained one DS3 Lawful UNE loop to the same building.  If, notwithstanding this Section, MCIm submits such an order, at SBC MISSOURI’s option it may accept the order, but convert any requested DS3 Lawful UNE Loop(s) in excess of the cap of Special Access, and applicable Special Access charges will apply to MCIm for such DS3 Loop(s) as of the date of provisioning.


	SBC's proposal for UNE transition provides needed operational detail and specificity surrounding the parties' respective rights and duties in the event a UNE is declassified, and should be adopted.   The cornerstone of SBC's proposal is the requirement that the CLEC cease ordering declassified UNEs and take steps to provision alternative wholesale service to any affected End Users.   MCIm, on the other hand, injects a "lingering UNE service" requirement on the ILEC in the event of a declassification.  MCIm does not say how long the lingering UNE service would continue, and offers only to mitigate the extended unbundling in the event the parties experience "undue" delays in transitioning to new wholesale service.  MCIm does not specify what  constitutes "undue delay," and suggests only that SBC have the right to obtain an "equitable adjustment" in the rates payable by MCIm for all time periods resulting from such "undue delays."  MCIm's proposal injects far too much vagueness and only invites disputes later, and thus should be rejected.     

	UNE 10
	MCIm: Are there eligibility requirements that are applicable to the conversion of wholesale services to UNEs?

SBC MISSOURI: When converting wholesale services to UNE, what should the contract specify regarding eligibility criteria and qualifying service requirements?
	6.1; 6.6
	6.1 Upon MCIm’s request, SBC MISSOURI shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful unbundled Network Element, or Combination of Lawful unbundled Network Elements, that is available to MCIm under this Appendix Lawful UNE. 
6.6 Intentionally Omitted.

	SBC’s proposed language refers to the issuance of the mandate in USTA II and its impact on SBC’s obligations to provide conversions is not only misleading but is a blatant misinterpretation of the effect of USTA II.  Lawful and effective FCC regulations do require SBC to perform conversions for MCIm.  In addition, SBC’s proposed language makes vague references to “eligibility requirements” applicable to the conversion of wholesale services to UNEs.  These requirements are never clearly defined (but clearly cannot include the Qualifying Service restrictions vacated by the Court in USTA II).  If included in the contract, these requirements could provide SBC with an opportunity to delay MCIm’s conversion request. 
	6.1 Upon MCIm’s request, SBC MISSOURI shall convert a wholesale service, or group of wholesale services, to the equivalent Lawful unbundled Network Element, or Combination of Lawful unbundled Network Elements, that is available to MCIm under this Appendix Lawful UNE, so long as MCIm and the wholesale service, or group of wholesale services, meet the eligibility criteria that may be applicable and the Conditions for Accessing Lawful UNEs set forth in Section 3.0 above). 
6.6 If MCIm does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular conversion of a wholesale service, or group of wholesale services, to the equivalent Lawful UNE, or combination of Lawful UNEs, MCIm shall not request such conversion or continue using such the Lawful UNE or Lawful UNEs that result from such conversion.  To the extent MCIm fails to meet (including ceases to meet) the eligibility criteria applicable to a Lawful UNE or combination of Lawful UNEs, or Commingled Arrangement (as defined herein), SBC MISSOURI may convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to the equivalent wholesale service, or group of wholesale services, upon written notice to MCIm.  
6.6.1 This Section 6 applies to any Lawful UNE or combination of Lawful UNEs, including whether or not such Lawful UNE or combination of Lawful UNEs had been previously converted from an SBC MISSOURI service.

6.6.2 SBC MISSOURI may exercise its rights provided for hereunder and those allowed by Applicable Law in auditing compliance with any applicable eligibility criteria.

	SBC’s language here simply points out that when UNE conversions are accomplished, the services and/or UNEs that are involved must still qualify as properly provisioned UNEs.  For example, UNE Appendix sec. 2.3 will, at a minimum, specify that the resulting UNE cannot be used exclusively for the provision of IXC (long distance) or wireless traffic. Similarly, SBC urges a geographic limitation in UNE section 1.1 that would keep the end points of the converted circuit entirely within SBC's incumbent territory.   Here in Section 6, then, SBC proposes that any conversion of a Special Access circuit to a UNE circuit must at a minimum not result in a UNE to an IXC or Wireless carrier or be outside its incumbent territory.   .   Similar UNE criteria are spelled out in detail elsewhere in the Agreement, and thus are given the overarching description of "applicable eligibility criteria".   These criteria should not be mistaken for the FCC's  "Qualifying Services"  conditions that were once proposed for certain dedicated transport circuits.     



	UNE 11
	What processes should apply to the conversion of wholesale services to UNE?
	6.2
	6.2 Unless otherwise agreed to in writing by the Parties, such conversion shall be completed in a manner so that the correct charge is reflected on the next billing cycle after MCIm’s request.  For purposes of this Agreement, the Parties acknowledge that MCIm has purchased a number of “special access” circuits from SBC MISSOURI that terminate to an MCIm collocation cage.  SBC MISSOURI agrees that MCIm may request the conversion of such special access circuits on a “project” basis by submitting a spreadsheet to SBC MISSOURI describing the circuits.  In accordance with the requirements of Section 6.4 below, SBC MISSOURI shall process such conversions within thirty (30) days of MCIm’s request and shall reflect billing changes as described above.  For other types of conversions, until such time as the Parties have agreed upon processes for such conversions, SBC MISSOURI agrees to process MCIm’s conversion requests on a case-by-case basis and without delay.  


	In the TRO, the FCC clearly supports the position that many conversions require no more than a billing change.  MCIm’s proposed language has identified certain conversions falling within that category.  MCIm’s language is necessary to ensure that these “billing change” conversion are accomplished without delay.
	6.2 In requesting a conversion of an SBC MISSOURI service, MCIm must follow the guidelines and ordering requirements provided by SBC MISSOURI that are applicable to converting the particular SBC MISSOURI service sought to be converted.  Where processes for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.

	 SBC's proposal for UNE conversions states the basic, common sense requirement that CLEC orders must be placed, and OSS processes must be followed, in fulfilling the CLEC orders.   Only MCIm as the CLEC can decide what Special Access to UNE coversions should occur.  Similarly, the only way SBC as the ILEC can process those UNE conversions is by established OSS ordering and provisioning.  MCIm’s proposal suggests that a mere "spreadsheet" of circuits to be converted could somehow be fed into the OSS system and properly provisioned.  That runs contrary to the OSS systems in place, and risks operational problems in provisioning and inventorying the new UNE circuits.  While SBC sometimes agrees to work large volumes of orders on a project basis, it should only do so where existing OSS system interfaces and processes are honored.   MCIm's vague "spreadsheet" proposal fails to meet that minimum standard, and should be rejected. 

	UNE 12


	Should SBC MISSOURI be permitted to charge MCIm service order and record change charges for conversions?
	6.4.1
	6.4.1 Intentionally Omitted.

	SBC’s proposed language in section 6.4.1 contradicts the language SBC has agreed to in section 6.4, which is drawn directly from the FCC’s regulations.
	6.4.1 SBC MISSOURI’s may charge applicable service order charges and record change charges. 

	MCIm has no right to convert wholesale services (including, presumably, access services) to UNE(s) without bearing responsibility for service order charges, record change charges and/or termination penalties that might be applicable to the changes being made.  SBC’s language is not attempting to recover any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a UNE or combination of UNEs; however SBC is entitled to recover early termination charges applicable to CLEC’s termination of any existing long-term contract(s) under which CLEC is enjoying a discount.    If CLEC entered into a tariffed or contractual arrangement with SBC as under which discounts were granted in exchange for certain time or volume commitments, and those time or volume commitments are interrupted by virtue of CLEC’s conversion of those services to UNE(s), the CLEC should not be permitted to escape the conditions it originally agreed to, and upon which SBC MISSOURI originally relied in providing the discounts.  SBC’s language is lifted almost entirely from Paragraph 587 of the FCC’s TRO, where the FCC specifically “decline[s] to require incumbent LECs [to] provide requesting carriers an opportunity to supersede or dissolve existing contractual arrangements through a conversion request.



	UNE 13
	Must conversions be comprised solely of UNEs or as otherwise provided in this Appendix?
	6.5
	6.5 Intentionally Omitted. 

	SBC’s proposed language is confusing and inaccurate, and should be omitted from the agreement.  By definition, wholesale services cannot be unbundled network elements.
	6.5 This Section 6 only applies to situations where the wholesale service, or group of wholesale services, is comprised solely of Lawful UNEs offered or otherwise provided for in this Appendix.  

	SBC’s proposal speaks to the resulting UNEs after conversion, since the whole section 6 of the UNE Appendix is written on the assumption that a conversion of wholesale (i.e. Special Access) to UNE is to occur.  SBC's proposed language  provides needed clarification that  conversion of wholesale services to UNEs remains subject to the Lawful UNEs requirement found throughout the UNE Appendix.  



	UNE 14
	Should the obligation to commingle be restricted to the extent required by FCC’s rules and orders?
	7.1
	7.1 Subject to the provisions of this Agreement (including Sections 21 (Lawful UNE Combinations) and 22 (Enhanced Extended Loops) of this Appendix), SBC MISSOURI shall permit MCIm to Commingle a Lawful UNE or a combination of Lawful UNEs with facilities or services obtained at wholesale from SBC MISSOURI.

	See MCI's position on UNE 3.
	7.1 Subject to the provisions of this Agreement (including Sections 21 (Lawful UNE Combinations) and 22 (Enhanced Extended Loops) of this Appendix), SBC MISSOURI shall permit MCIm to Commingle a Lawful UNE or a combination of Lawful UNEs with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC rules and orders.

	SBC is merely clarifying that any commingling obligations exist because of regulatory rule.  No harm can come from pointing that out in the contract at the beginning of the section on commingling.


	UNE 15
	What should be the definition and scope of Commingling?

	7.2.1, 7.9, 7.11, 7.12

	7.2.1 “Commingling” means the connecting, attaching, or otherwise linking of a Lawful UNE, or a combination of Lawful UNEs, to one or more facilities or services that MCIm has obtained at wholesale from SBC MISSOURI pursuant to any method other than unbundling under Section 251(c)(3) of the Act, or the combining of a Lawful UNE, or a combination of Lawful UNEs, with one or more such facilities or services.  “Commingle” means the act of commingling.
7.9 Unless expressly prohibited by the terms of this Appendix UNE, SBC MISSOURI shall permit MCIm to Commingle an unbundled Network Element or a Combination of unbundled Network Elements with wholesale (i) services obtained from SBC MISSOURI, (ii) services obtained from third parties or (ii) facilities provided by MCIm.  For purposes of example only, MCIm may Commingle unbundled Network Elements or Combinations of unbundled Network Elements with other services and facilities including, but not limited to, switched and special access services, services purchased under resale arrangements with SBC MISSOURI.  
7.11 Intentionally Omitted.
7.12 Intentionally Omitted.  

	MCIm’s definition tracks the FCC’s regulation precisely and should be included in the agreement.
	7.2.1 “Commingling” means the connecting, attaching, or otherwise linking of a Lawful UNE, or a combination of Lawful UNEs, to one or more facilities or services that MCIm has obtained at wholesale from SBC MISSOURI, or the combining of a Lawful UNE, or a combination of Lawful UNEs, with one or more such facilities or services.  “Commingle” means the act of commingling.
7.9 Intentionally Omitted.
7.11 Nothing in this Agreement shall impose any obligation on SBC MISSOURI to allow or otherwise permit Commingling, a Commingled Arrangement, or to perform the functions necessary to Commingle, or to allow or otherwise permit MCIm to Commingle or to make a Commingled Arrangement, beyond those obligations imposed by the Act, as determined by Lawful and FCC rules and associated Lawful and effective FCC and judicial orders. The preceding includes without limitation that SBC MISSOURI shall not be obligated to Commingle network elements that do not constitute required Lawful UNEs or where Lawful UNEs are not requested for permissible purposes.  If MCIm does not meet the applicable eligibility criteria or, for any reason, stops meeting the eligibility criteria for a particular Lawful UNE involved  or to be involved in a Commingled Arrangement, MCIm shall not request such Commingled Arrangement or continue using such Commingled Arrangement.  Eligibility Criteria for Commingling include, but are not limited to, those set forth in Section 22 below.  
7.12 In the event that Commingling involves SBC MISSOURI performing the functions necessary to combine Lawful UNEs (e.g., make a new combination of Lawful UNEs), and including making the actual Lawful UNE combination, then Section 22 shall govern with respect to that Lawful UNE combining aspect of that particular Commingling and/or Commingled Arrangement.  

	MCI’s proposal, when read in the context of contractual operations, creates ambiguity, risks contract disputes in the future, and should be rejected.   SBC's proposal properly casts the topic of UNE commingling in the context of facilities-based service, just as the FCC rules intend.  MCIm, on the other hand, urges a  vague reference in section 7.9 to commingling UNEs with "resale" of SBC services.   MCIm's "resale commingling"  proposal never explains how a non-facilities based service like Resale could be "commingled" with a facilities-based service, especially if the Resale End User selected a long distance carrier other than MCIm.  

Consider the Resale service scenario.    SBC offers resale of its retail offerings in considerable detail in the Resale Appendix.  The Resale Appendix basically provides MCIm with the state approved resale discount on the entire package of retail telecom products and services provided to the local Resale End User.    But the key in Resale is that the local Resale End User remains on the SBC local network, and the Resale End User at all times remains free to pick any IXC it wishes for long distance service.   MCIm's proposal suggests that it could require a  commingled Special Access circuit to be laid to a particular local Resale End User, presumably with MCI's IXC affiliate at the other end of that circuit.  But if that local Resale End User does not pick MCI for its long distance service, or if the local Resale End User changes IXCs, MCIm could nevertheless bind that Resale End User to remain with MCI's IXC long distance by virtue of the "commingled" Special Access circuit.   Resale is simply not a facilities based service offering and should not be included in the topic of UNE and Special Access commingling.



	UNE 16
	Under what circumstance is SBC MISSOURI obligated to perform the functions necessary to carry out commingling?  
	7.3.1; 7.3.1.1; 7.3.1.1.1, 7.3.1.1.2, 7.3.1.2
	7.3 Commingling Requirements

7.3.1 Upon MCIm’s request, SBC MISSOURI shall perform the functions necessary to Commingle an unbundled Network Element or a Combination of unbundled Network Elements with one or more facilities or services that MCIm has obtained at wholesale from SBC MISSOURI, 
7.3.1.1  Intentionally Omitted
7.3.1.1.2


7.3.1.2 Intentionally Omitted.

	Pursuant to FCC 51.309(f), SBC is required to perform the functions necessary to commingle UNEs with wholesale services.
	7.3 Commingling Requirements

7.3.1 Upon MCIm’s request, SBC MISSOURI shall perform the functions necessary to Commingle an unbundled Network Element or a Combination of unbundled Network Elements with one or more facilities or services that MCIm has obtained at wholesale from SBC MISSOURI, except that Commingling is not permitted, nor is SBC MISSOURI required to perform the functions necessary to Commingle, where the one or more of the following apply to the Commingled Arrangement: (i) MCIm is able to perform those functions itself; or (ii) it is not technically feasible, including that network reliability and security would be impaired; or (iii) SBC MISSOURI's  ability to retain responsibility for the management, control, and performance of its network would be impaired; or (iv) SBC MISSOURI  would be placed at a disadvantage in operating its own network; or (v) it would undermine the ability of other Telecommunications Carriers to obtain access to Lawful UNEs or to Interconnect with SBC MISSOURI's  network; or (vi) CLEC is a new entrant and is unaware that it needs to Commingle to provide a telecommunications service, but such obligation under this Section ceases if SBC MISSOURI  informs MCIm of such need to Commingle.

7.3.1.1 For purposes of Section 7.3 and without limiting other instances in which MCIm may be able to Commingle for itself, MCIm is deemed able to Commingle for itself when the Lawful UNE(s), Lawful UNE combination, and facilities or services obtained at wholesale from SBC MISSOURI are available to MCIm, including without limitation:  

7.3.1.1.1 at an SBC MISSOURI  premises where MCIm is physically collocated or has an on-site adjacent collocation arrangement. 

7.3.1.1.2
and also, for SBC MISSOURI only, within an adjacent location arrangement, if and as permitted by this Agreement.

7.3.1.2 Section 7.3.1 (i) shall only begin to apply thirty (30) days after notice by SBC MISSOURI to MCIm. Thereafter, SBC MISSOURI may invoke Section 7.3.1 (i) with respect to any request for Commingling.   

	SBC’s obligation to commingle UNEs or combinations of UNEs with facilities or services obtained at wholesale is generally narrower than SBC’s obligation to combine UNEs with other UNEs.  The FCC did not indicate in the TRO and associated rules that ILEC commingling obligations were to be treated any differently than similar obligations under Section 251; accordingly, the limitations found by the United States Supreme Court in its Verizon decision, Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) ("Verizon”) should apply also to commingling.  So, in applying regulatory rule to contract operation, the Commission should approve language covering situations where MCIm can commingle the UNEs and access circuits itself.   This situation most often arises in Central Offices where MCIm is collocated and has ordered both an access circuit and a UNE circuit to terminate to the same collocation facility.  In that collocation/commingling scenario, an MCI technician can physically connect the access and UNE circuits together, as well as determine whether any multiplexing or testing is required.   SBC’s proposal also covers necessary restrictions on the regulatory rule of commingling when technical feasibility, network reliability, or other engineering problems arise.  


	UNE 17
	When is the BFR the appropriate vehicle for submitting certain commingling requests?  
	7.3.2, 7.3.3 et. seq.


	7.3.2 Intentionally Omitted.

7.3.3 Intentionally Omitted. 
	The BFR is not the appropriate vehicle for submitting commingling requests.  The BFR is a process for requesting new, undefined UNEs, and should not be used for what is essentially a service order process.
	7.3.2 SBC MISSOURI is developing a list of Commingled Arrangements that will be available for ordering, which list will be made available in the CLEC Handbook and posted on the SBC website “CLEC Online.”  Once that list is included in the CLEC Handbook or posted on the website, whichever is earlier, MCIm will be able to submit orders for any Commingled Arrangement on that list.  The list may be modified, from time to time.

7.3.3 Any MCIm request for a Commingled Arrangement not found on the then-existing list of orderable Commingled Arrangements must be submitted via the Bona Fide Request (BFR) process set forth elsewhere in this Agreement.
7.3.3.1 In any such BFR, MCIm must designate among other things the Lawful UNE(s), combination of Lawful UNEs, and the facilities or services that MCIm has obtained at wholesale from SBC MISSOURI  sought to be Commingled and the needed location(s), the order in which such Lawful UNEs, such combinations of Lawful UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.

7.3.3.2 In addition to any other applicable charges, MCIm shall be charged a reasonable fee for any Commingling work done by SBC MISSOURI under this Section 7.1 (including performing the actual Commingle).  Such fee shall be calculated using the Time and Material charges as reflected in Appendix Pricing.  SBC MISSOURI’s Preliminary Analysis to the BFR shall include an estimate of such fee for the specified Commingling.  With respect to a BFR in which MCIm requests SBC MISSOURI to perform work not required by this Section 7.1.4, MCIm shall be charged a market-based rate for any such work.


	To meet the needs of its wholesale customers, SBC is currently in the process of developing the necessary methods and procedures to facilitate the ordering by CLECs for commingling on a number of likely scenarios that have been anticipated by SBC.  By the time this Agreement is approved, SBC will have he necessary procedures available to facilitate the provisioning of a number of likely orders from the CLECs.  However, it is impossible for SBC to anticipate the commingled arrangements that CLECs may actually want to order.  As the desired commingled arrangements are identified and defined, SBC will develop processes and those arrangements will likely no longer require a BFR.  For new arrangements that were not anticipated by SBC and are ordered by the CLEC, CLECs will submit BFRs and SBC MISSOURI will engage, as it always has, in discussions with the CLEC to facilitate implementation, assuming the BFR meets the threshold requirements of applicable law and the CLEC’s contract. With due respect to MCIm, SBC MISSOURI believes that the BFR process is the appropriate vehicle for handling new commingling requests. The process has been in place for a number of years and CLECs are familiar with it. A new or different process would only add confusion in the event an unanticipated commingling arrangement is requested.

	UNE 18
	Which Party’s “ratcheting” proposal should be included in this Agreement?
	7.5.1
	7.5.1 “Ratchet” or “Ratcheting” is a pricing mechanism that involves billing a single circuit at multiple rates to develop a single, blended rate.  When MCIm purchases Commingled unbundled Network Elements and wholesale services from SBC MISSOURI, SBC MISSOURI shall charge MCIm on an element-by-element and service-by-service rate Notwithstanding its obligations to Commingle under this Section, SBC MISSOURI is not required to and shall not “ratchet” individual facilities or unbundled Network Elements; provided, however, that the lack of a ratcheting requirement does not permit SBC MISSOURI to deny or refuse MCIm access to an unbundled Network Element or a Combination of unbundled Network Elements on the grounds that such unbundled Network Element(s) share part of SBC MISSOURI’s network with access or other non-unbundled Network Element services.

	MCIm’s language tracks the FCC’s regulation precisely and should be included in the agreement.
	7.5.1 “Ratchet” or “Ratcheting” is a pricing mechanism that involves billing a single circuit at multiple rates to develop a single, blended rate.  When MCIm purchases Commingled unbundled Network Elements and wholesale services from SBC MISSOURI, SBC MISSOURI shall charge the rates for Lawful UNEs (or Lawful UNE combinations) Commingled with facilities or services obtained at wholesale (including for example special access services) on an element-by-element basis and such facilities and services on a facility-by-facility, service-by-service basis.  Notwithstanding its obligations to Commingle under this Section, SBC MISSOURI is not required to and shall not “ratchet” individual facilities or unbundled Network Elements; 

	No.  SBC MISSOURI’ definition of “ratcheting” should be used.  In MCIm’s definition SBC MISSOURI does not find that the explanation of how all portions of the circuit, whether Access or UNE etc… would be billed.  MCIm attempted to only include the definition and explanation of how the UNE portion of the commingled circuit would be billed.  This may be misinterpreted that the CLEC would not expect to receive multiple billing, possibly with varied rates depending on the manner in which the various components of the commingled circuit is ordered and provisioned. 

	UNE 19
	Which Party’s proposal about tariff restrictions should be included in the Agreement?

 
	7.6.1
	7.6.1 SBC MISSOURI shall cooperate fully with MCIm to ensure that operational policies and procedures implemented to effect Commingled arrangements shall be handled in such a manner as to not operationally or practically impair or impede MCIm’s ability to implement new Commingled arrangements.  SBC MISSOURI acknowledges and agrees that the language of this Appendix UNE complies with and satisfies the requirements of SBC MISSOURI wholesale and access tariffs with respect to Commingling.  SBC MISSOURI  shall not change its wholesale or access tariffs in any fashion that impacts the availability or provision of Commingling under this Appendix UNE or the Agreement, unless SBC MISSOURI and MCIm have amended this Agreement in advance to address SBC MISSOURI  proposed tariff changes.

	MCIm’s proposed language should be included in the agreement because it will help ensure that SBC cannot escape its obligations to provide commingling by placing improper restrictions in its tarrifs.
	7.6.1 See FCC Tariff No. 2, Section 5.2.1.

	SBC's federal and state tariffs already properly state the extent to which they apply in the context of commingling with UNEs.    MCIm's proposal goes on to create a vague, undefined contractual prohibition on "impairing or impeding" MCIm from commingling.  SBC urges the Commission to read FCC Tariff No. 2, Section 5.2.1, and see for itself that nothing further need be stated in the ICA.
 

	UNE 20
	Is SBC MISSOURI obligated to allow commingling of section 271 checklist items?
	7.7
	7.7 SBC MISSOURI agrees that MCIm may Commingle any elements that it is required to provide pursuant to Section 271 of the Act (“271 Elements”) or Applicable Law, including but not limited to: (i) Local Loop transmission from the central office to the End Users’ premises (unbundled from local switching or other services), and (ii) Local transport from the trunk side of a wireline Local Exchange Carrier switch (unbundled from switching or other services).  SBC MISSOURI shall provide MCIm with access to these 271 Elements on a non-discriminatory basis in accordance with the terms and conditions of this Agreement for the corresponding unbundled Network Element and at just, reasonable and non-discriminatory prices.  


	Yes.  SBC does not deny that it is obligated to provide “271 checklist elements” to MCIm as wholesale services.  Therefore, to use these 271 checklist element effectively, MCIm must be permitted to commingle them with UNEs purchased from SBC.
	7.7 Commingling in its entirety (including its definition, the ability of MCIm to Commingle, SBC MISSOURI’S obligation to perform the functions necessary to Commingle, and Commingled Arrangements) shall not apply to or otherwise include, involve or encompass SBC MISSOURI offerings pursuant to 47 U.S.C. § 271 that are not Lawful UNEs under 47 U.S.C. § 251(c)(3).

	No, ILECs do not have to commingle wholesale products and services provided pursuant to a 271 offering.   Rather than strike the clause SBC proposes, MCIm could submit a BFR requesting commingling of items not contemplated by the existing rules, and if unsatisfied with the SBC response, declare Dispute Resolution under this Agreement.  Such a case-specific dispute about the extent of commingling would be more meaningful than the vague, abstract requirement MCIm now seeks to impose.

	UNE 21
	What ordering processes should apply to commingling requests?
	7.8
	7.8 Where processes for any Commingling requested pursuant to this Agreement (as established either through the Change Management Process or mutual agreement of the Parties), the Parties will jointly develop and implement processes.  Until such processes are developed, SBC MISSOURI agrees (i) to accept MCIm’s orders for Commingling via an electronic spreadsheet specifying the information reasonably necessary to complete such orders and (ii) to provision all such orders within fourteen (14) days of receipt.  


	While MCIm agrees that SBC cannot possibly anticipate all of the commingled arrangements that MCIm may want to order, SBC should not be permitted to use this as an excuse to block MCIm’s lawful orders or fail to provision them in a timely manner.  MCIm’s only asks that, in the absence of final ordering processes, SBC accept MCIm’s orders via electronic spreadsheet and provision those orders within a reasonable time (14 days).
	7.8 Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines 

	SBC cannot possibly anticipate all of the commingled arrangements that CLECs may actually want to order.  As the desired commingled arrangements become requested, SBC will develop processes to provision those arrangements, and work through the Change Management Process where collaborative efforts are needed.

	UNE 22
	Which Party’s definition of a “Loop” should be included in the Agreement?
	9.1.1; 9.1.4
	9.1.1 “Local Loop” means a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI’s Central Office and the loop demarcation point (marking the end of SBC MISSOURI’s control of the Loop) at a end user customer premises, including inside wire owned by SBC MISSOURI.  The Loop includes all features, functions, and capabilities of such transmission facility.  Those features, functions, and capabilities include, but are not limited to, Dark Fiber, all electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), optronics, and intermediate devices (including repeaters and load coils) used to establish the transmission path to the end-user customer premises.  The term “Loop” includes, but is not limited to, DS1, DS3, and Dark Fiber Loops. 
9.1.4
A “DS1 Loop” is a digital Lawful UNE Local Loop having a total digital signal speed of 1.544 megabytes per second.  DS1 Loops include, but are not limited to, two-wire and four-wire Copper Loops capable of providing high-bit rate DSL services, including T1 services.  DS1 Loops are digital Loops having a total digital signal speed of 1.544 megabytes per second, and they include, but are not limited to, two-wire and four-wire copper Loops capable of providing high-bit rate DSL services, including T1 services.  

	MCIm’s definition of local loop should be included in the agreement.  While the parties’ definitions of local loop are very similar and closely tracks the FCC’s regulations, MCIm’s proposed definition includes a more precise description of the features, functions and capabilities of a loop.
	9.1.1  “Lawful UNE Local Loop” is defined as a transmission facility between a distribution frame (or its equivalent) in SBC MISSOURI's  central office and the loop demarcation point at an End User  premises. This element includes all features, functions, and capabilities of such transmission facility, including the Lawful UNE Network Interface Device. It also includes all electronics, optronics, and intermediate devices (including repeaters and load coils) used to establish the transmission path to the End User premises as well as any inside wire owned or controlled by SBC MISSOURI  that is part of that transmission path.
9.1.4
Intentionally Omitted

	SBC’s definition of Local Loop is directly from  51.319(a) of the rules  and should be used to define the loop. 

 In 9.1.4 MCIm is attempting to expand the definition of DS1 loop to include DSL services.  SBC believes any references to DSL services belongs in the DSL Appendix, and regardless, is an overly broad description of a UNE Loop.


	UNE 23

Resolved 3/24/05
	
	9.1.2, 9.1.3, 9.6, 9.6.1, 9.6.2, 9.6.2.1, 9.6.2.2, 9.7(et. seq.) 
	
	
	
	

	UNE 24
	Should SBC MISSOURI be required to build facilities where they do not exist?
	9.2; 15.2; 20.1.19
	9.2 Lawful UNE Copper Loops.  SBC MISSOURI shall provide to MCIm, upon MCIm’s request, Lawful UNE copper Loops on an unbundled basis.  A Lawful UNE Copper Loop is a stand-alone Lawful UNE Local Loop comprised entirely of copper wire or cable.  Lawful UNE Copper Loops include two-wire and four-wire Lawful UNE analog voice-grade copper loops, Lawful UNE digital copper loops (e.g., DS0s and integrated services digital network lines), as well as two-wire and four-wire copper loops conditioned to transmit the digital signals needed to provide digital subscriber line (“DSL”) services, regardless of whether the Lawful UNE copper Loops are in service, or held as spares, or newly deployed.  Lawful UNE Copper Loops include attached electronics using time division multiplexing technology, but does not include packet switching capabilities.  
15.2 Subject to the limitations set forth in Section 5 (“Transition”) of this Appendix Lawful UNE, SBC MISSOURI shall provide MCIm with nondiscriminatory access to DS1 and DS3 Lawful UNE Dedicated Transport on an unbundled basis in accordance with the requirements of this Agreement only over routes that have not been Declassified.
20.1.9 Access to Lawful unbundled Network Elements is provided under this Agreement over such routes, technologies, and facilities as SBC MISSOURI may elect at its own discretion, but also at parity and on a nondiscriminatory basis.  SBC MISSOURI will provide access to Lawful unbundled Network Elements where technically feasible. Where facilities are not available, SBC MISSOURI will make modifications and engage in construction to provide unbundled Network Elements on a nondiscriminatory basis as it does for itself, its subsidiaries, its affiliates, and third parties.  

	Where facilities are not available, SBC should be required to make modifications and engage in construction to provide MCIm with access to unbundled Network Elements on a nondiscriminatory basis and at parity with what it does for iitself, its affiliates and third parties.
	9.2 Lawful UNE Copper Loops.  SBC MISSOURI shall provide to MCIm, upon MCIm’s request, Lawful UNE copper Loops on an unbundled basis, if available.  A Lawful UNE Copper Loop is a stand-alone Lawful UNE Local Loop comprised entirely of copper wire or cable.  Lawful UNE Copper Loops include two-wire and four-wire Lawful UNE analog voice-grade copper loops, Lawful UNE digital copper loops (e.g., DS0s and integrated services digital network lines), as well as two-wire and four-wire copper loops conditioned to transmit the digital signals needed to provide digital subscriber line (“DSL”) services, regardless of whether the Lawful UNE copper Loops are in service, or held as spares, or newly deployed.  Lawful UNE Copper Loops include attached electronics using time division multiplexing technology, but does not include packet switching capabilities.  
15.2 Subject to the limitations set forth in Section 5 (“Transition”) of this Appendix Lawful UNE, SBC MISSOURI shall provide MCIm with nondiscriminatory access to DS1 and DS3 Lawful UNE Dedicated Transport on an unbundled basis in accordance with the requirements of this Agreement only where such facilities exist at the time of MCIm’s request and only over routes that have not been Declassified.
20.1.19 Access to Lawful unbundled Network Elements is provided under this Agreement over such routes, technologies, and facilities as SBC MISSOURI may elect at its own discretion, but also at parity and on a nondiscriminatory basis.  SBC MISSOURI will provide access to Lawful unbundled Network Elements where technically feasible. Where facilities and equipment are not available SBC MISSOURI shall not be required to provide Lawful UNEs.  However MCIm may request and to the extend required by law, SBC MISSOURI may agree to provide Lawful UNEs, through  the Bona Fide Request (BFR) process outlined in Appendix BFR. 

	SBC MISSOURI’ proposed language complies with the existing FCC rules on the concept of facilities modification of UNE Loops.  For example, the TRO states in para. 645 that the FCC does, “not require incumbent LECs to construct new transport facilities to meet specific competitive LEC point-to-point demand requirements for facilities that the incumbent LEC has not deployed for its own use.”   As a result, SBC MISSOURI’ language proposal is reasonable to make it clear that SBC MISSOURI does not have to construct new loop facilities, but it will always entertain a Bona Fide Request (BFR) on a case-by-case basis.


	UNE 25
	What requirements should apply when SBC proposes retiring copper loops?


	9.2.1
	9.2.1 Retirement of Lawful UNE Copper Loops.  Prior to retiring any Lawful UNE Copper Loop that has been replaced with a Fiber-to-the-Home Loop,  SBC MISSOURI shall comply with (i) the network disclosure requirements set forth in Section 251(c)(5) of the Act and in Sections 51.325 through 51.335 of the FCC’s Rules and (ii) any applicable requirements of state law.  If MCIm is leasing a Copper Loop when SBC MISSOURI submits its notice pursuant to the foregoing sentence, SBC MISSOURI shall also (i) provide MCIm with a copy of such notice pursuant to the notice provisions of this Agreement and (ii) perform, upon MCIm’s request, a line station transfer (“LST”) where an alternative loop is available.  When MCIm requests an LST, MCIm will be billed and shall pay for such an LST at the rates set forth in Appendix Pricing. 


	When SBC’s retirement of copper loop affects an MCIm customer, it is reasonable for SBC to provide MCIm with notice and to give MCIm the option of a Line Station Transfer, where available..
	9.2.1 Retirement of Lawful UNE Copper Loops.  Prior to retiring any Lawful UNE Copper Loop that has been replaced with a Fiber-to-the-Home Loop,  SBC MISSOURI shall comply with (i) the network disclosure requirements set forth in Section 251(c)(5) of the Act and in Sections 51.325 through 51.335 of the FCC’s Rules and (ii) any applicable requirements of state law.  

	 SBC's proposal on retirement of copper loops tracks with existing FCC requirements, and should be adopted.  MCIm’s proposed language attempts to put additional requirements on SBC MISSOURI in the form of notice and line station transfers, among other things. SBC MISSOURI’s language proposal related to the retirement of copper loops is clearly supported by the TRO in Section 51.319(a)(3)(i)-(iii).  In addition, the TRO clearly sets out SBC MISSOURI’ Network Disclosure requirements set forth in 51.325 through 51.335. The FCC’s rules for retirement of copper are quite detailed and do not impose the notice obligations that MCIm seeks. 

	UNE 26
	Which Party’s terms and conditions for Caps on DS1 and DS3 Loops should be included in the Agreement?


	9.3 (all), 9.4 (all)
	9.3 DS1 Loops.  Subject to the cap set forth in Section [9.3.1], SBC shall provide MCIm, upon MCIm’s request, with nondiscriminatory access to DS1 Loops on an unbundled basis to any building not served by (a) a Wire Center with at least 60,000 business lines and (b) at least four fiber-based collocators.  Subject to Section [9.x], once a Wire Center exceeds both of these thresholds, no future DS1 Loop unbundling will be required from SBC in that Wire Center, except as otherwise set forth in this Appendix.  

9.3.1
Cap on unbundled DS1 Loop circuits.  MCIm may obtain a maximum of ten unbundled DS1 Loops to any single building in which DS1 Loops are available as unbundled Loops.

9.3.2
Transition period for DS1 Loops.

9.3.2.1
For a 12-month period beginning on March 11, 2005, any DS1 Loop that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundled pursuant to Sections 51.319(a)(4)(i) or 51.319(a)(4)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to the higher of:  (a) 115 percent (115%) of the rate MCIm paid for the DS1 Loop on June 15, 2004; or (b) 115 percent (115%) of the rate the Commission has established or establishes, if any, between June 16, 2004 and March 11, 2005, for that DS1 Loop.  Where SBC is not required on March 11, 2005 to provide unbundled DS1 Loops pursuant to Sections 51.319(a)(4)(i) or 51.319(a)(4)(ii) of the FCC’s rules, MCIm may not obtain new DS1 Loops as an unbundled Network Element, except as otherwise set forth in this Appendix.

9.3.2.2
For a 12‑month period beginning on the Determination Date (as defined below), any DS1 Loop that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(a)(4)(i) or 51.319(a)(4)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to 115 percent (115%) of the rate MCIm paid for the DS1 Loop on the Determination Date.

9.4 DS3 Loops.  Subject to the cap described in Section [9.2.1], SBC shall provide MCIm, upon MCIm’s request, with nondiscriminatory access to DS3 Loops on an unbundled basis to any building not served by (a) a Wire Center with at least 38,000 business lines and (b) at least four fiber-based collocators.  Subject to Section [9.3], once a Wire Center exceeds both of these thresholds, no future DS3 Loop unbundling will be required of SBC in that Wire Center, except as otherwise set forth in this Appendix.  DS3 Loops are digital local Loops having a total digital signal speed of 44.736 megabytes per second.

9.4.1 Cap on unbundled DS3 Loops.  MCIm may obtain a maximum of a single unbundled DS3 Loop to any single building in which DS3 Loops are available as unbundled Loops.

9.4.2 Transition period for DS3 Loops.

9.4.2.1 For a 12‑month period beginning on March 11, 2005, any DS3 Loop that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(a)(5)(i) or 51.319(a)(5)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to the higher of:  (a) 115 percent (115%) of the rate MCIm paid for the DS3 Loop on June 15, 2004; or (b) 115 percent (115%) of the rate the Commission has established or establishes, if any, between June 16, 2004 and March 11, 2005, for that DS3 Loop.  Where SBC is not required to provide unbundled DS3 Loops pursuant to Sections 51.319(a)(5)(i) or 51.319(a)(5)(ii) of the FCC’s rules on March 11, 2005, MCIm may not obtain new DS3 Loops as unbundled Network Elements, except as otherwise set forth in this Appendix.

9.4.2.2 For a 12-month period beginning on the Determination Date, any DS3 Loop that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(a)(5)(i) or 51.319(a)(5)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to 115 percent (115%) of the rate MCIm paid for the DS3 Loop on the Determination Date.

	MCI’s language should be included in the agreement because it provides for an orderly transition period and verification process for determining which wire centers are affected, pursuant to FCC orders.
	9.3
DS1 Digital Loop

9.3.1
A DS1 Digital Loop (DS1) is a transmission facility that will support DS1 service including Primary Rate ISDN (PRI).  The DS1 Digital Loop  supports usable bandwidth up to 1.544 Mbps.

9.3.2
DS1 Lawful UNE Digital Loops will be offered and/or provided only where such Loops have not been Declassified.

9.3.3
The procedures set forth in Section 8.4, below will apply in the event DS1 Digital Loops (DS1) are or have been Declassified.

9.3.4
DS1 Loop “Caps”

9.3.4.1
SBC MISSOURI is not obligated to provide to MCIm more than ten (10) DS1 Lawful UNE loops per requesting carrier to any single building in which DS1 Loops have not been otherwise Declassified; accordingly, MCIm may not order or otherwise obtain, and MCIm will cease ordering unbundled DS1 Loops once MCIm has already obtained ten DS1 Lawful UNE Loops at the same building.  If, notwithstanding this Section, MCIm submits such an order, at SBC MISSOURI's option it may accept the order, but convert any requested DS1 Lawful UNE Loop(s) in excess of the cap to Special Access, and applicable Special Access charges will apply to MCIm for such DS1 Loop(s) as of the date of provisioning.
9.4 The DS3 loop provides a digital, 45 Mbps transmission facility from the SBC-13STATE Central Office to the end user premises.

9.4.1 DS3 Lawful UNE loops will be offered and/or provided only where such Loops have not been Declassified.

9.4.2 The procedures set forth in Section 8.4, below will apply in the event DS3 Digital Loops are or have been Declassified.

 

9.4.3 DS3 Loop “Caps”

9.4.3.1 SBC 13-STATE is not obligated to provide to CLEC more than one (1)  DS3 Lawful UNE loop per requesting carrier to any single building in which DS3 Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering  unbundled DS3 Loops once CLEC  has already obtained one DS3 Lawful UNE loop to  the same building.     If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS3 Lawful UNE Loop(s) in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS3 Loop(s) as of the date of provisioning.

	MCIm’s proposed language fails to deal with the situation where MCIm orders DS3s in excess of the cap, which is set in Rule 51.319(5)(iii).  If MCIm violates this cap with a UNE loop order, there should be some mechanism for dealing with the situation.  SBC MISSOURI’s language provides a reasonable solution. MCIm proposes no solution whatsoever. 



	UNE 27
	Should a list of SBC MISSOURI’s wire centers classifications be a part of this ICA?
	Exhibit I
	See ICA
	Yes. The wire center classifications should be set out in the agreement.
	See ICA.
	

	UNE 28
	Should MCIm’s proposed language for “wire center determination” be included in the ICA?

 
	9.5, 12.4.3, 15.5
	9.5 Wire Center Determination.  No more frequently than once per calendar quarter, SBC MISSOURI may file with the Commission (and simultaneously notify MCIm pursuant to the notice provisions of this Agreement) a proposed update to the list of Wire Centers set forth in Exhibit [1] of this Appendix.  SBC MISSOURI shall include in that filing (and notice) clear identification of the Wire Centers by physical location, (i.e.,  by street address) and the company name of each fiber-based collocated carrier whose collocation arrangement is relied upon by SBC MISSOURI to determine that such Wire Centers meet such criteria.  If SBC MISSOURI files such an update, MCIm shall be entitled to issue reasonable discovery or information requests and SBC MISSOURI shall provide appropriate and timely responses subject to an appropriate protective order or protective process similar to those previously used in proceedings before the Commission.  MCIm may review and fully use the SBC MISSOURI responses to these discovery or information requests or choose to use other available information or data to offer evidence or analysis to rebut SBC’s assertions and classifications.  MCIm may within forty-five (45) days after receipt of such notice, dispute SBC MISSOURI’s placement of any Wire Center on SBC’s list by providing notice under the notice provisions of the Amended Agreement.  Such dispute, if not resolved within thirty (30) after SBC MISSOURI’s receipt of MCIm’s notice, may be presented by either Party to the Commission for resolution.  The “Determination Date” shall be deemed to be the later of:  (i) forty-six (46) days after the date on which SBC MISSOURI’s initial notice is received if MCIm does not timely notify SBC MISSOURI of a dispute, or (ii) the date on which a Commission order, directive, ruling, or the like resolving a dispute under this Section [9.3] becomes legally effective. A list of the SBC MISSOURI Wire Centers and their current classification is attached (and hereby incorporated by reference) as Exhibit 1 to this Appendix. 
12.4.3 Wire Center Classification.  No more frequently than once per calendar quarter, SBC MISSOURI may file with the Commission (and simultaneously notify MCIm pursuant to the notice provisions of this Agreement) a proposed update to the list of its Wire Centers set forth in Exhibit [1] of this Appendix.  SBC MISSOURI shall include in those filings (and notices) clear identification of the Wire Centers by physical location, (i.e., by street address) and the company name of each fiber-based collocated carrier hose collocation arrangement is relied upon by SBC MISSOURI to determine that such Wire Centers meets the designated classification.  If SBC MISSOURI files such an update, MCIm shall be entitled to issue reasonable discovery or information requests and SBC MISSOURI shall provide appropriate and timely responses subject to an appropriate protective order or protective process similar to those previously used in proceedings before the Commission.  MCIm may review and fully use the SBC MISSOURI responses to these discovery or information requests or choose to use other available information or data to offer evidence or analysis to rebut SBC MISSOURI’s assertions and classifications.  MCIm may within forty-five (45) days after receipt of SBC’s notice, dispute SBC MISSOURI’s classification of any Wire Center by providing notice under the notice provisions of the Amended Agreement.  Such dispute, if not resolved within thirty (30) days after SBC MISSOURI’s receipt of MCIm’s notice may be presented by either Party to the Commission for resolution.  The “Classification Determination Date” shall be deemed to be the later of:  (i) forty-six (46) days after the date on which SBC MISSOURI’s initial notice is received if MCIm does not timely notify SBC MISSOURI of a dispute, or (ii) the date on which a Commission order, directive, ruling, or the like resolving a dispute under this Section [10.4] becomes legally effective. 

15.5 Wire Center Classification.  No more frequently than once per calendar quarter, SBC may file with the Commission (and simultaneously notify MCIm pursuant to the notice provisions of this Agreement) a proposed update to the list of its Wire Centers set forth in Exhibit [1] of this Appendix.  SBC shall include in those filings (and notices) clear identification of the Wire Centers by physical location, (i.e., by street address) and the company name of each fiber-based collocated carrier whose collocation arrangement is relied upon by SBC to determine that such Wire Centers meets the designated classification.  If SBC files such an update, MCIm shall be entitled to issue reasonable discovery or information requests and SBC shall provide appropriate and timely responses subject to an appropriate protective order or protective process similar to those previously used in proceedings before the Commission.   MCIm may review and fully use the SBC  responses to these discovery or information requests or choose to use other available information or data to offer evidence or analysis to rebut SBC’s assertions and classifications.  MCIm may within forty-five (45) days after receipt of SBC’s notice, dispute SBC’s classification of any Wire Center by providing notice under the notice provisions of the Amended Agreement.  Such dispute, if not resolved within thirty (30) days after SBC’s receipt of MCIm’s notice may be presented by either Party to the Commission for resolution.  The “Classification Determination Date” shall be deemed to be the later of:  (i) forty-six (46) days after the date on which SBC’s initial notice is received if MCIm does not timely notify SBC of a dispute, or (ii) the date on which a Commission order, directive, ruling, or the like resolving a dispute under this Section [10.4] becomes legally effective.  


	MCI’s language should be adopted because it sets out SBC’s obligations regarding compliance with FCC orders and the ability of MCI to utilize various services of SBC.  If SBC’s language were adopted, SBC would have the ability to deny such services to MCI on an ongoing basis.  MCI should have the ability to verify the list of affected wire centers should SBC choose to add to the list during the term of the agreement.
	9.5 Intentionally Omitted.
12.4.3 Intentionally Omitted.
15.5 Intentionally  Omitted.

	MCIm seeks to impose unnecessary contractual requirements that are in fact nothing more than regulatory procedures stated in a contract.  Throughout the life of this UNE Appendix, MCIm will  retain its rights as a state-certificated carrier to petition the state commission for regulatory relief or oversight.   Such regulatory relief may include the opening of an evidentiary docket and the procedural right to engage in discovery of SBC Missouri or other carriers.   Such regulatory rights, however, have no place being stated in the UNE Appendix, and could create conflict between the CLEC contract and statewide procedural rules.   The UNE Appendix should instead detail the operational provisioning of UNEs between CLEC and ILEC, and leave the regulatory details to the state commission. If one party or the other opens a state regulatory docket, then the state's prescribed rules and procedures will govern the docket, and not the UNE Appendix.          

	UNE 29
	What terms and conditions should apply for routine modification of the loop? 


	9.9 (all)
	9.9 Routine Network Modifications – Lawful UNE Local Loops:
9.9.1 Intentionally Omitted.
9.9.2 A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own end user customers. Routine network modifications include, but are not limited to, rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI  ordinarily attaches to a Lawful DS1 Loop to activate such loop for its own End Users For routine network modification for Lawful UNE Dark Fiber Loops, see section 12.11 of this Appendix.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include constructing new loops, installing new cable, securing permits or rights-of-way, or constructing new manholes, or conduits, or installing new terminals. for MCIm, and SBC MISSOURI  is not obligated to perform those activities for MCIm. 
9.9.2.1  Intentionally Omitted.

9.9.2.2  Intentionally  Omitted.

9.9.3  Intentionally  Omitted. 


	SBC’s proposal goes far beyond what is required and permissible under the FCC’s regulations and should be rejected by the Commission. 
	9.9 Routine Network Modifications – Lawful UNE Local Loops:
9.9.1 SBC MISSOURI shall make routine network modifications to Lawful unbundled Local Loop facilities used by MCIm where the requested Lawful loop facility has already been constructed.  SBC MISSOURI shall perform routine network modifications to Lawful unbundled loop facilities in a nondiscriminatory fashion, without regard to whether the Loop facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.  
9.9.2 A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own end user customers where there are no additional charges or minimum term commitments. Routine network modifications include, but are not limited to, rearranging or splicing of existing cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI  ordinarily attaches to a Lawful UNE DS1 Loop to activate such loop for its own End Users under the same conditions and in the same manner that SBC MISSOURI does for its own End Users.  They also include activities needed to enable a MCIm to obtain access to Lawful UNE Dark Fiber Loop, as provided in section 12.11 of this Appendix.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include constructing new loops, installing new cable, ; splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present;  securing permits or rights-of-way, building access arrangements; constructing and/or placing new manholes, handholes, poles, ducts or conduits, or installing new terminals or terminal enclosures (e.g., controlled environmental vaults, huts or cabinets) or providing new space or power for requesting carriers; removing or reconfiguring packetized transmission facility; or the provision of electronics for the purpose of lighting dark fiber (i.e., optronics). for MCIm, and SBC MISSOURI  is not obligated to perform those activities for MCIm. 
9.9.2.1 SBC MISSOURI shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’ retail customers.

9.9.2.2 This agreement does not require SBC MISSOURI  to deploy time division multiplexing-based features, functions and capabilities with any copper or fiber packetized transmission facility to the extent SBC MISSOURI  has not already done so; remove or reconfigure packet switching equipment or equipment used to provision a packetized transmission path; reconfigure a copper or fiber packetized transmission facility to provide time division multiplexing-based features, functions and capabilities; nor does this Agreement prohibit SBC MISSOURI  from upgrading a customer from a TDM-based service to a packet switched or packet transmission service, or removing copper loops from the network, provided SBC MISSOURI  complies with the copper loop or copper subloop retirement rules in 47 C.F.R. 51.319(a)(3)(iii). 
9.9.3 SBC MISSOURI MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in Appendix Pricing.


	SBC’s proposed language is supported by the TRO (at ¶ 637).  SBC is not required to place cable, obtain permits and rights-of-way, construct new manholes or conduits, and install new terminals as related to routine network modifications for UNE services.

Per the FCC’s TRO (at ¶ 637), SBC will not reject an order for lack of facilities simply because activities such as accessing manholes, splicing into existing cable, deploying bucket trucks to reach aerial cable and installing equipment casings are required.  

Requiring SBC MISSOURI to secure a right-of-way, or to construct a new manhole or conduit, would constitute construction of a new, superior, un-built network, which the FCC held neither SBC nor any other ILEC is equired to do for the provisioning of a new UNE.

SBC MISSOURI’s proposed language is wholly consistent with its obligations to conduct routine network modifications in a nondiscriminatory manner as set forth in 47 C.F.R. §51.319(a)(8).

SBC MISSOURI is under no obligation to unbundle its packet-based network (TRO, ¶ 272).  Therefore, SBC MISSOURI is under no obligation to perform a routine network modification on any portion of its packet-based network, especially for the purpose of reconfiguring any portion of its packet-based network for time division multiplexing.

The TRO (at ¶ 640) provides SBC MISSOURI with the opportunity to recover its costs for performing a routine network modification.

	UNE 30
	What terms should apply for access to loops served over Integrated Digital Loop Carrier (IDLC)?
	9.10.1 et.seq.
	9.10.1 At MCIm's request, SBC MISSOURI will provide MCIm with any other technically feasible method (to be specified by MCIm) of access  to IDLC-delivered Loops, including, but not limited to:
9.10.1.1 The use of a demultiplexer to separate unbundled Loops prior to connecting the remaining Loops to the switch;
9.10.1.2  Multiple switch hosting through the use of GR-303;
9.10.1.3  Integrated network access (INA), whereby specific DS-0s are field groomed into specific INA groups as formatted DS-1s;
9.10.1.4 Digital Cross Connect (DSC) grooming, whereby specific DS-0s  are groomed onto DS-1s at the DSC; 
9.10.1.5 Side-door grooming (hairpinning); or
9.10.1.6 Providing access to Loops and subloops served by IDLCs via PVCs to its OCD, cross connected to MCIm’s collocation arrangement.


	The BFR is a process for requesting new, undefined UNEs, and should not be used for what is essentially a service order process.
	9.10.1  If MCIm requests one or more Lawful unbundled Loops serviced by Integrated Digital Loop Carrier (IDLC), SBC MISSOURI will, where available, provide on the requested Loop(s) to a spare, existing Physical loop, or a Universal Digital Loop Carrier (UDLC) Loop at no additional charge to MCIm. If, however, no spare Lawful unbundled Loop is available, SBC MISSOURI will within two (2) Business Days, excluding weekends and holidays, of MCIm’s request, notify MCIm of the lack of available facilities.  
	  SBC here simply proposes to undertake a quick response time in the event of no facilities for Loops served by IDLC technology.  MCIm's proposal goes too far in attempting to overcome the "no facilities" limitation, and should be rejected as essentially requiring SBC to build a superior IDLC network to the existing network served by IDLCs.

	UNE 31
	Should access to loops that require high voltage protective equipment be ordered through the BFR process?
	9.12
	9.12 Intentionally Omitted.

	MCI withdraws its proposed language.  This issue is resolved. 
	9.12 When a Lawful UNE local loop  is ordered to a high voltage area, the Parties understand and agree that the Lawful UNE Local Loop  will require a High Voltage Protective Equipment (HVPE) (e.g., a positron), to ensure the safety and integrity of the network, the Parties’ employees and/or representatives, and MCIm’s end-user customer.  Therefore, any request by MCIm for a Lawful UNE Local Loop to a high voltage area will be submitted by MCIm to SBC MISSOURI via the BFR process set forth in Appendix BFR and CLEC shall be required to pay SBC MISSOURI for any HVPE that is provisioned by SBC MISSOURI to MCIm in connection with MCIm’s Lawful UNE loop order to the high voltage area

	This is a safety issue.  SBC Missouri's proposed language is necessary to prevent injury to technicians where SBC facilities are located in high voltage areas.  MCIm doesn’t want to pay the additional costs associated with the protection unique to high voltage areas.

	UNE 32
	Should SBC MISSOURI be required to provision UNE loops to cell sites or other locations that do not constitute an end user customer premise?
	9.13
	9.13 Intentionally Omitted.

	In their proposed definitions of loops, the parties agree that SBC should be required to provision loops to locations that are customer premises. While there may be circumstances in which a cell site is not a customer premises, there certainly are circumstances where a cell site is a customer premises.  SBC’s proposal sweeps too broadly and should be omitted from the agreement.
	9.13 The Parties acknowledge and agree that SBC MISSOURI shall not be obligated to provision any of the Lawful UNE loops provided for herein to cellular cites or to any other location that does not constitute an End User Customer premises

	With regards to a UNE local “loop” terminating to a CMRS carrier, SBC MISSOURI appreciates MCIm’s position that SBC MISSOURI should not be required to deliver loops to locations that are not end user customer premises. SBC MISSOURI certainly agrees. However, SBC MISSOURI’s proposed language is meant to address an issue that has been before other  Commissions at least twice (see Texas PUC  Dockets 25188 and 26904).  The Texas Commission clearly has decided that the definition of “loop” requires it to be delivered to an end user customer premises, and that a CMRS carrier’s POP is not an end user, SBC MISSOURI’s clarifying language should be included in the ICA. 



	UNE 33

Resolved 3/29/05
	Should MCIm’s position regarding access to multiunit premises wiring be included in the Agreement?

 
	10.3.2.1
	10.3.2.1  Subloops for access to multiunit premises wiring.  SBC MISSOURI shall provide MCIm, upon MCIm’s request, with nondiscriminatory access to the Subloop for access to multiunit premises wiring on an unbundled basis regardless of the capacity level or type of Loop that MCIm seeks to provision for its customer.  The “Subloop for access to multiunit premises wiring” is defined as any portion of the Loop that it is Technically Feasible to access at a terminal in SBC MISSOURI's outside plant at or near a multiunit premises.  One category of this Subloop is inside wire, which is defined as all loop plant owned or controlled by SBC MISSOURI at a multiunit customer premises between the minimum point of entry as defined in Section 68.105 of the FCC’s Rules and the point of demarcation of SBC MISSOURI's network as defined in Section 68.3 of the FCC’s Rules
	As MCI understands, subject to MISSOURI State rulings, inside wiring regulation and maintenance may  still be subject to further agreement by building owners and interested parties.    It is MCI’s position that should SBC still maintain responsibility for inside wire in multiunit premises, SBC shall provide MCI with non discriminatory access to the subloop.
	10.3.2.1  Subloops for access to multiunit premises wiring.  SBC MISSOURI shall provide MCIm, upon MCIm’s request, with nondiscriminatory access to the Subloop for access to multiunit premises wiring on an unbundled basis regardless of the capacity level or type of Loop that MCIm seeks to provision for its customer.  The “Subloop for access to multiunit premises wiring” is defined as any portion of the Loop that it is Technically Feasible to access at a terminal in SBC MISSOURI's outside plant at or near a multiunit premises.  One category of this Subloop is inside wire, which is defined as all loop plant owned or controlled by SBC MISSOURI at a multiunit customer premises between the minimum point of entry as defined in Section 68.105 of the FCC’s Rules and the point of demarcation of SBC MISSOURI's network as defined in Section 68.3 of the FCC’s Rules
	03/29/05 SBC agrees to MCIm's language.

	UNE 34
	Which Party’s terms for dark fiber transition should be included in the Agreement?


	12.3.1 (and subsections), 12.4.2 (and subsections), 12.4.4 (and subsections), 12.11
	12.3.1 SBC MISSOURI is not required to provide Loop Dark Fiber on an unbundled basis, except as otherwise set forth in this Appendix.  
12.3.1.1 Transition period for dark fiber Loops.  For an 18‑month period beginning on March 11, 2005, any dark fiber Loop that MCIm leases from SBC MISSOURI as of that date shall be available for lease from SBC MISSOURI at a rate equal to the higher of:  (a) 115 percent (115%) of the rate MCIm paid for the dark fiber Loop on June 15, 2004; or (b) 115 percent (115%) of the rate the Commission has established or establishes, if any, between June 16, 2004 and March 11, 2005, for that dark fiber Loop. 
12.4.2 Dark fiber Transport.  SBC MISSOURI shall make available dedicated dark fiber Transport to MCIm on an unbundled basis as set forth this Section [10.3].  Dark fiber Transport consists of unactivated optical interoffice transmission facilities.  

12.4.2.1 General availability of dark fiber Transport.  SBC shall provide MCIm, upon MCIm’s request, dark fiber Transport between any pair of SBC MISSOURI Wire Centers except where, through application of tier classifications described in Section [10.5], both Wire Centers defining the Route are either Tier 1 or Tier 2 Wire Centers.  As such, SBC MISSOURI must provide dark fiber Transport if a Wire Center on either end of a requested Route is a Tier 3 Wire Center.  A list of the SBC MISSOURI Wire Centers and their current classification is attached (and hereby incorporated by reference) as Exhibit 1 to this Appendix.  SBC 
12.4.2.2 Transition period for dark fiber Transport.

12.4.2.2.1 For an 18‑month period beginning on March 11, 2005, any dark fiber Transport that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(e)(2)(iv)(A) or 51.319(e)(2)(iv)(B) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to the higher of:  (a) 115 percent (115%) of the rate MCIm paid for the dark fiber transport on June 15, 2004; or (b) 115 percent (115%) of the rate the state commission has established or establishes, if any, between June 16, 2004 and March 11, 2005, for that dark fiber transport.  Where SBC is not required to provide unbundled dark fiber transport pursuant to Sections 51.319(e)(2)(iv)(A) or 51.319(e)(2)(iv)(B) of the FCC’s rules, MCIm may not obtain new dark fiber transport as an unbundled Network Element, except as otherwise set forth in this Appendix.

12.4.2.2.2   For a 18-month period beginning on the Classification Determination Date, any dark fiber Transport that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(a)(5)(i) or 51.319(a)(5)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to 115 percent (115%) of the rate MCIm paid for the dark fiber Transport on the Classification Determination Date.
12.4.4 Wire Center tier structure.  For purposes of this Section 12, SBC MISSOURI Wire Centers shall be classified into three tiers as defined in this Section 12.4.  A list of the SBC MISSOURI Wire Centers in the State and their current classification within these tiers is attached (and hereby incorporated by reference) as Exhibit 1 to this Appendix.  
12.4.4.1 Tier 1 Wire Centers are those SBC MISSOURI Wire Centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both.  Tier 1 Wire Centers also are those SBC MISSOURI tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by competitive LECs.  Once a Wire Center is determined to be a Tier 1 Wire Center, that Wire Center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center. 
12.4.4.2 Tier 2 Wire Centers are those SBC Wire Centers that are not Tier 1 Wire Centers, but contain at least 3 fiber-based collocators, at least 24,000 business lines, or both.  Once a Wire Center is determined to be a Tier 2 Wire Center, that Wire Center is not subject to later reclassification as a Tier 3 Wire Center. 
12.4.4.3 Tier 3 Wire Centers are those SBC Wire Centers that do not meet the criteria for Tier 1 or Tier 2 Wire Centers.
12.11Intentionallly Omitted.
12.11.1 Intentionallly Omitted.
12.11.2 Intentionallly Omitted.

	MCI withdraws its proposed language.  Therefore, this issue is resolved.
	12.3.1 SBC MISSOURI is not required to provide Loop Dark Fiber on an unbundled basis.
12.3.1.1 As to each dark fiber Loop, after March 11, 2005, pursuant to Rules 51.319(a) and (e), as set forth in the TRO Remand Order, SBC MISSOURI shall continue to provide access to MCIm’s embedded base of dark fiber Loops (i.e. only dark fiber Loop ordered by MCIm before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement for a transitional period of time, ending upon the earlier of:  

(a) MCIm’s disconnection or other discontinuance of use of one or more of the dark fiber Loop;

(b) MCIm’s transition of an dark fiber Loop to an alternative arrangement; or
(c) September 11, 2006. 

12.3.1.1.1 Except to the extent of the very limited purposes and time periods set forth herein, this section does not, in any way, extend the rates, terms or conditions of the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement beyond its term.
12.4.2.1 SBC MISSOURI shall provide MCIm with access to Lawful UNE Dedicated Transport Dark Fiber, except on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such, SBC MISSOURI must provide Lawful UNE Dedicated Transport Dark Fiber under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then Dedicated Transport Dark Fiber circuits on such routes are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, MCIm may not order or otherwise obtain, and MCIm will cease ordering Lawful UNE Dedicated Transport Dark Fiber on such route(s).  Products provided by SBC MISSOURI in conjunction with Lawful UNE Dedicated Transport Dark Fiber, if any, shall also be subject to termination under this Section 14.11 where such fiber is Declassified.  The Parties agree that activity by SBC MISSOURI under this Section 12.11 shall not be subject to the Network Disclosure Rules.
12.4.2.2.1 Intentionally Omitted

12.4.2.2.2 Intentionally Omitted
12.4.2.3 As to each dark fiber Transport, after March 11, 2005, pursuant to Rules 51.319(a) and (e), as set forth in the TRO Remand Order, SBC MISSOURI shall continue to provide access to MCIm’s embedded base of dark fiber Transport (i.e. only dark fiber Transport ordered by MCIm before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement for a transitional period of time, ending upon the earlier of:  

(a) MCIm’s disconnection or other discontinuance of use of one or more of the dark fiber Transport;

(b) MCIm’s transition of an dark fiber Transport to an alternative arrangement; or
(c)  September 11, 2006.

Except to the extent of the very limited purposes and time periods set forth herein, this section does not, in any way, extend the rates, terms or conditions of the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement beyond its term.
12.4.4 Wire Center “Tiers” -- For purposes of this Section 15.5 (and Section 12 related to Dark Fiber), wire centers are classified into three “tiers,” as follows:
12.4.4.1 Tier 1 Wire Centers are those ILEC wire centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both.  Tier 1 Wire Centers also are those ILEC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by CLECs.  Once a wire center is determined to be a Tier 1 Wire Center, that wire center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center.
12.4.4.2 Tier 2 Wire Centers are those ILEC wire centers that are not Tier 1 Wire Centers, but contain at least 3 fiber-based collocators, at least 24,000 business lines, or both.  Once a wire center is determined to be a Tier 2 Wire Center, that Wire Center is not subject to later reclassification as a Tier 3 Wire Center.
12.4.4.3 Tier 3 Wire Centers are those ILEC wire centers that do not meet the criteria for Tier 1 or Tier 2 Wire Centers.
12.11 Dark Fiber Transport Declassification

12.11.1 Intentionally Omitted.

12.11.2 Effect on Embedded Base.  Upon Declassification of Dedicated Transport Dark Fiber already purchased by MCIm as Lawful UNEs under this Agreement, SBC MISSOURI will provide written notice to MCIm of such Declassification, and proceed in accordance with Section 5 “Transition Procedure,” and at the end of the 30-day notice period under that Section, provision of the affected dedicated transport dark fiber to CLEC will be terminated without further obligation of SBC MISSOURI.  


	SBC's dark fiber transition language tracks the FCC's regulation more precisely than MCI's proposal in two key respects.   First, as to existing dark fiber, SBC's proposal specifies that the underlying terms and conditions for the embedded base of existing dark fiber circuits comes from the old MCIm contract, in existence at the time those circuits were established, and not from this new UNE Appendix.  

Second, as to new dark fiber loops, SBC properly specifies that dark fiber loops does not exist as a UNE beyond the embedded base, and therefore nothing in this UNE Appendix should be interpreted to include new orders for dark fiber loops.  MCIm's proposal vaguely suggests that SBC could somehow still be required to provision new, never before ordered dark fiber loops, because MCIm makes reference to "except as provided elsewhere in the Agreement."  MCIm, however, cannot point to any other place in the Agreement where new dark fiber loops are required, nor could it legally be permitted to do so, since new dark fiber loops have been permanently declassified as UNEs.  MCIm should not be permitted to make meaningless cross references to "exceptions" that do not exist,  when specific, black and white rules should govern.

	UNE 35
	Which Party’s routine network modification provision should be adopted?


	12.12
	12.12
Routine Network Modifications -
12.12.1  SBC MISSOURI shall make routine network maintenance modifications to unbundled Lawful UNE Dedicated Transport Dark Fiber and Loop Dark Fiber facilities used by MCIm in accordance with routine network modification requirements, dedicated transport, and local loops as set forth in this Appendix UNE
12.12.1.1 Intentionally Omitted
12.12.1.2 Intentionally Omitted
12.12.2 Intentionally Omitted
12.12.2.1 Intentionally Omitted
	SBC’s proposal goes far beyond what is required and permissible under the FCC’s regulations and should be rejected by the Commission.
	12.12
Routine Network Modifications - Unbundled Dedicated Transport Dark Fiber and Unbundled Loop Dark Fiber
12.12.1 SBC MISSOURI shall make routine network maintenance modifications to unbundled Lawful UNE Dedicated Transport Dark Fiber and Loop Dark Fiber facilities used by MCIm for the provision of Telecommunication Services where the requested Lawful UNE Dedicated Transport Dark Fiber or Loop Dark Fiber facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to unbundled Lawful UNE Dedicated Transport Dark Fiber and Loop Dark Fiber in a nondiscriminatory fashion, without regard to whether the Lawful UNE Dedicated Transport Dark Fiber or Loop Dark Fiber being accessed was constructed on behalf, or in accordance with the specifications, of any Telecommunications Carrier.

12.12.1.1
SBC MISSOURI will make routine network modifications for Lawful dark fiber loop facilities as outlined in sections 9.7.1 to 9.7.3 of this Appendix.

12.12.1.2
SBC MISSOURI will make routine network modifications for Lawful dark fiber unbundled dedicated transport facilities as outlined in sections 15.11.1. to 15.11.4 of this appendix.

12.12.2 A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications do not include the installation of fiber for a requesting Telecommunications Carrier, nor do routine network modifications include the provision of electronics for the purpose of lighting dark fiber (i.e. optronics) and SBC MISSOURI  is not obligated to perform those activities for a requesting Telecommunications Carrier.

12.12.2.1 SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in this Appendix Lawful UNE and in the Appendix Pricing.


	SBC MISSOURI’s language is in harmony and is consistent with the rules for routine network modifications as set forth in the FCC’s TRO (¶ 634); see also 47 C.F.R. 51.319 (a)(8)(ii). 

Federal law also allows SBC MISSOURI the opportunity to recover its cost for performing routine network modifications so long as there is no double-recovery of these costs (see TRO, ¶ 640).  There are many factors that can negatively affect routine network modifications such as construction obstacles and prior volume and/or term commitment defaults by the customer that could make it uneconomical to perform a routine network modification without cost recovery protection.  SBC MISSOURI’s proposed language provides cost recovery protection against unduly burdensome and onerous network modifications that could be ordered by MCI and subsequently canceled leaving SBC with stranded facilities (and, hence, stranded investment).



	UNE 36
	Should the contract contain transition terms for embedded base mass market switching?
	Section 13 (all)
	13 TRO REMAND-DECLASSIFIED SWITCHING AND UNE-P

13.1  The Parties acknowledge that MCIm does not have an embedded base of either unbundled Local Circuit Switching or UNE-P End Users served through this Agreement and that, because there is no such embedded base served by this Agreement, no transition terms for such an embedded base (as set forth in 47 CFR 319(d)(iii)) are included in this Agreement.  
13.2 Intentionally Omitted.

13.3 Intentionally Omitted.

13.4 Intentionally Omitted.


	No, the ICA should not contain transition terms for embedded base mass market switching since MCIm does not have an embedded base of either unbundled Local Circuit Switching or UNE-P End Users served through this Agreement.
	13 TRO REMAND-DECLASSIFIED SWITCHING AND UNE-P

13.1 Notwithstanding anything in the Agreement, pursuant to Rule 51.319(d) as set forth in the TRO Remand Order, effective March 11, 2005, MCIm is not permitted to obtain new Mass Market ULS, whether alone, in combination (as in with “UNE-P”), or otherwise.  For purposes of this Section, “Mass Market” shall mean 1 – 23 lines, inclusive (i.e. less than a DS1 or “Enterprise” level.)  

13.2 Transitional Provision of Embedded Base of ULS and UNE-P.  

13.2.1 As to each Mass Market ULS or Mass Market UNE-P, after March 11, 2005, pursuant to Rules 51.319(d), as set forth in the TRO Remand Order, SBC MISSOURI shall continue to provide access to MCIm’s embedded base of Mass Market ULS Element or Mass Market UNE-P (i.e. only Mass Market ULS Elements or Mass Market UNE-P ordered by MCIm before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement for a transitional period of time, ending upon the earlier of:  

13.2.1.1 MCIm’s disconnection or other discontinuance [except Suspend/Restore] of use of one or more of the Mass Market ULS Element(s) or Mass Market UNE-P;

13.2.1.2 MCIm’s transition of a Mass Market ULS Element(s) or Mass Market UNE-P to an alternative arrangement; or

13.2.1.3 March 11, 2006.
13.2.1.4 Except to the extent of the very limited purposes and time periods set forth herein, this section does not, in any way, extend the rates, terms or conditions of the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement beyond its term.

13.2.2 SBC MISSOURI's  transitional provision of embedded base Mass Market ULS or Mass Market UNE-P under this section shall be on an "as is" basis, except that MCIm may continue to submit orders to add, change or delete features on the embedded base Mass Market ULS or Mass Market UNE-P, or may re-configure to permit or eliminate line splitting.  Upon the earlier of the above three events occurring, as applicable, SBC MISSOURI  may, without further notice or liability, cease providing the Mass Market ULS Element(s) or Mass Market UNE-P.

13.2.3 Concurrently with its provision of embedded base Mass Market ULS or Mass Market UNE-P pursuant to this Embedded Base Rider, and subject to this section, and subject to the conditions set forth below, SBC MISSOURI  shall also continue to provide access to call-related databases, SS7 call setup, ULS shared transport and other switch-based features in accordance with and only to the extent permitted by the terms and conditions set forth in the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement and only to the extent such items were already being provided before March 11, 2005, in conjunction with the embedded base Mass Market ULS or Mass Market UNE-P.

13.2.3.1 The Attachment 6: Unbundled Network Elements of the  MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement must contain the appropriate related terms and conditions, including pricing; and the features must be “loaded” and “activated” in the switch.
13.3 Transitional Pricing for Embedded Base of ULS and UNE-P.  

13.3.1 Notwithstanding anything in the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement during the applicable transitional period of time, the price for the embedded base  Mass Market ULS or Mass Market UNE-P shall be the higher of:

13.3.1.1 the rate at which MCIm obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or 

13.3.1.2 the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar. 

13.3.2 Regardless of the execution or effective date of this Embedded Base Rider or the underlying Agreement, MCIm will be liable to pay the transitional pricing for Mass Market ULS Element(s) and Mass Market UNE-P, beginning March 11, 2005.

13.3.3 MCIm shall be fully liable to SBC MISSOURI to pay such transitional pricing under the Agreement, effective as of March 11, 2005, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms.

13.4 End of Transitional Period for ULS and UNE-P.  

13.4.1 MCIm will complete the transition of embedded base Mass Market ULS and Mass Market UNE-P to an alternative arrangement by the end of the transitional period of time defined in the TRO  Remand Order (March 11, 2006).  

13.4.1.1 To the extent that there are MCIm embedded base Mass Market ULS or UNE-P (and related items, such as those referenced above) in place on March 11, 2006, SBC MISSOURI, without further notice or liability, will re-price such arrangements to a market-based rate.

	SBC's proposal cares for the existing, embedded base of UNE-P End Users, tracks precisely with the existing FCC rules from the TRO Remand, and should be stated in the UNE Appendix in full.  MCIm wishes to ignore the subject by stating that MCIm has cared for its embedded base of UNE-P End Users elsewhere.  While that may be true, good contract draftsmanship dictates that terms and conditions for existing, embedded base End Users be stated in full, whether or not they are relied upon by the parties in question.  Many adopting CLECs under section 252(i) could "MFN" into this contract, and they would be governed by the terms and conditions of section 13, even if MCIm was not.   

	UNE 37
	Should SBC MISSOURI combine elements to third party facilities within SBC MISSOURI’s wire centers?


	15.1.1
	15.1.1 “Lawful UNE Dedicated Transport” (DS1, DS3 or Dark Fiber) is an interoffice transmission path, to which MCIm is granted exclusive use, between an MCIm-designated location in one of SBC MISSOURI's wire centers or switches within a LATA  and an MCIm-designated location in another of SBC MISSOURI's wire centers or switches within a LATA.  Such MCIm-designated locations may include MCIm network components as located within connecting SBC MISSOURI’s wire centers or switches within a LATA.  Such MCIm-designated locations may also include other carriers’ network components located within SBC MISSOURI’s wire centers or switches, as permitted by other carriers via a letter of authorization.  For purposes of this Section 15, Dedicated Transport includes SBC transmission facilities between Wire Centers or switches owned by SBC, or between Wire Centers or switches owned by SBC and switches owned by other telecommunications carriers, including, but not limited to, DS1-, DS3-, and OCn-capacity level services, as well as dark fiber, dedicated to a particular customer or carrier.

	Provided that the end points of the dedicated transports are within SBC’s wire centers, SBC should be required to combine that dedicated transport with facilities of third party carriers.
	15.1.1 “Lawful UNE Dedicated Transport” (DS1, DS3 or Dark Fiber) is an interoffice transmission path, to which MCIm is granted exclusive use, between an MCIm-designated location in one of SBC MISSOURI's wire centers or switches within a LATA  and an MCIm-designated location in another of SBC MISSOURI's wire centers or switches within a LATA.  Such MCIm-designated locations may include MCIm network components as located within connecting SBC MISSOURI’s wire centers or switches within a LATA.  Such MCIm-designated locations may also include other carriers’ network components located within SBC MISSOURI’s wire centers or switches, as permitted by other carriers via a letter of authorization. 

	SBC's proposal for defining UNE Dedicated Transport tracks precisely with the existing FCC rules from the TRO Remand Order (FCC 04-290), and should be adopted without further qualifiers.  UNE Dedicated Transport is defined by circuits between SBC-owned wire centers and switches, and SBC's proposal (agreed to by MCIm) adequately states as much.  MCIm's additional  language vaguely suggests that if third party carriers are present within those wire centers, then SBC's unbundling obligation for Dedicated Transport runs to inter-office segments between SBC and Third Parties as well, and not just between SBC wire centers.  Moreover, MCIm suggests that if such Third Party carrier has an optical level (OCn) circuit to the SBC wire center, that even the OCN circuit must be unbundled, even though an ILEC's unbundling obligation is limited to electrical circuits (DS1 and DS3), not OCn circuits.  MCIm is thus suggesting that it can impose on Third Party Carriers heightened unbundling obligations if the Third Party happens to build interoffice circuits to wire centers where a CLEC wishes to obtain Dedicated Transport.  MCIm's additional language should be rejected, and MCIm should negotiate directly with the Third Party carrier if they wish to lease interoffice transport segments. 

	UNE 38
	Which Party’s proposal for wire center tier structure should be adopted? 


	15.6, 15.6.1, 15.6.2, 15.6.3
	15.6 Wire Center tier structure.  For purposes of this Section 15, SBC Wire Centers shall be classified into three tiers as defined in this Section 15.7. A list of the SBC Wire Centers in the State and their current classification within these tiers is attached (and hereby incorporated by reference) as Exhibit 1 to this Appendix.
15.6.1 Tier 1 Wire Centers are those SBC Wire Centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both.  Tier 1 Wire Centers also are those SBC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by competitive LECs.  Once a Wire Center is determined to be a Tier 1 Wire Center, that Wire Center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center. 

15.6.2 Tier 2 Wire Centers are those SBC Wire Centers that are not Tier 1 Wire Centers, but contain at least 3 fiber-based collocators, at least 24,000 business lines, or both.  Once a Wire Center is determined to be a Tier 2 Wire Center, that Wire Center is not subject to later reclassification as a Tier 3 Wire Center.
15.6.3 Tier 3 Wire Centers are those SBC Wire Centers that do not meet the criteria for Tier 1 or Tier 2 Wire Centers. 


	MCI’s proposal tracks the language of the TRO Remand Order and also requires SBC to set out the list of Tier 1, 2, and 3 wire centers as part of the UNE Appendix.  This list is important because it sets out the wire centers where, in its determination, SBC is obligated to provide certain services to MCI.  The Texas Public Utility Commission ordered SBC to provide such a list to CLECs.  Docket No. 28821, Order No. 38 (February 25, 2005).
	15.6 Wire Center “Tiers” -- For purposes of this Section 15.5 (and Section 12 related to Dark Fiber), wire centers are classified into three “tiers,” as follows:
15.6.1 Tier 1 Wire Centers are those ILEC wire centers that contain at least four fiber-based collocators, at least 38,000 business lines, or both.  Tier 1 Wire Centers also are those ILEC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by CLECs.  Once a wire center is determined to be a Tier 1 Wire Center, that wire center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center.
15.6.2 Tier 2 Wire Centers are those ILEC wire centers that are not Tier 1 Wire Centers, but contain at least 3 fiber-based collocators, at least 24,000 business lines, or both.  Once a wire center is determined to be a Tier 2 Wire Center, that Wire Center is not subject to later reclassification as a Tier 3 Wire Center.
15.6.3 Tier 3 Wire Centers are those ILEC wire centers that do not meet the criteria for Tier 1 or Tier 2 Wire Centers.

	SBC's proposal for defining the three tiers of Wire Centers comes directly from the FCC's TRO Remand Order (FCC 04-290) and should be adopted.

	UNE 39
	What transition terms should apply for embedded base transport?


	15.3 (all), 15.4 (all), 15.11
	15.3 Dedicated DS1 Transport.  

15.3.1 SBC MISSOURI shall make available to MCIm, upon MCIm’s request, Dedicated DS1 Transport on an unbundled basis as set forth in this Section [10.1].  Dedicated DS1 Transport consists of SBC MISSOURI interoffice transmission facilities that have a total digital signal speed of 1.544 megabytes per second and are dedicated to a particular customer or carrier. SBC MISSOURI shall provide MCIm, upon MCIm’s request, Dedicated DS1 Transport between any pair of SBC Wire Centers, except where, through application of tier classifications set forth in Section [10.5] below, both Wire Centers defining the Route are Tier 1 Wire Centers.  As such, SBC MISSOURI must provide Dedicated DS1 Transport if a Wire Center at either end of a requested Route is not a Tier 1 Wire Center, or if neither is a Tier 1 Wire Center.  A list of the SBC MISSOURI Wire Centers and their current classification is attached (and hereby incorporated by reference) as Exhibit 1 to this Appendix.  

15.3.2 Cap on DS1 Dedicated Transport.  MCIm may obtain a maximum of ten unbundled Dedicated DS1 Transport circuits on each Route where Dedicated DS1 Transport is available on an unbundled basis. 
15.3.3 Transition period for Dedicated DS1 Transport. 
15.3.3.1 For a 12-month period beginning on March 11, 2005, any Dedicated DS1 Transport that MCIm leases from SBC MISSOURI as of that date, but which SBC MISSOURI is not obligated to unbundle pursuant to Sections 51.319(e)(2)(ii)(A) or 51.319(e)(2)(ii)(B) of the FCC’s rules as of that date, shall be available for lease from SBC MISSOURI at a rate equal to the higher of:  (a) 115 percent (115%) of the rate MCIm paid for the Dedicated DS1 Transport on June 15, 2004; or (b) 115 percent (115%) of the rate the Commission has established or establishes, if any, between June 16, 2004 and March 11, 2005, for that Dedicated DS1 Transport circuit.  Where SBC MISSOURI is not required to provide Dedicated DS1 Transport pursuant to Sections 51.319(e)(2)(ii)(A) or 51.319(e)(2)(ii)(B) of the FCC’s rules, MCIm may not obtain new Dedicated DS1 Transport as an unbundled Network Element, except as otherwise set forth in this Appendix.

15.3.3.2 For a 12-month period beginning on the Classification Determination Date (as defined below), any Dedicated DS1 Transport that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(a)(5)(i) or 51.319(a)(5)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to 115 percent (115%) of the rate MCIm paid for the Dedicated DS1 Transport on the Classification Determination Date. 
15.4 Dedicated DS3 Transport.  SBC shall make available Dedicated DS3 Transport to MCIm on an unbundled basis as set forth in this Section [10.2].  Dedicated DS3 Transport consists of SBC interoffice transmission facilities that have a total digital signal speed of 44.736 megabytes per second and are dedicated to a particular customer or carrier. 

15.4.1
General availability of Dedicated DS3 Transport.  SBC shall provide MCIm, upon MCIm’s request, Dedicated DS3 Transport between any pair of SBC Wire Centers except where, through application of tier classifications described in Section [10.5], both Wire Centers defining the Route are either Tier 1 or Tier 2 Wire Centers.  As such, SBC must provide Dedicated DS3 Transport if a Wire Center on either end of a requested Route is a Tier 3 Wire Center.  A list of the SBC Wire Centers and their current classification is attached (and hereby incorporated by reference) as Exhibit 1 to this Appendix. 
15.4.2
Cap on Dedicated DS3 Transport.  MCIm may obtain a maximum of twelve (12) unbundled Dedicated DS3 Transport circuits on each Route where Dedicated DS3 Transport is available on an unbundled basis.  

15.4.3 Transition period for Dedicated DS3 Transport.

15.4.3.1 For a 12‑month period beginning on March 11, 2005, any Dedicated DS3 Transport that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(e)(2)(iii)(A) or 51.319(e)(2)(iii)(B) of the FCC’s rules on that date, shall be available for lease from SBC at a rate equal to the higher of:  (a) 115 percent (115%) of the rate the requesting carrier paid for the dedicated transport element on June 15, 2004, or (b) 115 percent (115%) of the rate the state commission has established or establishes, if any, between June 16, 2004 and March 11, 2005, for that Dedicated DS3 Transport.  Where SBC is not required to provide Dedicated DS3 Transport pursuant to Sections 51.319(e)(2)(iii)(A) or 51.319(e)(2)(iii)(B) of the FCC’s rules, MCIm may not obtain new Dedicated DS3 Transport as unbundled Network Elements, except as otherwise set forth in this Appendix.  
15.4.3.2 Intentionally Omitted.
15.4.3.3 For a 12-month period beginning on the Classification Determination Date, any Dedicated DS3 Transport that MCIm leases from SBC as of that date, but which SBC is not obligated to unbundle pursuant to Sections 51.319(a)(5)(i) or 51.319(a)(5)(ii) of the FCC’s rules as of that date, shall be available for lease from SBC at a rate equal to 115 percent (115%) of the rate MCIm paid for the Dedicated DS3 Transport on the Classification Determination Date.

15.11   Intentionally Omitted

	MCIm’s embedded base transport transition language tracks the FCC’s regulation precisely and should be included in the agreement.
	15.3 Dedicated DS1 Transport.  

15.3.1 Subject to the cap described in section SBC MISSOURI shall provide CLEC with access to  Lawful UNE DS1 Dedicated Transport on routes, except routes where both wire centers defining the route are Tier 1 Wire Centers.  As such SBC MISSOURI must provide Lawful UNE DS1 Dedicated Transport under this Agreement only if a wire center at either end of a requested route is not a Tier 1 Wire Center, or if neither is a Tier 1 Wire Center. DS1 Dedicated Transport circuits on routes between Tier 1 Wire Centers are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 Lawful UNE Dedicated Transport on such route(s).
15.3.2 Cap on DS1 Dedicated Transport.  SBC MISSOURI is not obligated to provide to CLEC more than ten (10) DS1 Lawful UNE Dedicated Transport circuits on each route on which DS1 Dedicated Transport has not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Dedicated Transport once CLEC has already obtained ten DS1 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this section, CLEC submits such an order, at SBC MISSOURI’s option it may accept the order, but convert any requested DS1 Lawful UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS1 Dedicated Transport circuits as of the date of provisioning.
15.3.3 Intentionally Omitted.
15.4 Intentionally Omitted.
15.4.1
Intentionally Omitted.
15.4.2
Cap on Dedicated DS3 Transport.  SBC 13-STATE is not obligated to provide to CLEC more than twelve(12) DS3 Lawful UNE Dedicated Transport circuits on each route on which DS3 Dedicated Transport has not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Dedicated Transport once CLEC has already obtained twelve DS3 Lawful UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC-13STATE’s option it may accept the order, but convert any requested DS3 Lawful UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS3 Dedicated Transport circuits as of the date of provisioning.
15.4.3 Transition period for Dedicated DS3 Transport.

15.4.3.1 Intentionally Omitted.
15.4.3.2 Subject to the cap described above, SBC MISSOURI shall provide CLEC with access to Lawful UNE DS3 Dedicated Transport, except on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such SBC MISSOURI must provide Lawful UNE DS3 Dedicated Transport under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then DS3 Dedicated Transport circuits on such routes are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 Lawful UNE Dedicated Transport on such route(s). 
15.4.3.3 Intentionally Omitted.
15.11  Transitional Provision of Embedded Base DS1/DS3 Dedicated Transport 
15.11.1  As to each DS1/DS3 Dedicated Transport, after March 11, 2005, pursuant to Rules 51.319(d), as set forth in the TRO Remand Order, SBC MISSOURI shall continue to provide access to MCIm’s embedded base of DS1/DS3 Dedicated Transport (i.e. only DS1/DS3 Dedicated Transport ordered by MCIm before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement for a transitional period of time, ending upon the earlier of:
15.11.1.1 MCIm’s disconnection or other discontinuance [except Suspend/Restore] of use of one or more of the Mass Market ULS Element(s) or Mass Market UNE-P;
15.11.1.2 MCIm’s transition of a Mass Market ULS Element(s) or Mass Market UNE-P to an alternative arrangement; or
15.11.1.3 March 11, 2006.
15.11.1.4 Except to the extent of the very limited purposes and time periods set forth herein, this section does not, in any way, extend the rates, terms or conditions of the Attachment 6: Unbundled Network Elements of the MCImetro Access Transmission Services LLC MISSOURI Interconnection Agreement beyond its term.
15.11.2 Upon Declassification of DS1 Dedicated Transport  or DS3 Dedicated Transport already purchased by CLEC as Lawful UNEs under this Agreement, SBC MISSOURI will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 5 “Notice and Transition Procedure.”
15.11.2.1 Products provided by SBC MISSOURI in conjunction with Lawful UNE DS1 or DS3 Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this section and Section 5 “Notice and Transition Procedure” where such Transport is Declassified.
15.11.2.2 The Parties agree that activity by SBC MISSOURI under this section shall not be subject to the Network Disclosure Rules.


	SBC's proposal for DS1/DS3 Transport Caps tracks the FCC's regulation more precisely than MCI's proposal in two key respects.   First, as to existing DS1 Dedicated Transport, SBC's proposal specifies that the underlying terms and conditions for the embedded base of existing DS1/DS3 transport circuits comes from the old MCIm contract, in existence at the time those circuits were established, and not from this new UNE Appendix.  

Second, as to possibility of future declassification of DS1/DS3 Dedicated Transport, SBC cross references UNE Appendix Section 5's Notice and Transition requirements for declassified UNEs.   This cross reference avoids any doubt that new orders for declassified UNEs must stop, regardless of the terms in Section 15 on Dedicated Transport.

	UNE 40
	Should the prices for network reconfiguration service be included in Appendix Pricing or outlined in SBC MISSOURI’s tariff?
	15.10.1

Parties should confirm whether this contract section is 15.10.1 or whether it is section 15.9.1
	15.10.1 SBC MISSOURI will offer reconfiguration service as part of the Lawful UDT element with the same functionality that is offered to inter-exchange carriers.  Charges for reconfiguration service are outlined in Appendix Pricing.


	All prices should be in the agreement.  Having the prices in the agreement creates contractual certainty and clarity for both parties since both parties will know exactly what they will pay for each element and service that they order.  Allowing SBC to point to its FCC tariff for these prices allows it to make changes to this agreement by changing its tariff and places MCIm in a position of accepting contractual changes to which it has not agreed.
	15.10.1 SBC MISSOURI will offer reconfiguration service as part of the Lawful UDT element with the same functionality that is offered to inter-exchange carriers.  Charges for reconfiguration service are outlined in pursuant to Access Tariff FCC No. 73; provided, however, the tariffed rates referenced below shall be deemed to be automatically revised and updated in the event that the referenced tariffed rates are modified during the term of this Agreement 

	Network Reconfiguration Service is not a UNE offering, therefore it can only be referenced in the FCC Tariff 73 and not in the UNE Pricing Appendix.  The FCC Tariff 73 may change over time so the price that is in effect in this tariff may not be the actual price throughout the entire contract period.



	UNE 41
	Which party’s requirements for routine network modification with respect to Dedicated Transport should be included in this Agreement?
	15.12
	15.12 Routine network modifications.  
15.12.1 SBC MISSOURI shall make all routine network modifications to unbundled Dedicated Transport facilities used by MCIm where the requested Dedicated Transport facilities have already been constructed.  In addition, SBC MISSOURI shall perform all routine network modifications to unbundled Dedicated Transport facilities in a nondiscriminatory fashion, without regard to whether the facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.  A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers or affiliates.  Routine network modifications include, but are not limited to, rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; installing a repeater shelf; and deploying a new multiplexer or reconfiguring an existing multiplexer.  They also include activities needed to enable a requesting telecommunications carrier to light a dark fiber transport facility.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include the installation of new aerial or buried cable for a requesting telecommunications carrier.  

	SBC’s proposal goes far beyond what is required and permissible under the FCC’s regulations and should be rejected by the Commission.
	15.12 Routine network modifications.  
15.12.1 SBC MISSOURI shall make routine network modifications to Lawful unbundled Dedicated Transport (“UDT”) facilities used by requesting telecommunications carriers where the requested Lawful UDT facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to Lawful UDT facilities in a nondiscriminatory fashion, without regard to whether the Lawful UDT facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier. A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own end user customers where there are no additional charges or minimum term commitments.  Routine network modifications include rearranging or splicing of existing cable; adding an equipment case; adding a doubler or repeater; installing a repeater shelf; and deploying a new multiplexer or reconfiguring an existing multiplexer under the same conditions and in the same manner that SBC MISSOURI does for its own end user customers.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include constructing new Lawful Unbundled Dedicated Transport facilities, installing new cable; splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present; securing permits, rights-of-way or building access arrangements; , constructing new manholes, handholes, poles, ducts or conduits; installing new terminals or terminal enclosures (e.g., controlled environmental vaults, huts or cabinets); or providing new space or power for MCIm; removing or reconfiguring packetized transmission facility; the provision of electronics for the purpose of lighting dark fiber (i.e., optronics). SBC MISSOURI is not obligated to perform those activities for MCIm. SBC MISSOURI shall determine whether and how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’ retail customers.  This agreement does not require SBC MISSOURI to deploy time division multiplexing-based features, functions and capabilities with any copper or fiber packetized transmission facility to the extent SBC MISSOURI has not already done so; remove or reconfigure packet switching equipment or equipment used to provision a packetized transmission path; reconfigure a copper or fiber packetized transmission facility to provide time division multiplexing-based features, functions and capabilities; nor does this Agreement prohibit SBC MISSOURI from upgrading a customer from a TDM-based service to a packet switched or packet transmission service. SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in Appendix Pricing.

	SBC MISSOURI’s language is in harmony and is consistent with the rules for routine network modifications as set forth in the FCC’s TRO, ¶ 634; see also 47 C.F.R. 51.319 (a)(8)(ii).  

Federal law also allows SBC MISSOURI the opportunity to recover its cost for performing routine network modifications so long as there is no double-recovery of these costs (See TRO, ¶ 640).  There are many factors that can negatively affect routine network modifications such as construction obstacles and prior volume and/or term commitment defaults by the customer that could make it uneconomical to perform a routine network modification without cost recovery protection.  SBC MISSOURI’s language provides cost recovery protection against unduly burdensome and onerous network modifications that could be ordered by MCI and subsequently canceled leaving SBC MISSOURI with stranded facilities (and, hence, stranded investment).


	UNE 42
	Should MCIm’s definition of High Capacity EELs be included in the Agreement?
	22.1.3
	22.1.3 High-Capacity EELs means either: (i) an unbundled DS1 Loop in combination, or commingled, with a DS1 Dedicated Transport or DS3 Dedicated Transport facility or service, or to an unbundled DS3 loop in combination, or commingled, with a DS3 Dedicated Transport facility or service, or (ii) an unbundled DS1 Dedicated Transport facility in combination, or commingled, with an unbundled DS1 Loop or a DS1 channel termination service, or to an unbundled DS3 Dedicated Transport facility in combination, or commingled, with an unbundled DS1 Loop or a DS1 channel termination service, or to an unbundled DS3 Loop or a DS3 channel termination service.  


	Yes, it is necessary that the contract include a definition of High Capacity EELs because eligibility requirements apply only to these High Capacity EELs and not to “low capacity EELs.”  Moreover, MCIm’s definition precisely tracks the FCC’s regulations.
	22.1.3 Intentionally Omitted.

	High-Capacity EELs definition should be as follows (which is more closely related to the definition of the High Capacity EEL found in the TRO, in paragraph 591):

High Capacity EEL:  DS1 (1.455 Mbps) and DS3 UNE Loop cross-connected to Collocated DS1 or DS3 Interoffice Facilities (which may require multiplexing).

Commingling should not be added into the language here as it is addressed elsewhere in this appendix and thus may confuse the definition of the Commingling offer and the requirements overall for the High Capacity EEL.  For example, MCIm’s definition does not include the Collocation requirement language.



	UNE 43
	MCIm: Does SBC MISSOURI’s proposed introductory phrase in section 22.2.1 have any contractual effect?

SBC MISSOURI: Should the terms and conditions of conversion of wholesale service to UNE (section 6) be referenced in the EELs (section 22) of this Appendix?
	22.2.1
	22.2.1 SBC MISSOURI shall provide access to Lawful UNEs and combinations of Lawful UNEs without regard to whether MCIm seeks access to the Lawful UNEs to establish a new circuit or to convert an existing circuit from a service to Lawful UNEs.  SBC MISSOURI shall provide EELs to MCIm as set forth in this Section.

	SBC’s proposal is confusing, has no meaning, and should be omitted from the agreement.
	22.2.1 Except as provided below in this Section 22 or elsewhere in the Agreement and subject to this Section and Section 6, Conversion of Wholesale Services to UNEs, SBC MISSOURI shall provide access to Lawful UNEs and combinations of Lawful UNEs without regard to whether MCIm seeks access to the Lawful UNEs to establish a new circuit or to convert an existing circuit from a service to Lawful UNEs.  SBC MISSOURI shall provide EELs to MCIm as set forth in this Section.

	It is reasonable for MCIm to seek language that SBC MISSOURI will provide access to UNEs without regard to whether MCIm wants them to establish a new circuit or to convert existing circuits.    However, it is also reasonable to state as a preface to this very definitive statement that there are limitations, and reference the sections in the contract where those limitations are stated.



	UNE 44
	Which Party’s language better implements the EELs service eligibility criteria requirements set forth in the Triennial Review order?
	22.3 et. seq.
	22.3 Eligibility

22.3.1 SBC MISSOURI shall provide MCIm with access to High-Capacity EELs that meet service eligibility criteria set forth in this section 22.3.1.  SBC MISSOURI is not obligated, and shall not, provide access to for example (1) a Lawful unbundled DS1 loop in combination, or Commingled, with a Lawful UNE dedicated DS1 transport facility or service or a Lawful UNE dedicated DS3 (or higher) transport facility or service, or a (2) a Lawful UNE dedicated DS1 transport facility or service in combination, or Commingled, with a Lawful UNE DS1 loop or a Lawful UNE DS1 channel termination service, or a Lawful UNE dedicated DS3 (or higher) transport facility or service in combination, or Commingled, with a Lawful UNE   DS1 loop or a DS1 channel termination service, or a Lawful UNE DS3 loop or a Lawful UNE DS3 (or higher) channel termination service unless MCIm certifies that all of the following conditions are met with respect to the arrangement being sought:
22.3.1.1 MCIm (directly and not via an Affiliate) has received state certification to provide local voice service in the area being served or, in the absence of a state certification requirement, has complied with registration, tariffing, filing fee, or other regulatory requirements applicable to the provision of local voice service in that area.  SBC MISSOURI hereby acknowledges that MCIm has received state certification sufficient to satisfy these criteria.  

22.3.1.2 The following criteria are satisfied for each combined circuit, including each DS1 circuit, each DS3 circuit, each DS1 EEL, and each DS1-equivalent circuit on a DS3 EEL:

22.3.1.2.1 each DS1 circuit to be provided to each End User will have at least one DS0 assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located prior to the provision of service over that circuit and

22.3.1.2.2 each DS1-equivalent circuit on a DS3 EEL must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and

22.3.1.2.3 each DS1 circuit to be provided to each End User will have 911 or E911 capability prior to the provision of service over that circuit; and 
22.3.1.2.4 each DS1 circuit to be provided to each customer will terminate in a collocation arrangement that meets the requirements of section 22.3.1.2.8; and

22.3.1.2.5 each DS1 circuit to be provided to each customer will be served by an interconnection trunk or through an entrance facility that meets the requirements of section 22.3.1.2.9; and

22.3.1.2.6 for each 24 DS1 EELs or other facilities having equivalent capacity, MCIm will have at least one active DS1 local service interconnection trunk that meets the requirements of section 22.3.1.2.9; and

22.3.1.2.7 each DS1 circuit to be provided to each End User  will be served by a switch capable of switching local voice traffic.

22.3.1.2.8 A collocation arrangement meets the requirements of this section if it is:

22.3.1.2.8.1 established pursuant to section 251(c)(6) of the Act and located at an SBC MISSOURI premises within the same LATA as MCIm’s end user customer’s premises, when SBC MISSOURI is not the collocator; or

22.3.1.2.8.2 located at a third party’s premises within the same LATA as MCIm’s End User  premises, when SBC MISSOURI is the collocator.

22.3.1.2.9 An interconnection trunk meets the requirements of this section if MCIm will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk, 
22.3.1.2.10 Intentionally Omitted
22.3.1.2.11 Other than the service eligibility criteria set forth in this Section, SBC MISSOURI shall not impose limitation, restrictions, or requirements on requests for the use of UNEs and shall not require terms and conditions, including without limitation pre-audits and requirements to purchase special access and then convert to EELs, on MCIm’s purchase of High-Capacity EELs.  

22.3.1.2.12 MCIm Certification.  MCIm’s order for new or converted High-Capacity EELs constitutes self certification.   MCIm shall self-certify to SBC MISSOURI (via email or letter) the criteria of this section with respect to such EEL circuits are satisfied.  Provided that SBC MISSOURI has received such self certification from MCIm, SBC MISSOURI shall not deny MCIm access to High-Capacity EELs.   Anything to the contrary in this Section notwithstanding, MCIm shall not be required to provide certification to obtain access to lower capacity EELs, other Combinations or individual unbundled Network Elements.  If the information previously provided in a certification is inaccurate (or ceases to be accurate) MCIm shall update such certification promptly with SBC MISSOURI.

	While the parties have largely agreed to language implementing the EELs service eligibility requirements in the TRO, SBC’s has made several additional proposals that would impermissibly restrict MCIm’s access to EELs.
	22.3 Eligibility

22.3.1 SBC MISSOURI is not obligated, and shall not, provide access to (1) a Lawful unbundled DS1 loop in combination, or Commingled, with a Lawful UNE dedicated DS1 transport facility or service or a Lawful UNE dedicated DS3 (or higher) transport facility or service, or a (2) a Lawful UNE dedicated DS1 transport facility or service in combination, or Commingled, with a Lawful UNE DS1 loop or a Lawful UNE DS1 channel termination service, or a Lawful UNE dedicated DS3 (or higher) transport facility or service in combination, or Commingled, with a Lawful UNE   DS1 loop or a DS1 channel termination service, or a Lawful UNE DS3 loop or a Lawful UNE DS3 (or higher) channel termination service (collectively, the “Included Arrangements”), unless MCIm certifies that all of the following conditions are met with respect to the arrangement being sought:
22.3.1.1 MCIm (directly and not via an Affiliate) has received state certification to provide local voice service in the area being served or, in the absence of a state certification requirement, has complied with registration, tariffing, filing fee, or other regulatory requirements applicable to the provision of local voice service in that area.  SBC MISSOURI hereby acknowledges that MCIm has received state certification sufficient to satisfy these criteria.  

22.3.1.2 The following criteria are satisfied for each Included Arrangement,  including each DS1 circuit, each DS3 circuit, each DS1 EEL, and each DS1-equivalent circuit on a DS3 EEL:

22.3.1.2.1 each  circuit to be provided to each End User will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located ("Local Telephone Number") prior to the provision of service over that circuit; (and for each circuit, MCIm will provide the corresponding Local Telephone Number(s) as part of the required certification); and

22.3.1.2.2 each DS1-equivalent circuit on a DS3 EEL or any other Included Arrangement must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and

22.3.1.2.3 each circuit to be provided to each End User will have 911 or E911 capability prior to the provision of service over that circuit; and 
22.3.1.2.4 each circuit to be provided to each customer will terminate in a collocation arrangement that meets the requirements of section 22.3.1.2.8; and

22.3.1.2.5 each circuit to be provided to each customer will be served by an interconnection trunk that meets the requirements of section 22.3.1.2.9; and

22.3.1.2.6 for each 24 DS1 EELs or other facilities having equivalent capacity, MCIm will have at least one active DS1 local service interconnection trunk that meets the requirements of section 22.3.1.2.9; and

22.3.1.2.7 each circuit to be provided to each End User  will be served by a switch capable of switching local voice traffic.

22.3.1.2.8 A collocation arrangement meets the requirements of this section if it is:

22.3.1.2.8.1 established pursuant to section 251(c)(6) of the Act and located at an SBC MISSOURI premises within the same LATA as MCIm’s end user customer’s premises, when SBC MISSOURI is not the collocator; or

22.3.1.2.8.2 located at a third party’s premises within the same LATA as MCIm’s End User  premises, when SBC MISSOURI is the collocator.

22.3.1.2.9 An interconnection trunk meets the requirements of this section if MCIm will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk, and the trunk is located in the same LATA as the End User premises served by the Included Arrangement.
22.3.1.2.10  By way of example only, the application of the foregoing conditions means that a wholesale or retail DS1 or higher service/circuit (whether intrastate or interstate in nature or jurisdiction) comprised, in whole or in part, of a Lawful UNE Local Loop-to-Lawful Unbundled Dedicated Transport(s)-if any to Lawful UNE Local Loop (with or without multiplexing) cannot qualify for at least the reason that the  Lawful UNE Local Loop-to Lawful Unbundled Dedicated Transport combination included within that service/circuit does not terminate to a collocation arrangement.  Accordingly, SBC MISSOURI shall not be required to provide, and shall not provide, any Lawful UNE combination of a Lawful UNE Local Loop and Lawful Unbundled Dedicated Transport (whether as a Lawful UNE combination by themselves, with a network element possessed by MCIm or pursuant to Commingling) that does not terminate to a collocation arrangement that meets the requirements of Section 22.3.1.2.8 of this Appendix.  
22.3.1.2.11 .  

22.3.1.2.12  MCIm must provide the certification required by this section on a form provided by SBC MISSOURI on a circuit-by-circuit basis.  MCIm will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, local telephone number assignment documentation, and switch assignment documentation.  If the information previously provided in a certification is inaccurate (or ceases to be accurate) MCIm shall update such certification promptly with SBC MISSOURI
	MCIm is correct that the parties have agreed to some language incorporating the FCC’s mandatory eligibility criteria (set forth in 47 CFR 51.318 and paras.  575 ff of the TRO), but they are also still in significant disagreement about how the criteria should be incorporated into their contract in Section 22.3.1 (including subsections).  At a minimum, MCIm’s language should at least acknowledge that 47 CFR 51.318 codifies the mandatory eligibility criteria.  SBC’s clause  provides the most guidance for the parties as they conduct business together.  SBC spells out the criteria set forth in the TRO and in 47 CFR 51.318, and “fleshes” out the barebones of the rule with interpretative statements so that the parties’ intent will be clear and disputes can be avoided.  In balance, SBC’s contract language does a better job of tracking with the FCC’s rule than does MCIm’s language.   



	UNE 45
	Which Party’s language better implements the EELs certification requirements set forth in the Triennial Review order?
	22.3.1.2.12
	22.3.1.2.12  MCIm Certification.  MCIm’s order for new or converted High-Capacity EELs constitutes self certification.   MCIm shall self-certify to SBC MISSOURI (via email or letter) the criteria of this section with respect to such EEL circuits are satisfied.  Provided that SBC MISSOURI has received such self certification from MCIm, SBC MISSOURI shall not deny MCIm access to High-Capacity EELs.   Anything to the contrary in this Section notwithstanding, MCIm shall not be required to provide certification to obtain access to lower capacity EELs, other Combinations or individual unbundled Network Elements.  If the information previously provided in a certification is inaccurate (or ceases to be accurate) MCIm shall update such certification promptly with SBC MISSOURI
	MCIm’s language better implements the EELs certification requirements set forth in the TRO.  By contrast, SBC’s proposal places unduly burdensome requirements on the certification process.  For instance, SBC would require MCIm to use a form of SBC’s choosing.
	22.3.1.2.12 MCIm must provide the certification required by this section on a form provided by SBC MISSOURI on a circuit-by-circuit basis.  MCIm will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, local telephone number assignment documentation, and switch assignment documentation.  If the information previously provided in a certification is inaccurate (or ceases to be accurate) MCIm shall update such certification promptly with SBC MISSOURI
	If MCIm has an issue with the form SBC MISSOURI has proposed (which is quite similar in form/function to that used previously for similar conversions under the FCC’s Supplement Order Clarification), MCIm should be seeking changes there.  To ensure provisioning and record keeping simplicity and maintenance (and to be able to administer all of that), SBC MISSOURI needs to use a uniform process for certifications, including both the form and method of transmittal.  This is fundamentally no different than needing CLECs to submit orders using the same forms.  SBC MISSOURI should not be required to try to administer a system that permits MCIm with ultimate flexibility and alternatives, when there is an already existing process that can easily be adopted without any legitimate inconvenience – much less any “undue burden” – to a CLEC. 



	UNE 46
	Which Party’s language better implements the EELs auditing requirements set forth in the Triennial Review order?
	22.5 et. seq.
	22.5 Audits 

22.5.1 In addition to any other audit rights provided for hereunder and those allowed by law, SBC MISSOURI  may obtain and pay for an independent auditor to audit MCIm, on an annual basis, applied on a State-by-State basis, for compliance with this Section.  For purposes of calculating and applying an “annual basis,” it means for a State a consecutive 12-month period, beginning upon SBC MISSOURI's written notice that an audit will be performed for that State, subject to Section 22.5.5. 

22.5.2 Intentionally Omitted.
22.5.3 Intentionally Omitted.
22.5.4 Intentionally Omitted.

22.5.5 MCIm must convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services, (and SBC MISSOURI may initiate and affect such a conversion on its own without any further consent by MCIm) and MCIm shall timely make the correct payments on a going-forward basis, 

22.5.5.1  Intentionally Omitted.
22.5.5.2 Intentionally Omitted.

	MCIm’s proposal tracks the FCC’s requirements precisely and should be included in the agreement.
	22.5 Audits 

22.5.1 In addition to any other audit rights provided for hereunder and those allowed by law, SBC MISSOURI  may obtain and pay for an independent auditor to audit MCIm, on an annual basis, applied on a State-by-State basis, for compliance with this Section.  For purposes of calculating and applying an “annual basis,” it means for a State a consecutive 12-month period, beginning upon SBC MISSOURI's written notice that an audit will be performed for that State, subject to Section 22.5.5. 

22.5.2 Unless otherwise agreed by the Parties (including at the time of the audit), the independent auditor shall perform its evaluation in accordance with the standards established by the American Institute for Certified Public Accountants (AICPA), which will require the auditor to perform an “examination engagement” and issue an opinion regarding MCIm’s compliance with the qualifying services and the mandatory service eligibility criteria.  

22.5.3 The independent auditor’s report will conclude whether MCIm complied in all material respects with this Section 2.15.  

22.5.4 Consistent with standard auditing practices, such audits require compliance testing designed by the independent auditor, which typically include an examination of a sample selected in accordance with the independent auditor’s judgment.  I

22.5.5 To the extent the independent auditor’s report concludes that MCIm failed to comply with this Section 22, MCIm must true-up any difference in payments beginning from the date that the non-compliant circuit was established as a Lawful UNE/Lawful UNE combination, in whole or in part (notwithstanding any other provision hereof), MCIm must convert the Lawful UNE or Lawful UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services, (and SBC MISSOURI may initiate and affect such a conversion on its own without any further consent by MCIm) and MCIm shall timely make the correct payments on a going-forward basis, and all applicable remedies for failure to make such payments shall be available to SBC MISSOURI  In no event shall rates set under Section 252(d)(1) apply for the use of any Lawful UNE for any period in which MCIm does not meet the conditions set forth in this Section 2.15 for that Lawful UNE, arrangement, or circuit, as the case may be. Also, the “annual basis” calculation and application shall be immediately reset, e.g., SBC MISSOURI shall not have to wait the remaining part of the consecutive 12-month period before it is permitted to audit again in that State. 

22.5.5.1 To the extent that the independent auditor’s report concludes that MCIm failed to comply in all material respects with this Section 2.15, MCIm must reimburse SBC MISSOURI for the cost of the independent auditor and for SBC MISSOURI’s costs in the same manner and using the same methodology and rates that SBC MISSOURI is required to pay MCIm’s costs under Section 2.15.7.4.2.  
22.5.5.2 To the extent the independent auditor’s report concludes that the MCIm complied in all material respects with this Section 2.15, SBC MISSOURI must reimburse MCIm for its reasonable staff time and other reasonable costs associated in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc).  


	SBC's proposal for carrying out audits of EELs provides needed contractual detail and clarity, and should be adopted in the UNE Appendix.  The parties cannot rely upon the Audit provisions in the General Terms, where the subject of the audit is limited to billing and payment disputes.  Here the subject is more specifically tailored to the propriety of a Loop Transport combination, and the need for audit rights is specific to the use of the circuit, not the payment of its recurring and non-recurring rates.  For example, the EEL circuit could improperly terminate to an IXC or Wireless Carrier in circumvention of FCC Rule 309 (b), or it could exceed the geographic limitation on the ILEC's incumbent territory.   

 

	UNE 47
	Should the contract contain a non waiver clause with respect to provisioning EELs?
	22.6
	22.6 Intentionally Omitted.

	SBC’s proposal is unnecessary given that the parties have agreed to a nonwaiver provision of general application in GT&C Section 36.
	22.6 Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, MCIm shall fully comply with this Section 2.15 in all cases and, further, the failure of SBC MISSOURI to require such compliance, including if SBC MISSOURI provides an EEL(s) or a Commingled EEL(s) that does not meet any  eligibility criteria including those in this Section 22, shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  

	SBC MISSOURI’ proposed language is simply intended to make it easier on MCIm when it orders EELS.  SBC MISSOURI wants to be able to provision EELs in the least intrusive manner, but certainly the parties agree that certain eligibility criteria apply.  It is reasonable for MCIm to pledge to comply with the eligibility requirements in the FCC rules and contract and to not assert “waiver” or similar concepts if MCIm ducks the rules and SBC MISSOURI does not catch them.  Otherwise, SBC MISSOURI would be incented to impose rigorous procedures to assure compliance because the alternative would be that CLEC could claim waiver.



	
	
	
	
	
	
	


Key:
Bold & Underline represents language proposed by SBC Missouri and opposed by MCIm.
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Underscore  represents language proposed by MCIm and opposed by SBC MIssouri. 


