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ORDER DIRECTING FILING

On May 13, 2003, the Office of the Public Counsel filed its Motions To Reject Tariff, Or In The Alternative, To Suspend, directed at certain proposed sheets filed by Southwestern Bell Telephone, L.P., doing business as SBC Missouri.  The sheets in question, which will raise certain rates in SBC’s tariffs P.S.C. Mo. No. 24, Local Exchange Service, and P.S.C. Mo. No. 26, Long Distance Message Local Telecommunications Service, will become effective on May 21, 2003.  It appears that all of the sheets in question were issued on May 9, 2003.  Public Counsel complains that SBC has not complied with Commission Rule 4 CSR 240-3.545(25) because SBC has not provided a summary of the effect of the proposed sheets on its customers.  Public Counsel also complains that SBC has not shown compliance with Section 392.500(2), RSMo 2000, which requires ten days’ notice to subscribers of any rate increase for a competitive telecommunications service.

On May 14, in view of the short interval before the tariff effective date, the Commission directed that responses to Public Counsel’s motion be filed by Friday, May 16.  The Commission further directed that the parties advise it as to whether or not the proposed sheets should be rejected because they were not issued on 30 days’ notice to the Commission.  Bell and the Commission’s Staff both filed responses on May 16.

In its response, Bell states first that the services in question are competitive services pursuant to the decision of this Commission
 and that rate increases, consequently, may be made on only ten days’ notice to the Commission.
  Second, Bell states that it did indeed provide a summary of the effect of the tariff change upon its customers in its cover letter and that it served a copy of the cover letter and of the proposed sheets upon the Public Counsel.  Third, Bell states that it did indeed provide the required notice to its customers.  Bell further asserts that the Commission approved a similar summary and customer notice in another case, involving another carrier.

Staff responds, like Bell, that the services in question have been found to be competitive by this Commission; thus, only ten days’ notice is required of rate increases.  Second, Staff affirms that Bell provided the required summary in its cover letter states its “opinion” that Bell served the letter and proposed sheets upon Public Counsel.  Staff states that the summaries, while terse, were adequate.  Staff further states that it has examined the notices provided by Bell to its customers.  According to Staff, the notices state that the rate has changed and direct interested customers to contact Bell at a specified telephone number for additional information.  Staff states that it has not had the opportunity to try the specified telephone number and that it cannot, consequently, confirm that the notice provided by Bell to its customers was effective.  For this reason, Staff advises the Commis​sion to suspend the proposed sheets and convene an evidentiary hearing.

On May 19, Public Counsel replied to Bell and Staff, reasserting its position that the summaries provided by Bell were too vague to meet the requirements of the rule.  Also on May 19, Bell extended the effective date of the tariffs to May 30 in order to permit an opportunity to provide additional information to the Commission’s Staff.

The extension of the tariff effective date will also permit the parties a further opportunity to file suggestions advising the Commission as to the interval of prior notice to the Commission required when a carrier seeks to increase rates for a competitive telecom​munications service.  In order to assist the parties, the Commission will explain why this issue is of concern.

Section 392.500(2) provides:


Any proposed increase in rates or charges, or proposed change in any classification or tariff resulting in an increase in rates or charges, for any competitive telecommunications service shall be permitted only upon the filing of the proposed rate, charge, classification or tariff and upon notice to all potentially affected customers through a notice in each such customer's bill at least ten days prior to the date for implementation of such increase or change, or, where such customers are not billed, by an equivalent means of prior notice.

This provision requires that the carrier accomplish two steps in order for its rate increase to become effective.  First, “[a]ny proposed increase in rates . . . for any competitive telecom​munications service shall be permitted only upon the filing of the proposed rate” with the Commission.  Second, the carrier must provide “notice to all potentially affected customers through a notice in each such customer's bill at least ten days prior to the date for implementation of such increase or change . . . .”  With respect to the first step, that of filing with the Commission, the statute does not seem to specify how long before the tariff’s effective date such filing must be accomplished.  This statutory language is in contrast to that of Section 392.500(1), pertaining to decreases in rates for competitive services.  That provision specifically requires seven days’ notice to the Commission:


Any proposed decrease in rates or charges, or proposed change in any classification or tariff resulting in a decrease in rates or charges, for any competitive telecommunications service shall be permitted only upon the filing of the proposed rate, charge, classification or tariff after seven days' notice to the commission[.]

Because Section 392.500(2) apparently does not specify how much prior notice must be given to the Commission, that interval must be sought elsewhere.  Section 392.220.2 provides, in pertinent part:


Unless the commission otherwise orders . . . no change shall be made in any rate, charge or rental, or joint rate, charge or rental which shall have been filed by a telecommunications company in compliance with the requirements of sections 392.190 to 392.530, except after thirty days' notice to the commission, which notice shall plainly state the changes proposed to be made in the schedule then in force and the time when the changed rate, charge or rental shall go into effect; and all proposed changes shall be shown by filing new schedules or shall be plainly indicated upon the schedules filed and in force at the time and kept open to public inspection.  

By its express terms, this clause of Section 392.220.2 applies to rate increases under “sections 392.190 to 392.530,” a range that includes Section 392.500(2).  Likewise, as already discussed, nothing in Section 392.500(2) expressly abrogates the requirement that rate increases be filed with the Commission on 30 days’ notice.

The requirement in Section 392.220.2 is reflected in the Commission’s rules, including the current successor to that cited by Public Counsel.
  Like the statute, the rules permit filing on less notice where authorized by an affirmative action of the Commission.
  However, in the present case, there is no Commission regulation or Commission order authorizing the filing of the proposed tariff sheets on less than 30 days’ notice.

In their responses, the parties shall explain whether the language cited above from Section 392.220.2 applies to these tariffs, including appropriate citations to authority.  The parties shall also address the interpretation and construction of Section 392.500, again with appropriate citations to authority.  

IT IS THEREFORE ORDERED:
1. That the parties herein shall file suggestions or memoranda of law as discussed above, not later than 4:00 p.m. on Tuesday, May 27, 2003.

2. That this order shall become effective on May 27, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Kevin A. Thompson, Deputy Chief 

Regulatory Law Judge, by delegation 

of authority pursuant to 

Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri, 

on this 20th day of May, 2003.

� In the Matter of the Investigation of the State of Competition in the Exchanges of Southwestern Bell Telephone Company, Case No. TO�2001�467 (Report & Order, issued December 27, 2001).


� Section 392.500(2), RSMo 2000.


� In the Matter of VarTec Telecom, Inc., doing business as Clear Choice Communications, Case No. XT�2003�0267 (Order Suspending Tariff, issued February 13, 2003).


� Rule 4 CSR 240-2.545(25);  and see 4 CSR 240-3.545(27).  


� Section 392.220.2:  “The commission for good cause shown may allow changes in rates, charges or rentals without requiring the thirty days' notice, under such conditions as it may prescribe.”  





PAGE  
5

