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SUGGESTIONS OF THE OFFICE OF THE PUBLIC COUNSEL 

        IN RESPONSE TO THE ORDER OF MAY 20, 2003


The Office of the Public Counsel files this response to the Commission's Order of May 20, 2003 that requested the parties to provide suggestions advising the Commission as to the interval of prior notice to the Commission requires when a carrier seeks to increase rates for a competitive telecommunications service.  In particular, the PSC asks the parties to provide the interpretation and construction of Section 392.500 and Section 392.230.2 relating to the required time interval between the filing of a tariff and the effective date. 


Public Counsel suggests that the preliminary observations made in the Commission's May 20th order are correct.  Section 392.500 (2) provides that a tariff increasing a rate for a competitive service (1) must be filed with the PSC and (2) notice of the increase must be given "to all potentially affected customers through a notice in each such customer's bill at least ten days prior to the date for implementation of such increase or change," typically the effective date.  Section 392.500, RSMo does not prescribe an interval prior to the effective date for the filing of the tariff increasing a rate similar to the seven days notice to the PSC found in Section 392.500 (1) for decreasing a rate. Public Counsel asks the Commission to note that the statutes differs in that in Subsection (1) it is the notice to the PSC and in Subsection (2) it refers to the notice to the customer.  In absence of a time interval, the Commission should look to other statutory sections and regulations of the Commission dealing with the required time interval for general telecommunication service tariff filings.


Filing Requirements for Telecommunications Company Rate Schedules, Rule 4 CSR 240-3.545 (25) by its own terms applies to all telecommunications service filings.  This rule requires that the tariff be filed with the PSC 30 days prior to the effective date. ("(25) All changes in rates, charges or rentals or in rules that affect rates, charges or rentals, shall be filed with the commission at least thirty (30) days before the date upon which they are to become effective.. . . “) That provision applies unless a statutory provision shortens the time interval to less than 30 days.  An example of this is Section 392.500 (1) for decreases or reductions in rates.  

Another Commission rule indicates that there is a standard 30-day effective date for tariffs unless expedited treatment is requested.  In 4 CSR 240-2.065 (Tariff Filings Which Create Cases), subsection (2) provides:

(2) Except when the Commission orders the filing of a tariff, when a public utility submits a tariff for commission approval but requests the tariff become effective in fewer than thirty (30) days, the commission shall establish a case file for the tariff. In addition, the public utility shall file a Motion for Expedited Treatment and comply with the expedited treatment portion of these rules. The tariff and all pleadings, orders, briefs, and correspondence shall be filed in the case file established for the tariff. (emphasis added)

The Commission is also authorized to shorten the time period with a waiver upon good cause shown. Section 392.220.2: “The commission for good cause shown may allow changes in rates, charges or rentals without requiring the thirty days' notice, under such conditions as it may prescribe.”  The Commission has adopted a rule to implement its authority under this subsection.  

 4 CSR 240-2.065(2) states, in part: 


"When a public utility regulated by the Public Service Commission submits a tariff for commission approval but requests the tariff [to] become effective in less than thirty (30) days . . . [such] request for less than thirty (30)-day approval must state good cause for such treatment."

This waiver provision was applied in In the matter of AT&T Communications of the Southwest, Inc., for authority to file tariffs designed to effect an eight percent (8%) reduction from present rates for Long Distance, REACH OUT * Missouri, WATS and 800 services. Case No. TR-86-43 (September 11, 1985); In the Matter of the Application of Choctaw Communications, Inc. d/b/a Smoke Signal Communications(R) for Expedited Approval of Revisions to its Tariff Case No. TT-2000-734 (May 5, 2000); In the Matter of RDE Water Company's, Tariff Designed to Increase Rates for Water Service Pursuant to the Commission's Informal Rate Procedure, Case No. WR-2000-416, (April 11, 2000) 


These waiver of the thirty-day required interval from filing to the effective date has also been applied in name change cases and the related tariff revisions resulting form the name change. In the Matter of the Name Change of KMC Telecom III, Inc. to KMC Telecom III LLC Case No. TO-2002-386 (February 20, 2002) and In the Matter of the Request for a Name Change from Advanced Telecom Group, Inc. to Advanced Telecom, Inc.Case No. TO-2001-132 (September 20, 2000) 


Clearly, the Commission rules apply here to requires SBC to file the tariffs with the PSC at least 30 days prior to their effective dates.


The statutes also support applying the 30 days to the filing here.  The Commission should look to the various statutes which contain the 30-day filing requirement for guidance in determining the General Assembly's intent to make 30 days the minimum time interval. "Statutes relating to the same subject matter are considered in pari materia."  State ex. Rel Director of Revenue v. Gaertner, 32 SW 3d 564, 566 (Mo banc 2000).  This doctrine requires that statutes relating to the same subject matter must be construed together even though they are found in different chapters or were enacted at different times. The provisions of the entire legislative act must be considered together and all provisions must be harmonized if possible. Hagan v. Director of Revenue, 968 SW2d 704, 706 (Mo banc 1998).  The legislation must be read consistently and in harmony with all statutes of a related subject matter. Baldwin v. Director of Revenue, 38 SW 3d 401, 405 (Mo banc 2001).

The Commission looked to other statutes to interpret and apply Section 392.500 in In the Matter of Sprint Communications Company, L.P.'s Proposed Tariff to Introduce an In-state Access Recovery Charge and Make Miscellaneous Text Changes., Case No. TT-2002-1136 (June 27, 2002):  "392.500 sets out the procedure where proposed tariffs complying with the law go into effect unless the Commission acts to suspend the rates prior to their effective date. Section 392.500 is qualified, however, by referring back to Section 392.200. Section 392.200, in turn, requires that charges be "just and reasonable" n9 and nondiscriminatory"


See also, the provision providing for informational tariff filings for cooperative telephone companies: 

Section 392.220.5. Unless the commission otherwise orders, any change in rates or charges, or change in any classification or tariff resulting in a change in rates or charges, for any telephone cooperative shall be filed, on an informational basis, with the commission at least thirty days prior to the date for implementation of such change. Nothing contained in this section shall be construed as conferring jurisdiction upon the commission over the rates charged by a telephone cooperative for providing telecommunications service within an exchange or within a local calling scope as determined by the commission, except for exchange access service. (emphasis added)


Sections 392.490 and 392.510, relating to companies regulated under the rate of return regulation and rate band pricing do not apply to SBC since it is a price cap company regulated under Section 392.245.  While Section 392.245 does not specify a particular time interval for filing prior to effective day, the 30 day requirements seems to be reinforced since the Commission is directed to act on changes in rates that comply with the price cap ceiling maximum prices within 30 days.  Section 392.245.11, RSMo 2000.


Therefore, reading the statutes in pari materia the Commission should apply the 30-day filing requirement contained in Section 392.220.2, RSMo to this tariff filing under Section 392.500 (2).


In conclusion, the Commission rules issued under its specific authority contained in Section 392.220.2 and under its general rulemaking authority apply since there is no statutory provision that shortens the 30-day requirement.  Reading the statutes as a whole, Section 392.220.2 can be directly applied to Section 392.500 (2) to complete and round out that statute to supply the time interval prior to the effective date for filing a tariff that increases rates for competitive services.  The ten-day notice is notice to the customer and does not mandate only a 10-day interval from PSC filing to effective date. 
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