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I.
INTRODUCTION AND PURPOSE OF TESTIMONY
Q.
PLEASE STATE YOUR NAME.

A.
My name is Rose Mulvany Henry.  My business address is 2300 Main Street, Suite 600, Kansas City, Missouri 64108. 

Q.
ARE YOU THE SAME MS. HENRY THAT FILED DIRECT TESTIMONY IN THIS PROCEEDING?

A.
Yes I am.

Q.
ON WHOSE BEHALF IS YOUR REBUTTAL TESTIMONY BEING FILED IN THIS PROCEEDING?
A.
As with my direct testimony, I am filing rebuttal testimony on behalf of the CLEC Coalition, which is comprised of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”) (collectively, the “CLEC Coalition”).

II.    EXECUTIVE SUMMARY

Q.
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?

A.
The purpose of my rebuttal testimony is to respond to SBC Missouri’s (“SBC”) testimony trivializing its obligations under § 271 of the Telecommunications Act to the point where they would be irrelevant.  Particularly in an environment where SBC intends to acquire AT&T and recreate, within its region, the pre-divestiture Bell System, the principal competitive protection adopted by Congress – i.e., the competitive checklist of § 271 – must be meaningfully enforced and appropriately reflected in the parties’ interconnection agreements going forward.  As discussed in my direct testimony, these issues arise in several contexts throughout the UNE provisions in the M2A successor contract being arbitrated in this proceeding.

Generally, SBC’s effort to render the competitive checklist an economic nullity permeates its testimony.  The specific contract language disputes that I intend to address here concern:

*
SBC’s claim that it is not required to offer competitive checklist items in interconnection agreements (ICA) approved by this Commission;

*
SBC’s claim that the FCC exempted the wholesale services listed in the competitive checklist from SBC’s general “commingling obligations;”

*
SBC’s desire to impose unnecessary operational impediments to the most common commingled arrangements; and 

*
SBC’s apparent belief that being excused from charging TELRIC-based rates for § 271 elements means that SBC can charge whatever rate it desires.

Section 271 of the Telecommunications Act  (“Act”) provided SBC an opportunity to fulfill an ambition that it had held for more than 10 years – i.e., to once again provide long distance services to its local customers.  Congress was quite specific, however, that this opportunity would be granted only if SBC agreed to a stringent set of safeguards – the competitive checklist – that assured others would be able to compete.  Although SBC has achieved its objective, it is the responsibility of the Commission in this proceeding to give practical effect to the competitive checklist by fully defining the terms, conditions and prices of those items required by it.
  As I explain below, this means incorporating checklist offerings into interconnection agreements arbitrated pursuant to § 252 of the Act, requiring SBC to commingle checklist offerings with its other wholesale services, including those offered pursuant to § 251, and establishing prices that are “just and reasonable.”

Q.
DO YOU ADDRESS ANY OTHER TOPICS IN YOUR TESTIMONY?

A..
Yes.  Related to SBC’s refusal to recognize that this agreement must include terms and conditions for network elements unbundled under § 271, is SBC’s proposed insertion of the term “lawful” throughout the UNE 6 Attachments as a modifier and delimiter for the term UNE.  The Coalition had hoped that SBC would no longer advocate this proposed language once the TRRO was issued and the parties’ exchanged language implementing its rulings, but that did not occur.  My testimony responds to Mr. Silver and explains why the Coalition strenuously opposes SBC’s insertion of this term.  



Additionally, I address Ms. Chapman’s discussion of the wire center designation issues, specifically responding to her testimony regarding SBC’s fiber-based collocator determinations and the self-certification process.

III.  
The Competitive Checklist Must Be Included in 

INTERCONNECTION AGREEMENTS

UNE 6:  Sections throughout attachment

Q.
WHAT IS THE COMPETITIVE CHECKLIST?

A.
As I explained in my direct testimony, the competitive checklist is a pre-established list of wholesale arrangements that SBC must offer in order to be permitted to offer long distance services.  Although the general unbundling obligations of § 251 that apply to all ILECs must satisfy an “impairment analysis,” Congress placed no such condition on the unbundling required by § 271’s competitive checklist – each checklist item must be offered in exchange for the opportunity to offer long distance service. 

Q.
DOES SBC AGREE THAT IT IS SUBJECT TO THE SPECIFIC UNBUNDLING OBLIGATIONS LISTED IN THE COMPETITIVE CHECKLIST OF § 271?

A.
Yes, SBC acknowledges that it must offer each of the elements listed in the competitive checklist, but claims that it not do so through interconnection agreements (ICAs) where disputes are arbitrated by state commissions:

While SBC Missouri recognizes that it has an obligation to provide certain Section 271 checklist items, it is not appropriate or lawful  in the context of a Section 251/252 negotiation and arbitration and ICA to address the provisioning of Section 271 offerings.

Q.
DO YOU AGREE THAT IT IS NOT “APPROPRIATE OR LAWFUL” TO INCLUDE § 271 OFFERINGS
 IN AN INTERCONNECTION AGREEMENT (ICA)?

A.
No.  To the contrary, § 271 of the Telecommunications Act specifically requires that the competitive checklist be offered through interconnection agreements.
  This is not a policy debate or an issue of opinion – the clear terms of § 271 specify how items in the competitive checklist must be offered.  SBC witnesses reference various inapposite court cases and FCC decisions in their direct testimony, but SBC’s testimony notably ignores the actual language of the statute, which should be the basis of the Commission’s examination on this issue.


As I explained more fully in my direct testimony,
 § 271(c)(2) addresses the “Specific Interconnection Requirements” that comprise the competitive checklist (which are listed in subparagraph B of that section).  Subparagraph A of that section clearly states that SBC must provide the competitive checklist in one or more agreements “as described in paragraph (1)(A),”
 which is reproduced below:
(1)(A) 
PRESENCE OF A FACILITIES-BASED COMPETITOR- A Bell operating company meets the requirements of this subparagraph if it has entered into one or more binding agreements that have been approved under section 252 specifying the terms and conditions under which the Bell operating company is providing access and interconnection to its network facilities for the network facilities of one or more unaffiliated competing providers of telephone exchange service (as defined in section 3(47)(A), but excluding exchange access) to residential and business subscribers.
 

Although SBC claims that it is not “appropriate or lawful” to address § 271 offerings in interconnection agreements, the Act makes clear that it would be unlawful to do so any other way.

Q.
DO YOU AGREE WITH MR. SILVER’S ASSERTION THAT “SBC MISSOURI DID NOT NEGOTIATE REGARDING SECTION 271 CHECKLIST NETWORK ELEMENTS IN ITS NEGOTIATIONS WITH CLECS UNDER SECTION 251 AND 252 LEADING UP TO THIS ARBITRATION . . . .”?

A.
No, I do not.  If Mr. Silver is stating that this issue was not raised in the actual negotiations, he is wrong.  In fact, I have personally been involved in the negotiation of the vast majority of issues in Birch’s successor interconnection agreements in Texas, Kansas, Oklahoma and Missouri, and I strongly disagree with Mr. Silver’s assertion that SBC did not negotiate § 271 obligations in the current interconnection negotiations.  In fact, I recall negotiating access to § 271 elements in successor interconnection agreements during multiple negotiation sessions with SBC’s negotiators.  If Mr. Silver is referring to SBC’s position that it would not include terms, conditions, and rates for § 271 elements, then I agree that SBC consistently maintained that the checklist items should not be included in the successor interconnection agreements.  I still disagree with his assertion since SBC and Birch actually discussed and negotiated the dispute as to whether or not the checklist items should be included.    Although the § 271 positions of Birch and SBC differed significantly, SBC cannot deny that these issues were in fact the subject of negotiations for the success interconnection agreement in Missouri.  And, SBC has not argued that the issues on inclusion of the checklist items cannot be arbitrated by the Commission.  As a result, SBC’s testimony to the contrary should be voluntarily withdrawn or corrected. 

Q.
HAVE THE COURTS RULED ON WHETHER § 271 ELEMENTS MUST BE OFFERED IN INTERCONNECTION AGREEMENTS?

A.
Yes.  A federal District Court addressed this very issue in discussing why Qwest should have known that it was obligated to file all of its interconnection agreements with the Minnesota Commission:

For example, § 271 includes a comprehensive checklist of items that must be included in ICAs before an ILEC may receive authority to provide regional long distance service.  This list reveals that any agreement containing a checklist term must be filed as an ICA under the Act.

Q.
WHOLLY ASIDE FROM THE EXPRESS TERMS OF THE ACT, WOULD IT HAVE MADE SENSE FOR CONGRESS TO DEMAND THAT SBC OFFER EACH ITEM OF THE COMPETITIVE CHECKLIST, BUT THEN BE UNCONCERNED WITH HOW?

A.
No.  When Congress adopted § 271 of the Act, it provided SBC (and the other Bell monopolies) an opportunity to be freed from the terms of their antitrust settlement with the Department of Justice.  This agreement (the MFJ)
 prohibited SBC from offering long distance services because of the fear that SBC’s exchange monopoly would enable it to eliminate long distance competition.  


Congress adopted the competitive checklist so that the structural safeguard in the MFJ (i.e., the prohibition on SBC from offering long distance services) could be eliminated without risk that the market structure that the MFJ was adopted to correct (i.e., AT&T’s long distance dominance because of its local monopolies) would not resurface.
  In a sense, the competitive checklist was adopted as insurance, removing any doubt as to which elements of the local network SBC must offer at wholesale to competitors if it wanted to provide long distance services.  It would have made no sense for Congress to establish these very specific safeguards, and then leave it to SBC’s discretion as to how the safeguard should be implemented.

Q.
DOES SBC’S TESTIMONY RECOGNIZE THE IMPORTANCE OF THE COMPETITIVE CHECKLIST?

A.
No.  Fundamentally, SBC’s testimony trivializes the competitive checklist, recasting its elements as a collection of inferior wholesale offerings that lack even the most basic protections adopted by the FCC.  This view is most apparent where SBC discusses (or, more correctly, disputes) contract language related to its “commingling obligations.”  As I explain below, although SBC recognizes its general obligation to connect § 251 network elements to other wholesale services, SBC claims that the wholesale services comprising the competitive checklist are exempt from this requirement.

IV.  Section 271 and Commingling

UNE 6: Sections 2.19.1, 2.19.1.2, 2.19.1.3, 2.19.2, 2.19.3.1, 2.19.4, 2.19.5, 2.19.6, 2.19.8, and other related provisions

Q.
BEFORE ADDRESSING YOUR DISAGREEMENT WITH SBC’S POSITION, ARE THERE AREAS WHERE SBC AND THE CLECS ARE IN AGREEMENT?

A.
Yes.  Importantly, there is agreement as to exactly what commingling is:

Commingling, in short, is connecting a [§ 251] UNE with a telecommunications service or facility obtained at wholesale from SBC Missouri.

Further, SBC agrees that its “commingling” and “combining” obligations are essentially identical:

The FCC used the same essential language in imposing the “commingling” obligation on ILECs as it used in imposing the UNE combining obligation – to “perform the functions necessary to.” This clearly indicates that and ILEC’s commingling obligations are of similar scope as its UNE combining obligation.

The primary issue concerns not what is commingling, or even what are SBC’s general commingling obligations.  SBC agrees that its “commingling” obligations are identical to its “combining” obligations, with the difference hinging on whether each of the elements being connected are required by § 251.  The central issue is that SBC claims that the wholesale offerings required by Congress in § 271 (i.e., the competitive checklist) are exempt from its commingling obligation.

Q.
WHY DOES SBC CLAIM THAT THIS SINGLE CATEGORY OF WHOLESALE SERVICES – THE ITEMS THAT CONGRESS DEEMED WERE SO IMPORTANT THAT THEY FORMED THE COMPETITIVE CHECKLIST – ARE EXEMPT FROM ITS GENERAL COMMINGLING OBLIGATIONS?

A.
SBC bases this claim on three arguments:  (a) a footnote in the TRO, (b) a phrase eliminated from the TRO by an Errata, and (c) the claim that the USTA II Court upheld the FCC’s decision (which SBC characterizes as excluding § 271 wholesale offerings from its commingling obligations).
 



To begin, the following TRO footnote forms the “foundation” of SBC’s case:

We decline to require BOCs, pursuant to section 271, to combine network elements that no longer are required to be unbundled under section 251.  Unlike section 251(c)(3), items 4-6 and 10 of section 271’s competitive checklist contain no mention of “combining” and, as noted above, do not refer back to the combination requirement set forth in section 251(c)(3).

This footnote, however, does not provide the exception that SBC claims.
  The footnote merely concludes that SBC’s obligations under § 271 are not necessarily the same as its obligations under § 251.  This conclusion, however, is not in dispute – I agree that the FCC has concluded that the combination requirement of § 251(c)(3) applies only where all elements are required by § 251.  The issue has never been whether the combination obligation contained in § 251(c)(3) applies to the wholesale offerings of § 271.  The issue concerns whether the commingling obligations that otherwise apply to wholesale offerings apply to § 271 checklist items as well. 


As explained in the direct testimony of Ed Cadieux, the FCC’s commingling rules are not grounded in § 251 (other than, of course, the extent to which they apply to the § 251 elements); these commingling rules are based on the general nondiscrimination standards of 201/202.

Thus, we find that a restriction on commingling would constitute an “unjust and unreasonable practice” under 201 of the Act, as well as an “undue and unreasonable prejudice or advantage” under section 202 of the Act. Furthermore, we agree that restricting commingling would be inconsistent with the nondiscrimination requirement in Section 251(c)(3).

The footnote that SBC cites is simply not relevant to its commingling obligations because it focuses solely on its “combining” obligations under § 251.   The issue is not whether the particular requirements of § 251 apply to § 271, the sole question is whether the FCC exempted § 271 from the general obligations of sections 201 and 202.   It did not.

Q.
DO YOU AGREE THAT THE ERRATA CITED BY SBC OFFER THE PROOF THAT § 271 WHOLESALE SERVICES ARE EXEMPT FROM ITS COMMINGLING OBLIGATIONS?

A.
No.  To the contrary, a complete review of the changes adopted by the Errata indicates the opposite.  The Errata shows that the FCC considered excluding § 271 wholesale offerings from its commingling rules and decided against it.


The portion of the Errata to the initial draft of the TRO that SBC discusses in its testimony effected the following deletion [in brackets]:

As a final matter, we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services, including [any network elements unbundled pursuant to section 271 and] any services offered for resale pursuant to section 251(c)(4) of the Act.

Importantly, the editorial deletion cited by SBC does not result in a sentence that limits SBC’s commingling obligations.  The cited passage (post-Errata) still reads “…we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services,” which would include by definition, wholesale facilities and services required by the § 271 competitive checklist.  One would expect that if the FCC had decided to eliminate an entire category of wholesale offerings specifically adopted by Congress, they would have done so expressly and not through the (absurdly) subtle method of issuing text in error and correcting it.


Even more significantly, however, is a companion deletion in the same Errata that SBC fails to mention.  Although SBC places great emphasis on footnote 1989
 as providing the basis to its claim that § 271 wholesale offerings are exempt from the FCC’s commingling rules (as discussed above), it never mentions a sentence in this footnote that the FCC’s Errata deleted from the initial TRO draft [in brackets below].

We decline to require BOCs, pursuant to section 271, to combine network elements that no longer are required to be unbundled under section 251.  Unlike section 251(c)(3), items 4-6 and 10 of section 271’s competitive checklist contain no mention of “combining” and, as noted above, do not refer back to the combination requirement set forth in section 251(c)(3).  [We also decline to apply our commingling rule, set forth in Part VII.A. above, to services that must be offered pursuant to these checklist items.]

Obviously, had the FCC intended to exempt the § 271 competitive checklist from its commingling rules, it would not have eliminated this express finding.  Viewed in their entirety, the Errata changes support the view that the FCC’s commingling rules apply to § 271 checklist items.  The plain language of the TRO applies the commingling rules to wholesale services obtained “pursuant to any method other than unbundling under section 251,”
 and the language that would have exempted § 271 offerings from commingling obligations was removed from the TRO by the Errata.

Q.
IS SBC CORRECT IN ITS CLAIM THAT THE USTA II COURT UPHELD THE FCC’S “DECISION” TO EXCLUDE § 271 CHECKLIST ITEMS FROM THE COMMINGLING OBLIGATIONS?

A.
No, not at all.  To begin, as I have explained above, the FCC reached no such decision.  What the FCC decided – and what the Court upheld -- was that the combining obligation of § 251 did not apply to § 271 checklist items, not that commingling obligations, grounded in 201/202 did not apply.  In fact, the USTA II Court itself recognized that 201/202 presumably did apply to § 271 (but reached no further finding):  

We agree with the Commission that none of the requirements of § 251(c)(3) applies to items four, five, six and ten on the § 271 competitive checklist.  Of course, the independent unbundling under § 271 is presumably governed by the general nondiscrimination requirement of § 202.
 

In summary, there is nothing in the TRO, the TRRO, or in USTA II that suggests that the wholesale offerings required by the § 271 competitive checklist are inferior offerings, exempt from the FCC’s commingling rules. Obviously, if a general restriction on commingling would constitute an “unjust and unreasonable practice,” as well as an “undue and unreasonable prejudice or advantage,” why would these concerns suddenly disappear under § 271?  If the practice itself is unreasonable, what is it about § 271 that would possibly sanction the behavior?



The competitive checklist represents mandatory wholesale offerings that Congress insisted SBC must offer if it wanted to provide long distance service.  Congress would not have demanded that SBC offer these elements if it intended SBC to make their provisioning commercially useless, imposing operational and provisioning barriers that the FCC had otherwise concluded are unreasonable, and charging rates that are excessive and unreasonable.  Yet, as I explain below, that is precisely the effect of SBC’s position.

V.   Standardizing Commingled §271/§251 Offerings

UNE 6: Sections 2.19.1, 2.19.1.2, 2.19.1.3, 2.19.2, 2.19.3.1, 2.19.4,
2.19.5, 2.19.6, 2.19.8, and other related provisions

Q.
WHAT IS THE PRACTICAL IMPACT OF SBC’S LEGAL POSTURING?

A.
From a contract interpretation perspective, SBC’s posturing severely limits much needed terms and conditions from the interconnection agreement.  The competitive checklist identifies each of the core elements of a local network – loops, switching, transport and signaling.  These elements – sometimes alone, but more importantly when obtained together – provide the very foundation of local competition.
  Because the competitive checklist lists the most critical elements to competition, the effect of SBC’s theory is to exclude from its commingling obligations precisely those elements that CLECs require the most.  In effect, SBC turns § 271 on its head, turning a checklist that Congress concluded was needed to assure that local competition succeeded, into the list of items that SBC claims are exempt from baseline protections against discrimination.

Q.
HOW DOES THIS LEGAL POSITION “FLOW THROUGH” TO THE OTHER COMMINGLING DISPUTES WITH SBC?

A.
As I explained above, SBC agrees, as a legal theory, that its “commingling” parallels SBC’s obligations to offer “combinations,” with the difference being that commingling connects a § 251 element with “something else.”  The practical dispute arises because SBC excludes from its commingling obligation the very wholesale arrangements that CLECs would actually order.  By excluding the arrangements that SBC knows CLECs want, SBC argues commingling involves new and unexpected requests that potentially involve substantial costs, new operating systems, and the like:

It would be impossible for SBC Missouri to anticipate every “flavor” of conversion or commingling arrangement that might be requested, and extremely wasteful for SBC Missouri to try to develop processes for every imaginable conversion, only to find that there is no CLEC demand for it. In the event processes were not already in place, development of these processes should follow the Change Management guidelines , so that uniform processes can be implemented for all CLECs interested in the same types of conversions, including AT&T.

Q.
SHOULD SBC BE PERMITTED TO IMPOSE COSTS OF NEW PROCESSES ON CLECS TO IMPLEMENT COMMINGLING?

A.
No.  This is not a case of a sudden change in obligation.  The commingled arrangements that CLECs will want in the future are the combinations that SBC provides today.  The real issue is one of price.  Mr. Silver argues that commingled arrangements involve more than a changing billing rates,
 but never explains why that must be the case when SBC has been providing precisely the same technical configuration of network elements as “combinations” prior to “commingling” them.  SBC will limit the combinations it will provide without a BFR (and thus on a timely electronic ordering basis) solely based on SBC’s legal theory on what elements it is obligated to provide, and which ones it alone determines are “common” or “uncommon.”  The wholesale arrangements that SBC must mix and match with § 251 elements – and of particular emphasis here, the elements required by § 271 – need not necessarily be priced at TELRIC, but that should not change any other aspect of the arrangement.  SBC cannot identify any technical or operational reason why commingling should be more complicated than combinations. 



The Commission should not permit a pricing dispute to become the excuse for unnecessary – and, as a result, unnecessarily costly – changes in ordering, provisioning, maintenance and billing systems.  SBC’s effort to impose the BFR process on commingled offerings is part and parcel of a strategy to avoid offering commingled arrangements that are commercially viable to CLECs.

Recognizing the uncertainty that exists surrounding commingling, the BFR process is the fair, efficient and appropriate means for addressing the unknown requests that will be, initially, made by CLECs.


SBC’s recommendation is totally disingenuous – there is no uncertainty, nor are the commingling requests of the CLECs unknown.  While the CLECs recognize that SBC may charge a different price for elements required under the competitive checklist than those same elements when offered under § 251, the requested arrangements themselves are not different and the Commission should emphatically reject SBC’s veiled effort at reinventing ordering, provisioning, maintenance and billing systems so as to disrupt CLEC operations.

Q.
REGARDING THE PRICING DISPUTE YOU REFERENCE, SBC CLAIMS THAT THE FCC HAS ASSERTED EXCLUSIVE JURISDICTION OVER § 271 ELEMENTS WITH RESPECT TO TERMS, CONDITIONS (SUCH AS COMMINGLING) AND PRICING.  IS THIS CORRECT? 

A.
No.  In large part, SBC bases this position on a partial citation to the TRO:

If a checklist network element does not satisfy the unbundling standards in section 251(d)(2), the applicable prices, terms and conditions for that element are determined in accordance with sections 201(b) and 202(a).


But the complete discussion in the paragraph cited by SBC goes on to provide important context:

If a checklist network element does not satisfy the unbundling standards in section 251(d)(2), the applicable prices, terms and conditions for that element are determined in accordance with sections 201(b) and 202(a).”  We reach essentially the same result here, but we clarify our reasoning below. 

The Supreme Court has held that the last sentence of section 201(b), which authorizes the Commission “to prescribe such rules and regulations as may be necessary in the public interest to carry out the provisions of this Act,” empowers the Commission to adopt rules that implement the new provisions of the Communications Act that were added by the Telecommunications Act of 1996.  Section 271 is such a provision.  Thus, the pricing of checklist network elements that do not satisfy the unbundling standards in section 251(d)(2) are reviewed utilizing the basic just, reasonable, and nondiscriminatory rate standard of sections 201 and 202 that is fundamental to common carrier regulation that has historically been applied under most federal and state statutes, including (for interstate services) the Communications Act.
  

SBC reads far too much into the FCC’s action, going so far as to claim “[t]he FCC has clearly stated that 271 offerings are interstate offerings, and subject to its jurisdiction.”
  The FCC, however, did no such thing.  The FCC discussion addresses the appropriate pricing standard that should govern elements offered under § 271, concluding that the traditional “just and reasonable” standard that “has historically applied under most federal and state statutes” should apply.  Moreover, the Supreme Court decision cited by the FCC made clear that the 1996 Act includes a role for the states:

... 252(c)(2) entrusts the task of establishing rates to the state commissions ….  The FCC's prescription, through rulemaking, of a requisite pricing methodology no more prevents the States from establishing rates than do the statutory 'Pricing standards' set forth in 252(d).  It is the States that will apply those standards and implement that methodology, determining the concrete result in particular circumstances.


Although the FCC has concluded that the pricing standard of § 252(d) does not apply to § 271 elements (adopting instead, the “just and reasonable standard” discussed above), there is nothing in the TRO to suggest that the general process described by the Act and the Supreme Court (i.e., the states arbitrating disputes under the guidance of federal rules) has been supplanted by some other scheme.

Q.
IS THERE ANY EVIDENCE THAT SBC TAKES ITS OBLIGATIONS UNDER THE COMPETITIVE CHECKLIST SERIOUSLY?

A.
No.  On March 11 2005, SBC “posted” what it claims to be its § 271 local switching offering.
  (It has yet to even post what it claims to be its § 271 offerings for loops and transport arrangements no longer required by § 251).  The terms, conditions and pricing of SBC’s so-called “§ 271 offering” are unambiguously unreasonable and are designed to assure that it has no commercial use.  Among it most obvious failings:  SBC will not commingle § 271 switching with local loops (provided pursuant to § 251); § 271 switching may only be accessed via unnecessary collocation arrangements; § 271 switching will not route intraLATA calls in the same manner that SBC routes such traffic for itself; and, most obviously of all, the prices for § 271 switching are unjust, unreasonable and discriminatory, by any measure imaginable.


The average cost-based rate established by this Commission for switching is $ 6.95 per month.
  This rate is already substantially above the TELRIC-rate adopted by the FCC ($2.83) in the context of the Virginia arbitration.
  The average “§ 271 rate” proposed by SBC, however, would be $44.03 per month – and this cost does not even include the additional costs of the loop and the collocation facilities that SBC would impose on CLECs in order to have a working line.  To further place SBC’s proposed switching charges in perspective, SBC’s actual switching expense for Missouri (2004 ARMIS 43-03) is only $1.81 per line.  Thus, the existing cost-based rate for Missouri of nearly $6.95 per month is already far above SBC’s actual switching expense and provides a contribution to common costs (including switching investment) of more than 283%.  The fact that SBC is not strictly required to charge TELRIC-based rates for switching is not a license to steal – when Congress placed switching (and loops and transport) on the competitive checklist, it did so with the clear expectation that these were meaningful requirements, intended to prevent re-monopolization by assuring competition.  Moreover, SBC has not even announced what pricing it believes is appropriate for loops and transport arrangements no longer required by § 251 (but still required by § 271).  What is clear, however, is that the only way to make sure such new prices are just and reasonable, is for the Commission to oversee their implementation, which is exactly the role envisioned by Congress when it required that § 271 be offered in ICAs approved pursuant to § 252 arbitrations (such as this). 

Q.
WHAT DO YOU RECOMMEND?

A.
As recommended by the CLEC Coalition in my direct testimony, the Commission should include within this ICA the terms, conditions and prices for SBC’s § 271 checklist items, including the terms, conditions and prices of those commingled arrangements that include both § 271 and § 251 elements.  Specifically, we ask the Commission to clearly recognize that the only difference between § 271 and § 251 elements (and commingled/combinations) is the applicable price.  Although SBC is not required to charge TELRIC-based rates, it is also not permitted to rates that exceed just and reasonable levels.  The arbiter of the appropriate price remains the Missouri Public Service Commission.  Because there is no information to establish such rates in this phase of the proceeding, we recommend that the Commission adopt the transitional rates adopted by the FCC as interim § 271 rates until it can arbitrate this issue in the next phase of the proceeding.

VI.   THE “LAWFUL” UNE DISPUTE

UNE 6:   title, footnote 1, Sections 1.0, 1.2, 1.2-1.2.4, 4.2, inter alia

Q.
PLEASE GIVE A BRIEF DESCRIPTION OF THIS DISPUTE.

A.
The Coalition opposes SBC’s insertion and use of the term “Lawful” when describing unbundled network elements (“UNEs”) and court or regulatory decisions throughout provisions in Attachment 6.
  The term adds subjective and unilateral power to SBC to make decisions as to its obligations, notwithstanding the clear terms and conditions of Attachment 6.    

Q.
DID SBC PROVIDE SUPPORT FOR ITS USE OF THE TERM “LAWFUL”?

A.
Yes.  SBC witness Silver briefly explained that use of the term “simply restates what is indisputably true under the law”.
  Mr. Silver suggests that the use of the term “Lawful UNE” is clear and prevents disputes as to SBC’s obligations to provide UNEs.

Q.
DID MR. SILVER ADDRESS OR SUPPORT SBC’S USE OF THE TERM “LAWFUL” IN THE CONTEXT OF REFERRING TO REGULATORY AND/OR COURT DECISIONS?

A.
No, he did not.

Q.
DO YOU WANT TO RESPOND TO MR. SILVER’S TESTIMONY?
A.
I believe that all of my direct testimony directly and thoroughly refutes Mr. Silver’s testimony.  Mr. Silver’s statements using terms such as “indisputably true” and “clear” are not true, and, in fact, are wrong.  As I stated in my direct testimony, the Coalition strenuously objects to the use of the term “Lawful” for the very reason that is underscored by Mr. Silver’s explanation.

Q.
PLEASE EXPLAIN.
A.
Mr. Silver suggests that SBC intends to use this term to ensure that it does not have to provide access to UNEs beyond what is required by federal law.
  Therein lies the problem.  The terms and conditions of Attachment 6, as proposed by the Coalition, define SBC’s obligations and the CLEC’s rights to obtain UNEs under federal and state law.  A single term such as “Lawful” does not and should not define those obligations and rights.  Given the tendency of SBC to resist following its obligations, the Coalition submits that the best way to define those obligations, rights, and terms and conditions is to expressly incorporate them into the successor agreement, rather than allow SBC the unilateral right to determine what is “Lawful” and what is not.

Q.
MR. SILVER THEN STATES THAT IF THE TERM “LAWFUL” IS NOT USED, THEN SOME OTHER TERM SHOULD BE USED.  DO YOU AGREE?

A.
No, I do not.  This Commission should not approve any adjective or modifier to define SBC’s obligations under Sections 251 and 271 of the Act.  Instead, as the Coalition has proposed, Attachment 6 should lay out the obligations, rights, terms, and conditions expressly leaving no subjective decision-making power in the hands of SBC.  It is not that use of the term “Lawful” is emotionally charged.   Rather the objection, and I admit a strenuous objection, is inclusion of any modifier or term that adds subjective and unilateral decision-making power to SBC, particularly in terms of what UNEs it will be required to provide consistent with federal and state law under the successor agreement.  Use of another word will not help.  Instead, adoption of the Coalition’s proposed language in Sections 1.0 through 1.2.4 will provide clear and concise guidance on SBC’s obligations to provide UNEs under both Sections 251 and 271 of the Act. 

VII.
TRRO WIRE CENTER DESIGNATION

Q.
PLEASE PROVIDE A BRIEF DESCRIPTION OF THE DISPUTE.

A.
The language in dispute concerns the manner in which wire centers will be determined to be  “non-impaired,” thereby meeting the criteria established by the FCC in the TRRO. The dispute also concerns the process for designating any  wire centers as “non-impaired” in the future as the number of fiber-based collocators and business access lines in a wire center increases over time, and the self-certification process described by the FCC in ¶ 234 of the TRRO.
Q.
ON PAGES 74-75 OF HER DIRECT TESTIMONY, MS. CHAPMAN DESCRIBES HOW SBC DETERMINED THE NUMBER OF FIBER-BASED COLLOCATORS IN EACH NON-IMPAIRED WIRE CENTER. DO YOU AGREE THAT MS. CHAPMAN’S DESCRIPTION OF THE ANALYSIS USED BY SBC MISSOURI YIELDED AN ACCURATE COUNT OF FIBER BASED COLLOCATORS?

A.
No, I do not.  I personally reviewed the underlying wire center designation data made available by SBC in various locations in its thirteen state region.  Upon my review of that underlying data, I was surprised by the number of fiber-based collocators determined by SBC, based on the FCC definition.  However, the names of the fiber-based collocators were considered proprietary by SBC.  Since Birch was continuing to conduct its reasonably diligent inquiry into the SBC-provided data, as required by ¶ 234 of the TRRO during the period of time in which I was reviewing such data, Birch decided that it must inquire of SBC as to whether or not Birch or any of its affiliates had been named by SBC as a fiber-based collocator. 
On April 5, 2005, Birch sent a letter to SBC requesting this information and indicated that Birch was willing to waive any confidentiality protections that SBC was affording to such collocator identity.
 On April 6, 2005, SBC responded to Birch that in fact it had named Birch as fiber-based collocator in various central offices throughout the SWBT states, including Missouri.
  On April 7, 2005, Birch responded to SBC explaining that Birch strongly disagreed with SBC’s determination that Birch is a fiber-based collocator in any central office in which Birch collocates because Birch does not own or operate a fiber-optic cable or comparable transmission facility that terminates at a collocation arrangement within the wire center and leaves the incumbent LEC wire center premises, which is required by the FCC’s definition.
  SBC’s erroneous determination that Birch is a fiber-based collocator in various wire centers causes additional questions regarding how many other carriers SBC has incorrectly included in its wire center designation data.  Certainly the CLEC Coalition cannot be expected to accept SBC’s data on blind faith.
Q.
TO YOUR KNOWLEDGE, AFTER YOU NOTIFIED SBC OF ITS ERROR IN NAMING BIRCH AS A FIBER-BASED COLLOCATOR, DID SBC REMOVE BIRCH FROM THE LIST IN EACH WIRE CENTER IN WHICH IT WAS ERRONEOUSLY NAMED?

A.
No.
Q.
HAVE YOU HAD ANY FURTHER DISCUSSIONS WITH SBC SPECIFICALLY RELATED TO YOUR CONCERNS REGARDING SBC’S FIBER-BASED COLLOCATOR COUNTS?

A.
Yes, a representative from another company that is a member of the Coalition in Texas (Cbeyond), Mr. Magness and I discussed these very concerns with Bruce Solis from SBC on April 11, 2005.  To my knowledge, SBC has not done anything to address the CLEC Coalition concerns regarding how SBC determined the number of fiber-based collocators for each wire center that it has designated as non-impaired.  Clearly, this continues to be a great concern to the CLEC Coalition.
Q.
DOES THE COALITION HAVE OTHER CONCERNS REGARDING SBC’S COUNT OF FIBER-BASED COLLOCATORS?
A.
Yes.  Our reading of the FCC’s definition of a fiber-based collocator is that the FCC requires that it be a carrier that “maintains a collocation arrangement” and “operates a fiber-optic cable or comparable transmission facility . . . .”   I emphasize the term “operates” because the definition does not include and SBC should not count carriers who simply lease capacity from another CLEC and have no control, and no right to maintain, repair or reconfigure, the transmission facility.    Ms. Chapman’s testimony starting on page 74 gives no indication that SBC’s process included any steps to exclude from the count collocated carriers who simply lease the outgoing transmission facilities, as opposed to collocated CLECs who own their outgoing transmission facilities or who have an IRU on dark fiber from another carrier. 
Q.
HAS BIRCH USED THE SELF-CERTIFICATION PROCESS DESCRIBED IN PARAGRAPH 234 OF THE TRRO?

A.
Yes, after three attempts to self-certify that Birch remains entitled to certain DS1 loops and DS1 transport under § 251(c)(3) based on a reasonably diligent inquiry, SBC finally acknowledged acceptance of Birch’s self-certification.

Q.
YOU STATE THAT BIRCH WAS SUCCESSFUL AFTER THREE ATTEMPTS.  PLEASE EXPLAIN.

A.
On March 9, 2005, Birch sent a letter to SBC’s Regional Vice President of Account Management, indicating its intent to self-certify in accord with ¶ 234 of the TRRO on and after March 11, 2005.
  This letter included very specific questions to which Birch requested responses by SBC.  These questions were part of Birch’s reasonably diligent inquiry to validate SBC’s wire center designation data, as required by ¶ 234. However, on March 11, 2005, SBC sent a letter to Birch denying its March 9 self-certification and informing Birch of the issuance (that afternoon) of Accessible Letter CLECALL 05-039, which contained SBC’s version of an “appropriate” self-certification form.  SBC’s March 11 letter asserted that Birch had not conducted a reasonably diligent inquiry and that until Birch provided a self-certification required by ¶ 234 of the TRRO, Birch would have no basis for ordering high capacity loop and transport facilities and SBC would not process any orders for such facilities.
 SBC’s March 11 letter also indicated that SBC would be making additional information available by March 14, which would be responsive to the questions posed by Birch in its March 9 self-certification.



On March 18, 2005, Birch provided an additional self-certification letter, based largely on the form SBC provided as part of Accessible Letter CLECALL 05-039.
  Birch successfully operated under the March 18 self-certification until Birch received another letter from SBC on April 1, 2005.
   In the April 1 letter, SBC asserted that Birch’s March 18 self-certification letter did “not appear to comply with the intent of the FCC’s TRRO,” but that SBC would continue processing Birch’s UNE orders except in Missouri.  The exception for Missouri was based on SBC’s belief that Birch’s March 18 self-certification did not comply with a Missouri PSC Order issued on March 17, 2005 in Case No. TC-2005-0294.  


On April 11, 2005, Birch submitted its third self-certification letter to its SBC account team manager, which was finally acknowledged by SBC on April 25, 2005 as appearing to comply with the Missouri PSC’s Order in TC-2005-0294. 
 
Q.
BASED ON YOUR EXPERIENCE WITH THE SELF-CERTIFICATION PROCESS, DO YOU AGREE WITH MS. CHAPMAN’S ASSERTION THAT IF A CLEC INDICATES THAT ITS SELF CERTIFICATION REQUEST IS BASED UPON A REASONABLY DILIGENT INQUIRY CONSISTENT WITH PARAGRAPH 234 OF THE TRRO, SBC MISSOURI WILL ACCEPT THE SELF-CERTIFICATION?

A.
No, I do not.  It is apparent from the chronology of events above that SBC required Birch to jump through whatever hoops SBC set on any given day in order to utilize the self-certification process permitted by the TRRO.  The approach used by SBC in Birch’s case is indicative of SBC’s desire to unilaterally and subjectively control the business relationship between itself and CLECs.  Although the TRRO did not establish any particular form or method to be used by CLECs who, based on a reasonably diligent inquiry, elected to self-certify,
 SBC, however, expended resource developing a form that SBC believed complied with the TRRO, while in the meantime rejecting CLEC orders that were placed in accord with self-certifications previously provided to SBC.  Ms. Chapman would have you believe that the self-certification process is quite simple to utilize, when in fact, based on Birch’s very real experience of having orders rejected and operational mayhem set in, it is not.  


Q.
DOES THE CLEC COALITION BELIEVE THAT THIS IS THE APPROPRIATE DOCKET IN WHICH TO DESIGNATE THE WIRE CENTERS WHICH HAVE MET THE FCC’S CRITERIA FOR NON-IMPAIRMENT? 

A. 
No.  As is evidenced above in my testimony and certainly in Ms. Chapman’s direct testimony, the wire center “determination”  process will be a  fact-intensive proceeding, but it also requires a decision on the meaning of the FCC’s definition of a fiber-based collocator in a real-world situation.    While there may be many areas of agreement that various data has been properly accounted for in the determinations that SBC has made to date, many disagreements still exist.  The FCC intended the process of wire center classification to be “verifiable” and the Coalition urges the Commission to initiate a proceeding to accomplish that goal.  At the same time, however, as the FCC acknowledged in the TRRO, CLECs are unlikely to have the data necessary to evaluate whether the criteria have been met or not,
 and as such, CLECs will continue to have questions regarding how SBC reached its conclusions about various wire centers until SBC provides adequate information upon which CLECs can rely to validate SBC’s determinations.  Clearly, the information regarding fiber-based collocators, detailed above, remains an issue which SBC has inadequately addressed to date despite efforts by CLECs to understand exactly how SBC made its determinations regarding the same. Because of the fact-intensive nature of the wire center designation process, it is more appropriate to conduct such an investigation in a docket totally devoted to such investigation.

Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?

A.
Yes.






� 	At the time SBC was granted long distance authority, the terms of the competitive checklist largely duplicated parallel obligations under § 251 of the Act.  As a result, no separate actions were needed to ensure that the terms of the competitive checklist were satisfied.  As SBC’s obligations under § 251 are removed, however, the Commission must fully define its parallel obligations under § 271. 


� 	Direct Testimony of Michael Silver at 25 (“Silver Direct”).  


� 	I use the term § 271 offering to describe a checklist item (such as high capacity transport or switching) that is required to be offered under § 271 of the Act, but is not similarly required under § 251.


� 	In the unlikely event that no carriers sought an interconnection agreement with SBC, the Act provided that SBC could meet the requirements of § 271 through a “statement of generally available terms” (SGAT) filed and permitted to take effect by a state commission.


5	For example, SBC witness Michael Silver oddly cites to the Fifth Circuit’s decision which, while it said many things, did not address § 271 checklist items.  See Silver Direct  at 22-23 


� 	See Direct Testimony of Rose Mulvany Henry – at 20 (“Henry Direct”).


� 	Specifically, 47 U.S.C. § 271(c)(2)(A):


(A) 	AGREEMENT REQUIRED - A Bell operating company meets the requirements of this paragraph if, within the State for which the authorization is sought—


(i)(I) 	such company is providing access and interconnection pursuant to one or more agreements described in paragraph (1)(A) [Interconnection Agreement], or 


	(II) 	such company is generally offering access and interconnection pursuant to a statement described in paragraph (1)(B) [an SGAT], and 


	(ii)	such access and interconnection meets the requirements of subparagraph (B) of this paragraph [i.e., the competitive checklist].


� 	47 U.S.C. § 271(c)(1)(emphasis added).


� 	Silver Direct at 105.


� 	Qwest Corporation v. Minnesota Public Utilities Comm’n, 2004 WL 1920970, at *7 (D. Minn. 2004) (citations omitted) (emphasis added).


� 	The Modification of Final Judgment (MFJ) was so named because this agreement modified a prior agreement between the Department of Justice and the Bell System that settled an antitrust action in the early 1950s.


� 	SBC’s pending acquisition of AT&T makes it even more critical now that the safeguards of the competitive checklist be fully defined and implemented.


� 	Of course, Congress did no such thing – as noted, the Act requires that the competitive checklist be subject to the state commission approval process of § 252.


� 	Silver Direct at 111.  It is my understanding that SBC uses the term “UNE” as shorthand for network elements required under § 251 of the Act.  


� 	Id. at 111.  


� 	See id. at 103-105.


� 	Triennial Review Order (“TRO”) at n. 1989.


� 	I return to this footnote again below in discussing how the Commission should interpret the FCC’s Errata relied upon so heavily by SBC.  Although SBC informs the Commission of one change in the TRO from the Errata, it fails to draw attention to an important deletion to this footnote that specifically addressed its commingling obligations.


� 	TRO ¶ 581 (footnotes omitted).


� 	Id. at ¶ 584.


� 	This footnote appears as footnote 1990 in the pre-Errata TRO.


� 	I realize that “underlining” a deletion is not a standard editorial format, but I have done so to make clear exactly what sentence the FCC deleted from the draft TRO by its Errata.


� 	See TRO ¶ 579 (emphasis added):


By commingling, we mean the connecting, attaching, or otherwise linking of a UNE, or a UNE combination, to one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under section 251(c)(3) of the Act, or the combining of a UNE or UNE combination with one or more such wholesale services.


� 	359 F.3d at 590 (emphasis in original).


� 	Although data for Missouri are not available, in neighboring Oklahoma, the Oklahoma Corporation Commission recently conducted a Local Competition Survey that shows approximately 95% of all UNE competition involves configuration of two or more elements, including 50% of all UNE-L activity (measured in Voice Grade Equivalents) in 2004.  Source: Oklahoma Local Competition Survey, Questions 4.1 through 4.4.  


� 	Silver Direct at 53-54.


� 	Id. at 98-99.


� 	Id. At 98.


� 	Id. at 98.


� 	Id. at 26, citing TRO ¶ 662.


� 	TRO ¶¶ 662-663, emphasis added, footnotes omitted.


� 	Silver Direct at 25.


� 	AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 366, at 384 (1999), emphasis added.


� 	I note that SBC is unclear as to how exactly it believes that its “interstate § 271 prices” (accepting arguendo that the claim is correct) are to be regulated.  Although SBC claims that such prices cannot be part of an ICA (despite the requirement in § 271 that they must), SBC never fully describes the alternative it envisions (such as a federal tariff?).  Nor does SBC ever explain how the costs of the common property and expenses associated with its “§ 271 items” are to be separated between the interstate and intrastate jurisdictions, a process that requires, in accordance with § 410(b) of the Communications Act, the establishment of a Federal-State Joint Board (“The [Federal Communications] Commission shall refer any proceeding regarding the jurisdictional separation of common carrier property and expenses between interstate and intrastate operations … to a Federal-State Joint Board).


� 	See Attachment RMH-1, SBC Accessible Notice CLECALL05-040 ( March 11, 2005)(attached to my Direct Testimony).


� 	Source: Telecom Regulatory Note: Updated UNE Rates, Regulatory Source Associates, LLC, August 16, 2004 (assuming average dial equipment minutes). 


� 	Memorandum Opinion and Order, CC Dockets 00-218 and 00-251.  Switching costs should not vary significantly between RBOCs because switches are acquired under nationally-negotiated contracts with a limited number of manufacturers.  In other words, the cost of Verizon to purchase a switch from Nortel or Lucent in Virginia should differ little from the cost that SBC would incur to purchase the same switch from these manufactures for installation in Missouri.  As such, the TELRIC-cost of local switching established by the FCC is a useful factor when evaluating the reasonableness of local switching prices nationally.


� 	Section 1.2.6 as proposed by the Coalition provides for these network elements to be priced at TELRIC rates until the Commission sets new “just and reasonable” rates.  The Coalition concurs in my recommendation that the Commission adopt the transitional rates on an interim basis.  


� 	See Henry Direct at 32-38.


� 	Silver Direct at 8.


� 	Id.


� 	Id.


� 	Attachment RMH 2.


� 	Attachment RMH 3.


� 	Attachment RMH 4.





� 	Attachment RMH 5.


� 	Attachment RMH 6.


� 	Attachment RMH 7.





� 	Attachment RMH 8.


� 	Attachment RMH 9.


� 	Chapman Direct at 78.


� 	See TRRO at fn 658.


� 	TRRO at fn 659.
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