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	Issue Statement:

Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

What are the appropriate geographic restrictions  in which SBC is  obligated to provide access to UNEs?
 
	1
	
	This Attachment 6:  Unbundled Network Elements  to the Agreement sets forth the unbundled Network Elements that SBC MISSOURI agrees to offer to CLEC.  The specific terms and conditions that apply to the unbundled Network Elements are described below.  The price for each Network Element is set forth in Appendix Pricing - Unbundled Network Elements, attached hereto.  The terms “Unbundled Network Elements” (whether or not capitalized) and “UNEs” includes those network elements that are required to be unbundled under Section 251 of the Act, those required to be unbundled under Section 271 of the Act, and those required to be unbundled under state law.

2.1  UNEs and Declassification, and Reinstatement of Section 251 UNEs.  This Agreement sets forth the terms and conditions pursuant to which SBC MISSOURI will provide CLEC with access to unbundled network elements in SBC MISSOURI's incumbent local exchange areas for the provision of Telecommunications Services by CLEC.  The Parties agree that CLEC’s local calling areas are not required to match SBC MISSOURI’s local calling areas or match SBC MISSOURI’s exchange boundaries.  Therefore, nothing in this Section 2.1 is intended to preclude CLEC from obtaining unbundled network elements from SBC MISSOURI within SBC MISSOURI’s territory and using such unbundled network elements to provide Telecommunications Services that cross SBC MISSOURI’s exchange boundaries and local calling areas, including UNE section 251 and section 271 meet point arrangements with other incumbent LECs. ; Notwithstanding any other provision of the Agreement, SBC MISSOURI shall be obligated to provide UNEs  to the extent required by Section 251(c)(3) of the Act, as determined by and effective FCC rules and associated and effective FCC and judicial orders, and also to provide UNEs to the extent required by Section 271 Act, as determined by and effective rules and associated and effective Missouri PSC and judicial orders.  

2.1.1 A network element, no longer required by Section 251(c)(3) of the Act, as determined by and effective FCC rules and associated and effective FCC and judicial orders.  may also be referred to as “Declassified.”

2.1.2
Without limitation, a network element, including a network element referred to as is Declassified upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its authority that requesting Telecommunications Carriers are not impaired without access to a particular network element on an unbundled basis; or (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that an incumbent LEC  is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the network element on an unbundled basis under Section 251(c)(3).  By way of example only, a network element can be Declassified generally, or on an element-specific, route-specific or geographically-specific basis or on a class of elements basis. Under any scenario, Section 2.5 “Transition Procedure” shall apply.

2.1.3
Intentionally left blank
2.1.4
By way of example only, if terms and conditions of this Agreement state that SBC MISSOURI is required to provide a UNE or UNE combination, and that UNE or the involved UNE (if a combination) is Declassified, then SBC MISSOURI shall not be obligated to provide the item under this Agreement as an unbundled network element, whether alone or in combination with or as part of any other arrangement under the Agreement, unless that element continues to be available pursuant to Section 271 of the Act or under state law, even if Declassified; or alternatively if a Declassified element is reinstated as a UNE available under Section 251 as a result of a court or FCC decision, or is otherwise made available on an unbundled basis by order of the Missouri Public Service Commission or as a result of changed factual circumstances where conditions required for Declassification in certain locations are no longer met.
2.11.2
Except as provided in Section 2 and, further, subject to the other provisions of this Agreement, SBC MISSOURI shall permit CLEC to Commingle a UNE or a combination of UNEs, or facilities, services or functionalities pursuant to Section 271 of the Act, with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC rules and judicial orders.


	
	This Attachment 6:  Lawful Access to Unbundled Network Elements (Lawful UNEs) to the Agreement sets forth the unbundled Network Elements that SBC MISSOURI agrees to offer to CLEC for the provision of a Telecommunication Service ((Act, Section 251(c)(3)).  The specific terms and conditions that apply to the unbundled Network Elements are described below.  The price for each Network Element is set forth in Appendix Pricing - Unbundled Network Elements, attached hereto.  
2.1  This Agreement sets forth the terms and conditions pursuant to which SBC MISSOURI will provide CLEC with access to unbundled network elements under Section 251(c)(3) of the Act in SBC MISSOURI's incumbent local exchange areas for the provision of Telecommunications Services by CLEC; provided, however, that notwithstanding any other provision of the Agreement, SBC MISSOURI shall be obligated to provide UNEs only to the extent required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, and may decline to provide UNEs to the extent that provision of the UNE(s) is not required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  UNEs that SBC MISSOURI is required to provide pursuant  to Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders shall be referred to in this Agreement as “Lawful UNEs.”  

2.1.1 A network element, including a network element referred to as a Lawful UNE under this Agreement, will cease to be a Lawful UNE under this Agreement if it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE may also be referred to as “Declassified.”

2.1.2
Without limitation, a network element, including a network element referred to as a Lawful UNE under this Agreement is is Declassified upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its lawful authority that requesting Telecommunications Carriers are not impaired without access to a particular network element on an unbundled basis; or (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that an incumbent LEC  is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the network element on an unbundled basis under Section 251(c)(3).  By way of example only, a network element can cease to be a Lawful UNE or be Declassified generally, or on an element-specific, route-specific or geographically-specific basis or on a class of elements basis. Under any scenario, Section 2.5 “Transition Procedure” shall apply.

2.1.3
It is the Parties’ intent that only Lawful UNEs shall be available under this Agreement; accordingly, if this Agreement requires or appears to require Lawful UNE(s) or unbundling without specifically noting that the UNE(s) or unbundling must be “Lawful,” the reference shall be deemed to be a reference to Lawful UNE(s) or Lawful unbundling, as defined in this Section 2.1.  If an element is not required to be provided under this Appendix Lawful UNE and/or not described in this Appendix Lawful UNE, it is the Parties’ intent that the element is not available under this Agreement, notwithstanding any reference to the element elsewhere in the Agreement, including in any other Appendix, Schedule or in the Pricing Appendix.

2.1.4
By way of example only, if terms and conditions of this Agreement state that SBC MISSOURI is required to provide a Lawful UNE or Lawful UNE combination, and that Lawful UNE or the involved Lawful UNE (if a combination) is Declassified or otherwise no longer constitutes a Lawful UNE, then SBC MISSOURI shall not be obligated to provide the item under this Agreement as an unbundled network element, whether alone or in combination with or as part of any other arrangement under the Agreement.

2.11.2
Except as provided in Section 2 and, further, subject to the other provisions of this Agreement, SBC MISSOURI shall permit CLEC to Commingle a Lawful UNE or a combination of Lawful UNEs, with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC rules and judicial orders.


	SBC MISSOURI’S proposed language should be accepted because it provides that SBC MISSOURI is obligated to provide UNEs but only to the extent required by Section 251(c) (3) of the Act as determined by lawful and effective FCC rules and associated FCC and judicial orders.

CLEC’s proposed language would create a contractual obligation, via this Section 251 interconnection agreement, for SBC MISSOURI to provide elements under Section 271 of the Act.  CLEC’s 271 language should be rejected.  Rates, terms, and conditions for network elements under section 271 is governed by the FCC under sections 201 and 202 of the Communications Act. TRO, ¶¶ 656, 662, 664.  Thus, state commissions do not have authority to establish section 271 network element rates, terms, and conditions, which is precisely what CLEC proposes the Commission do here (by adopting language that requires section 271 network elements to be provided pursuant to this agreement, at the same rates, terms, and conditions as section 251 UNEs).  See, e.g. the language proposed by CLEC in Issue No. 2, below.

Additionally, as the FCC has ruled, section 251 rates, terms, and conditions do not apply to section 271 network elements.  Id., ¶¶ 655, 656, 659.   In USTA II the D.C. Circuit expressly upheld that FCC determination.  USTA II, 359 F.3d at 589.  Thus, CLEC’s proposed language regarding section 271 is not only beyond the scope of the Commission’s authority in this arbitration, but is substantively unlawful as well.

CLEC’s proposed language also indicates that CLEC will invoke state law to  impose additional unbundling requirements on SBC MISSOURI.  Any invocation by CLEC of state law to impose additional unbundling requirements is contrary to, and preempted by, federal law on at least two grounds:  (i) blanket unbundling without regard to the federal impairment standard has been repudiated by the courts and by the FCC as contrary to national policy, and (ii) USTA II emphatically holds that the FCC, not the states, is to assess impairment and achieve the balance required by the 1996 Act.  

The FCC’s TRO expressly admonished that states may not “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192 (emphasis added). The FCC went on to say that it would be “unlikely” that any “decision pursuant to state law” that “require[d] the unbundling of a network element for which the Commission has . . . found no impairment” ever could be consistent with federal law.  Id  The FCC  concluded that states are “precluded from enacting or maintaining a regulation or law pursuant to state authority that thwarts or frustrates the federal regime adopted in this Order.”  TRO ¶¶ 191-94 & nn. 610-16.  

Therefore, SBC MISSOURI’s proposed language should be adopted since it properly limits SBC’s obligation to provide UNE to those required under the Act as determined by the FCC rules and associated lawful and effective FCC and judicial orders.  

CLEC’s proposal on “Reclassification” would almost instantly impose upon SBC MISSOURI an obligation to provide and to permit commingling and combining of UNEs that were previously not available (i.e. were “declassified”) but are somehow “revived” or “reclassified.”  The problem with this “off again, on again” approach, is two fold:  From a legal standpoint, it is not appropriate for SBC MISSOURI to be obligated to provide a UNE for which no interconnection agreement terms and provisions exist.  From a practical standpoint, it is one thing to stop the provisioning of an element once it is declassified, it is quite another to require provisioning of an element that has somehow been “reclassified.”  The latter is an affirmative obligation that will require negotiation of provisioning, pricing and other terms and conditions necessary to establish a business understanding between the Parties.   Navigator’s language proposal ignores both problems.  SBC proposes that “reclassification” or new “classification” of UNEs by the FCC be handled via the parties’ change in law provisions and incorporated into the agreement via an amendment.  (And, of course,  Navigator’s proposal is premised, at least in part, upon their argument that UNEs can be created via state law, an argument SBC MISSOURI opposes elsewhere in this proceeding.

These elements should not be included in the parties’ ultimate 251/252 interconnection agreement on a going-forward basis, as they are no longer legally required to be provided on an unbundled basis.  Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are included in the agreement, but subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.

With respect to wire center designations as “Tier 1, Tier 2 or Tier 3,”  Navigator’s language is also inappropriate.  First, it contemplates that a wire center might somehow lose its designation as a Tier 1 or Tier 2 wire center, once it has satisfied the FCC’s TRRO criteria.  This is in direct contravention to the FCC’s Rules 51.319(e)(3)(i) and (ii), which provide that once these designations are determined, they cannot be later reclassified from Tier 1 to Tier 2/3 or from Tier 2 to Tier 3.  On the other hand, a Tier 3 wire center can later be classified as Tier 1 or Tier 2, and  Navigator acknowledges that, but sets up an elaborate dispute process relative to that designation.  The FCC, in its TRRO, specifically designed the wire center designation process using standards and data that it believed were objective and reliable.  See, e.g. TRRO, paras. 99 through 105, including footnotes.   Navigator’s attempt to create unnecessary and lengthy dispute processes is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC MISSOURI has no objection to providing notice of wire center classifications to Tier 1 and Tier 2 as they occur, to the extent possible, but believes that a generally available publication method, such as posting to CLEC Online, would be most fair and efficient.

b) In accordance with the express provisions of Section 251(c)(3) of the Act, SBC MISSOURI’s obligation arises only when it is the ILEC, which explains SBC MISSOURI’s insistence on the inclusion of language restricting the obligation to SBC MISSOURI’s incumbent local exchange areas.  CLEC’s language improperly seeks to expand the scope of SBC MISSOURI’s statutory obligation to provide UNEs.



	Is it appropriate to include a provision to instantly include elements that may be found to be UNEs after approval of the Agreement (so-called “Reclassified” elements)?
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	 2.6
Network Elements Reclassified as UNEs under Section 251

2.6.1
The Parties recognize that, during the term of this Agreement, SBC MISSOURI may be required as a result of a court decision, or an  FCC or Missouri Public Service Commission order, to provide one or more Declassified network elements as an unbundled network element under Section 251 of the Act or under Missouri state law (“Reclassified”).  The Parties also recognize that, during the term of this Agreement, the classification of an SBC MISSOURI wire center as Tier 1, 2 or 3 under the FCC’s criteria set out in the TRRO, or the Tier structure criteria may change, or the Tier structure may be eliminated.  It is the Parties’ intent that CLEC’s access to UNEs under Section 251 shall be consistent with such changes if, as and when they occur to the extent reasonably practical.  

2.6.2
If any UNE is Reclassified, CLEC’s ability to order and SBC’s obligation to provision the Reclassified UNE rates set under Section 251(d) shall be implemented no later than thirty (30) days after the effective date of such Reclassification.  In addition, no later than thirty (30) days after the effective date of such Reclassification, SBC MISSOURI shall begin accepting orders for conversion of wholesale services (e.g., special access services, resold services, and network elements provided under Section 271) to UNEs under Section 251. The terms and conditions in Section ____ of this Attachment shall apply to such conversions. 

2.6.3
If the number of fiber-based collocators and/or number of business access lines served rises or falls in any SBC MISSOURI wire center such that the classification of that wire center as Tier 1, 2 or 3 would change, SBC MISSOURI shall file an informational notice with the Missouri Commission and the FCC, and shall provide notice to all CLECs in an Accessible Letter, identifying the wire center affected and the reason for the classification change, e.g., the presence of a named additional fiber-based collocator.  Such notices will be filed no more often than quarterly.  CLEC may, on information and belief, contest the change in classification by initiating an appropriate proceeding at the Missouri Commission.  If it is determined in such proceeding that SBC’s change in classification of a wire center was incorrect, and if the correction of such error results in one or more wire center’s classification to be revised from that stated in SBC’s notice,  the rates paid by CLEC for DS1 and DS3 loops, and DS1 and DS3 transport shall be subject to true-up. 

2.6.4
The Parties understand and agree that no amendment to this Agreement shall be necessary to effectuate and implement the provisions set forth in 2.6.2 and 2.6.3 above. 


	
	
	  Navigator’s proposal on “Reclassification” would almost instantly impose upon SBC MISSOURI an obligation to provide and to permit commingling and combining of UNEs that were previously not available (i.e. were “declassified”) but are somehow “revived” or “reclassified.”  The problem with this “off again, on again” approach, is two fold:  From a legal standpoint, it is not appropriate for SBC MISSOURI to be obligated to provide a UNE for which no interconnection agreement terms and provisions exist.  From a practical standpoint, it is one thing to stop the provisioning of an element once it is declassified, it is quite another to require provisioning of an element that has somehow been “reclassified.”  The latter is an affirmative obligation that will require negotiation of provisioning, pricing and other terms and conditions necessary to establish a business understanding between the Parties.   Navigator’s language proposal ignores both problems.  SBC proposes that “reclassification” or new “classification” of UNEs by the FCC be handled via the parties’ change in law provisions and incorporated into the agreement via an amendment.  (And, of course,  Navigator’s proposal is premised, at least in part, upon their argument that UNEs can be created via state law, an argument SBC MISSOURI opposes elsewhere in this proceeding.)

CLEC’s proposed language regarding possible “reclassification” UNEs based upon changes in the wire center designation is confusing and unnecessary. 

It contemplates that a wire center might somehow lose its designation as a Tier 1 or Tier 2 wire center, once it has satisfied the FCC’s TRRO criteria.  This is in direct contravention to the FCC’s Rules 51.319(e)(3)(i) and (ii), which provide that once these designations are determined, they cannot be later reclassified from Tier 1 to Tier 2/3 or from Tier 2 to Tier 3.   CLEC’s proposed language should be rejected. 

	What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?
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	2.5
Transition Procedure for Elements that are Declassified during the Term of the Agreement.  

2.5.1
The procedure set forth in Section 2.5.2 does not apply to the Declassification events described in Sections 8.3.4.4.1 (DS1 Loop “Caps”), 8.3.5.4.1 (DS3 Loop “Caps”), 8.4.1 (Declassification Procedure – DS1 Loops), 8.4.2 (Declassification Procedure – DS3 Loops), 13.3.5 (DS3 Transport “Caps”), 13.3.6 (DS1 Transport “Caps”), 13.5.2 (DS1 Transport Declassification) and 13.5.3 (DS3 Transport Declassification), which set forth the consequences for Declassification of DS1 and DS3 Loops, DS1 and DS3 Transport and Dark Fiber Transport, where applicable “caps” are met, or where Declassification occurs because wire centers/routes meet the criteria set forth in the FCC’s TRO Remand Order.

2.5.2
SBC MISSOURI shall only be obligated to provide UNEs under this Agreement.  To the extent an element described as a UNE or an unbundled network element in this Agreement is Declassified and is otherwise no longer  required to be made available as a UNE under applicable law, such element is no longer required to be provided under this Agreement and CLEC shall cease ordering such element(s) under this Agreement, whether previously provided alone or in combination with or as part of any other arrangement with other UNEs or other elements or services.  Accordingly, in the event one or more elements described as UNEs or as unbundled network elements in this Agreement is Declassified  and is otherwise no longer  required to be made available as a UNE under applicable law, SBC MISSOURI will provide written notice to CLEC of the Declassification of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of thirty (30) days from the date of such notice, SBC MISSOURI agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, CLEC will cease ordering new elements that are identified as Declassified and are otherwise no longer required to be made available as a UNE under applicable law in the SBC MISSOURI notice letter referenced in this Section 2.5.  SBC MISSOURI reserves the right to audit the CLEC orders transmitted to SBC MISSOURI and to the extent that the CLEC has processed orders and such orders are provisioned after this 30-day transitional period, such elements are still subject to this Section 2.5, including the options set forth in (a) and (b) below, and SBC MISSOURI’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 30-day transitional period, the following options are available to CLEC with regard to the element(s) identified in the SBC MISSOURI notice, including the combination or other arrangement in which the element(s) were previously provided:

(a) CLEC may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

(b) SBC MISSOURI and CLEC may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.

Notwithstanding anything to the contrary in this Agreement, including any amendments to this Agreement, at the end of that thirty (30) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a) above, and if CLEC and SBC MISSOURI  have failed to reach agreement, under (b) above, as to a substitute service arrangement or element, then SBC MISSOURI may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available.

2.5.3
The provisions set forth in this Section 2.5 “Transition Period” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of this Section  2.5 “Transition Period” to be implemented or effective as provided above.  Further, Section 2.5 “Transition Period” governs the situation where an unbundled network element or UNE under this Agreement is Declassified and is otherwise no longer required to be made available as UNE under applicable law, even where the Agreement may already include an intervening law, change in law or other substantively similar provision.  The rights and obligations set forth in Section 2.5, above, apply in addition to any other rights and obligations that may be created by such intervening law, change in law or other substantively similar provision.

2.5.4
Notwithstanding anything in this Agreement or in any Amendment, SBC MISOURI shall have no obligation to provide, and CLEC is not entitled to obtain (or continue with) access to any network element on an unbundled basis at rates set under Section 252(d)(1), whether provided alone, or in combination with other UNEs or otherwise, once such network element has been or is Declassified and is otherwise no longer required to be made available as a UNE.   The preceding includes without limitation that SBC MISSOURI shall not be obligated to provide combinations (whether considered new, pre-existing or existing) involving SBC MISSOURI network elements that do not constitute UNEs, or where UNEs are not requested for permissible purposes.

2.7
Transition Plans for Network Elements that No Longer Are UNEs Under Section 251

2.7.1
The FCC in the TRRO determined that certain network elements no longer will be required to be unbundled under Section 251, but also found that these elements must continue to be made available to CLECs for a specified period of time to enable CLECs to serve their embedded customer base and effect an orderly transition away from these Declassified UNEs.  The FCC’s transition plans apply to the following unbundled network elements:  high-capacity loops and high-capacity transport in certain locations, to dark fiber transport and to mass-market unbundled local circuit switching and UNE-P.  For purposes of implementing these transition plans, CLEC’s “embedded customer base” is defined as (1) business entities, including corporations, limited liability companies, partnerships, sole proprietorships, cooperatives and other entities; (2) governmental and non-profit organizations; and (3) residential customers that had executed a valid contract or service order or were subscribed to CLEC’s services as of March 11, 2005.  The terms and conditions for implementing the transition plans described in the TRRO are set out in detail for each of the affected network elements in subsequent sections of the Attachment.


	
	2.5
Transition Procedure for Elements that are Declassified during the Term of the Agreement.  

2.5.1
The procedure set forth in Section 2.5.2 does not apply to the Declassification events described in Sections 8.3.4.4.1 (DS1 Loop “Caps”), 8.3.5.4.1 (DS3 Loop “Caps”), 8.4.1 (Declassification Procedure – DS1 Loops), 8.4.2 (Declassification Procedure – DS3 Loops), 13.3.5 (DS3 Transport “Caps”), 13.3.6 (DS1 Transport “Caps”), 13.5.2 (DS1 Transport Declassification) and 13.5.3 (DS3 Transport Declassification), which set forth the consequences for Declassification of DS1 and DS3 Loops, DS1 and DS3 Transport and Dark Fiber Transport, where applicable “caps” are met, or where Declassification occurs because wire centers/routes meet the criteria set forth in the FCC’s TRO Remand Order.

2.5.2
SBC MISSOURI shall only be obligated to provide Lawful UNEs under this Agreement.  To the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified or is otherwise no longer a Lawful, such element is no longer required to be provided under this Agreement and CLEC shall cease ordering such element(s) under this Agreement, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  Accordingly, in the event one or more elements described as Lawful UNEs or as unbundled network elements in this Agreement is Declassified or and is otherwise no longer a Lawful UNE, SBC MISSOURI will provide written notice to CLEC of the Declassification of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of thirty (30) days from the date of such notice, SBC MISSOURI agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, CLEC will cease ordering new elements that are identified as Declassified or as otherwise no longer being a Lawful UNE in the SBC MISSOURI notice letter referenced in this Section 2.5.  SBC MISSOURI reserves the right to audit the CLEC orders transmitted to SBC MISSOURI and to the extent that the CLEC has processed orders and such orders are provisioned after this 30-day transitional period, such elements are still subject to this Section 2.5, including the options set forth in (a) and (b) below, and SBC MISSOURI’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 30-day transitional period, the following options are available to CLEC with regard to the element(s) identified in the SBC MISSOURI notice, including the combination or other arrangement in which the element(s) were previously provided:

(a) CLEC may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

(b)SBC MISSOURI and CLEC may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.

Notwithstanding anything to the contrary in this Agreement, including any amendments to this Agreement, at the end of that thirty (30) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a) above, and if CLEC and SBC MISSOURI  have failed to reach agreement, under (b) above, as to a substitute service arrangement or element, then SBC MISSOURI may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available.

2.5.3
The provisions set forth in this Section 2.5 “Transition Period” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of this Section  2.5 “Transition Period” to be implemented or effective as provided above.  Further, Section 2.5 “Transition Period” governs the situation where an unbundled network element or Lawful UNE under this Agreement is Declassified or is otherwise no longer a Lawful UNE, even where the Agreement may already include an intervening law, change in law or other substantively similar provision.  The rights and obligations set forth in Section 2.5, above, apply in addition to any other rights and obligations that may be created by such intervening law, change in law or other substantively similar provision.

2.5.4
Notwithstanding anything in this Agreement or in any Amendment, SBC MISOURI shall have no obligation to provide, and CLEC is not entitled to obtain (or continue with) access to any network element on an unbundled basis at rates set under Section 252(d)(1), whether provided alone, or in combination with other UNEs or otherwise, once such network element has been or is Declassified or is otherwise no longer a Lawful UNE.   The preceding includes without limitation that SBC MISSOURI shall not be obligated to provide combinations (whether considered new, pre-existing or existing) involving SBC MISSOURI network elements that do not constitute Lawful UNEs, or where Lawful UNEs are not requested for permissible purposes.


	SBC MISSOURI’s definition of “Declassification” is correct and complete under applicable law, as follows: 

The transition mechanism is a function of what is declassification and what happens when declassification occurs. 

SBC’s language sets forth a definition of declassification that depends upon judicial and regulatory action for the declassification of items that have previously been required to be unbundled under Section 251.  The decision of whether something has been declassified rests with those bodies, not with SBC or CLEC, but once the declassification event has occurred, the parties can conform their agreement and business relationship using the Lawful UNE transition process.  

What will happen if an item has been declassified? (Section 1.2.5)

Both parties have proposed notice and transition language for the situation where a UNE included under this agreement is declassified.   

SBC MISSOURI’s Lawful UNE declassification transition language provides a reasonable method for transition away from declassified elements that is consistent with current law.  SBC MISSOURI’s language states that SBC will provide reasonable notice (in this case, 30 days) that an item or category of items otherwise included in the UNE Attachment as a Lawful UNE has been declassified subsequent to the ICA becoming effective.  Upon that notice, CLEC has a choice – it can request that it discontinue the item, in which case SBC MISSOURI will do so.  Or, if it doesn’t request discontinuance, SBC MISSOURI will simply replace and/or reprice the item accordingly.  This process will minimize disruption and disputes.  SBC MISSOURI will continue to provide the item as a “UNE” during the 30-day period between the notice and the discontinuance or  re-pricing and/or replacement of the product.  If for some reason, there is no analogous product available, SBC MISSOURI’s language provides for the parties to negotiate and incorporate terms and conditions for a replacement product.  SBC MISSOURI’s approach is reasonable and orderly, and should help avoid disputes at the Commission.

In addition, elements that have been declassified should not be included in the parties’ ultimate 251/252 interconnection agreement on a going-forward basis, as they are no longer legally required to be provided on an unbundled basis.  Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are included in the agreement, but subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.



	Should SBC MISSOURI be required to provide or allow combinations of UNEs no longer required by applicable federal law?
	4
	
	2.7.1
If CLEC orders   unbundled Network Elements in combination pursuant to this Attachment, and identifies to SBC MISSOURI the type of telecommunications service it intends to deliver to its end user customer through that combination (e.g., POTS, ISDN, Coin), SBC MISSOURI will provide the requested elements with all the functionality, and with at least the same quality of performance and operations systems support (ordering, provisioning, maintenance, billing and recording), that SBC MISSOURI provides through its own network to its local exchange service customers receiving equivalent service, unless CLEC requests a lesser or greater quality of performance through the Bona Fide process (BFR).    Unbundled Network element combinations provided to CLEC by SBC MISSOURI will meet all performance criteria and measurements that SBC MISSOURI achieves when providing equivalent end user service to its local exchange service customers (e.g., POTS, ISDN, Coin).


	
	2.7.1
  If CLEC orders Lawful unbundled Network Elements in combination pursuant to this Attachment, and identifies to SBC MISSOURI the type of telecommunications service it intends to deliver to its end user customer through that combination   SBC MISSOURI will provide the requested elements with all the functionality, and with at least the same quality of performance and operations systems support (ordering, provisioning, maintenance, billing and recording), that SBC MISSOURI provides through its own network to its local exchange service customers receiving equivalent service, unless CLEC requests a lesser or greater quality of performance through the Bona Fide process (BFR).  Lawful Unbundled Network element combinations provided to CLEC by SBC MISSOURI will meet all performance criteria and measurements that SBC MISSOURI achieves when providing equivalent end user service to its local exchange service customers (e.g., POTS, ISDN, Coin).


	SBC MISSOURI is not  required to provide combinations including unbundled local switching, notwithstanding that all unbundled local switching (whether mass market or enterprise) has been wholly declassified by the FCC in its TRO and TRRO.  Furthermore, the FCC’s TRRO rules make clear that mass market UNE-P (a combination involving ULS) is no longer available as of March 11, 2005.

Generally, there can be no obligation to provide a combination involving UNEs that are no longer UNEs under applicable federal law.

SBC MISSOURI’s proposed language indicates that it will meet its UNE combining obligations to the extent required by law, including the Verizon decision and consistent state and other law.  Navigator, though, seeks to improperly expand those obligations to items that are clearly no longer UNEs.

 

	How should the parties incorporate the mandatory eligibility criteria applicable to certain combinations of hi-cap loops and transport (EELs)?
	5
	SBC: 2.18.4.1
	(under 2.10) To the extent that the service eligibility criteria defined in 47 CFR 51.318 for high capacity EELS apply, CLEC shall be permitted to self-certify its compliance with those criteria. CLEC may provide this certification by sending a confirming letter to SBC MISSOURI or by completing a form provided by SBC MISSOURI either on a single circuit or a blanket basis at CLEC’s option.  Upon CLEC’s self-certification of compliance, SBC MISSOURI will provide the requested EEL combination.  CLEC will maintain the appropriate documentation to support its self-certifications.  SBC MISSOURI may, as permitted under Applicable Law, audit CLEC’s compliance with service eligibility criteria.  In addition to any other audit rights provided for in this Agreement and those allowed by law, SBC MISSOURI may obtain and pay for an independent auditor to audit, on an annual basis, applied on a state-by-state basis, and only based upon good cause.  Such an audit will be initiated only to the extent reasonably necessary to determine CLEC’s compliance with applicable law.  CLEC shall be given thirty (30) days’ written notice of a scheduled audit.  To invoke its limited right to audit, SBC MISSOURI will send a Notice of Audit to CLEC, identifying the particular circuits for which SBC MISSOURI alleges non-compliance and the cause upon which SBC MISSOURI rests its allegations.  The Notice of Audit shall also include all supporting documentation upon which SBC MISSOURI establishes the cause that forms the basis of its allegations that CLEC is non-compliant.  Such Notice of Audit will be delivered to CLEC with all supporting documentation no less than thirty (30) calendar days prior to the date upon which SBC MISSOURI seek to commence an audit.  The independent auditor must perform its evaluation, which shall be limited to CLEC’s compliance with service eligibility criteria, in accordance with the standards of the American Institute for Certified Public Accountants.  The auditor’s report should make a determination as to whether CLEC complied in material respect with applicable service eligibility criteria.   To the extent the auditor’s report concludes that CLEC complied in all material respects with the eligibility criteria, SBC MISSOURI must reimburse CLEC for all of its costs associated with the audit within 30 days from the date CLEC provides SBC MISSOURI with the amount due.  If the auditor’s report concludes that CLEC failed to comply in all material respects with the eligibility criteria, SBC MISSOURI shall provide CLEC with a copy of the report within 2 business days from the date of receipt.  CLEC will take action to correct the noncompliance and reimburse SBC MISSOURI for the pro-rata cost of the independent auditor in an amount that is in direct proportion to the number of circuits found to be non-compliant.    Any disputes between the Parties related to this audit process will be resolved in accordance with the Alternative Dispute Resolution process set forth in the General Terms and Conditions of this Agreement.
14.7
Enhanced Extended Loop (EEL) 
Consistent with Sections 14.3.1, 14.3.2, 14.4.1, and 14.4.2 above:

14.7.1
SWBT will combine unbundled loops with unbundled dedicated transport as described herein to provide enhanced extended loop at the recurring and nonrecurring charges applicable to each UNE requested above, with applicable recurring and nonrecurring charges for cross connects, the Central Office Access Charge where applicable and applicable Service Order Charge.  SWBT will cross-connect unbundled 2 or 4-wire analog or 2-wire digital loops to unbundled voice grade/DS0, DS1, or DS3 dedicated transport facilities (DS0 dedicated transport is only available between SWBT central offices) for CLEC's provision of circuit switched or packet switched telephone exchange service to CLEC's own end user customers.  SWBT will also cross-connect unbundled 4-wire digital loops to unbundled DS1, or DS3 dedicated transport facilities for CLEC's provision of circuit switched telephone exchange service to CLEC's own end user customers.

14.7.2
The dedicated transport facility will extend from CLEC customer's SWBT serving wire center to either CLEC's collocation cage in a different SWBT central office (in which case, no dedicated transport entrance facility is necessary) or to CLEC's point of access through a dedicated transport entrance facility.  CLECs must order the dedicated transport facility, with any necessary multiplexing, from CLEC's collocation cage or CLEC's switch location to the wire center serving CLEC's end user customer.  CLEC will order each loop as needed and provide SWBT with the Channel Facility Assignment (CFA) to the dedicated transport.  For the loop UNE, the dedicated transport UNE, the cross-connects needed to combine the two, as well as any necessary multiplexing, ordering and provisioning will be pursuant to the ordering and provisioning terms and conditions for UNEs as set out in Attachment 7 of this Agreement.  For the loop UNE, the dedicated transport UNE, the cross-connects needed to combine the two, as well as any necessary multiplexing, maintenance will be pursuant to the maintenance terms and conditions for UNEs as set out in Attachment 8 of this Agreement.  SWBT will implement electronic ordering of EELs as specified in Attachment 7, Section 1.4.

14.7.3
Alternatively, CLEC may cross-connect unbundled loops with the unbundled dedicated transport facilities in its physical collocation space utilizing its own equipment or through the secured frame room in the central office, or if space is not available, in an external cross-connect cabinet until space becomes available in the central office.  The restrictions on loop and transport facility type, and on CLEC services to be provided over the extended loop, that are contained in Section 14.7.1 regarding SWBT-combined EELs do not apply to the combinations assembled by CLECs under this subsection 14.7.3. CLEC can access the secured frame or the external cross connect cabinet without having to collocate.  If CLEC elects the secured frame or cabinet option, CLEC will provide a rolling 12 month forecast, updated every six (6) months, of its expected demand for unbundled loops to be connected with the unbundled dedicated transport facilities in each central office in which CLEC will combine outside of its existing or planned collocation arrangements.  Within sixty (60) days of receipt of CLEC's forecast for a given central office, SWBT will construct, at no additional cost to CLEC, a secured frame room in the central office, or, if space is not available, external cross connect cabinet until space becomes available in the central office, where CLEC may combine unbundled loops with the unbundled dedicated transport facilities.  There will be no additional charge to the CLEC for SWBT extending loop and transport elements to the secured frame or cabinet.  If CLEC submits such a forecast, SWBT will temporarily combine unbundled loops with the unbundled dedicated transport facilities until the secured frame room or external cross connect cabinet is made available to CLEC.  When the secured frame room or external cross connect cabinet is made available, CLEC will, within ninety (90) days after providing a forecast for a particular central office or thirty (30) days after receiving appropriate terminal assignment information to place connections on the secured frame, whichever is later, replace the temporary connections made by SWBT, effectively half-tapping the existing temporary connections so that the temporary connection can be removed without interrupting the end user's service.  When notified by CLEC that its connections are complete within the period described above, SWBT will remove its temporary connections.  If CLEC fails to notify SWBT that it has placed its connections on the secured frame during that period, SWBT will charge CLEC the applicable special access recurring and nonrecurring rates, in lieu of the UNE rates.  Such special access charges shall be retroactive to the date SWBT began combining the UNEs for CLEC pursuant to this paragraph.  If at any time after a secured frame room or external cross connect cabinet is made available, SWBT is unable to meet CLEC's forecasted demand for use of these arrangements due to a lack of capacity, SWBT will again temporarily combine unbundled loops with the unbundled dedicated transport facilities as an interim arrangement for CLEC until capacity can be provided.  When capacity is made available, temporary connections performed by SWBT will be removed as described above.  If a CLEC is located at an external cross connect cabinet because SWBT ran out of space in a central office, once there is additional space available in the central office, and a CLEC requests to move to the secured frame room, there will be no charge to the CLEC for moving.  Such move shall be coordinated to minimize service disruption to the customer.

If CLEC submits forecasts pursuant to this section, and fails to meet fifty percent (50%) of its submitted forecast for any central office for twelve consecutive months, CLEC will pay SWBT the reasonable costs for those twelve months associated with the unused capacity of the secured frame for that office, i.e., the capacity that would have been used if CLEC had achieved 50% of its forecast and which was not in fact used by other carriers.

SWBT will not disclose the forecasts provided for in this section to any persons other than SWBT employees responsible for provisioning extended loops under the secured frame and cabinet options.  Any other disclosure, and any use by SWBT of these forecasts for marketing or business strategic purposes, is prohibited.

14.7.3.1 SWBT and CLECs shall jointly establish, within 30 days from the approval of this Agreement, a detailed procedure for combining 4 wire digital loops (e.g., DS1 loops) to dedicated transport facilities (e.g., DS3 transport) where CLECs are required to combine.  In the event the parties are unable to reach agreement, the Commission shall establish the procedure within sixty days.

14.7.4
If CLEC orders a combination of unbundled loops and transport that meet the definition of enhanced extended link in this Agreement that are already connected at the time of the CLEC order (e.g., the elements are in an existing equivalent configuration), SWBT will supply that combination to CLEC as a "pre-existing combination," without separating and recombining the elements, pursuant to Section 14.3 and other applicable provisions of this Agreement.  For preexisting combined UNEs, SWBT will not apply a Central Office Access Charge but will apply the recurring and nonrecurring charges applicable to each UNE requested along with the appropriate Service Order Charge.

14.8
For purposes of this Section and, for the time period(s) specified in this Section, SWBT agrees to waive the right to assert that it need not provide pursuant to the "necessary and impair" standards of Section 251(d)(2) of Title 47, United States Code, a network element now available under the terms of this Agreement and/or its rights with regard to the combination of any such network elements that are not already assembled.  Except as provided in Section 14.5 above, CLEC agrees that the UNE provisions of this Agreement are non-severable and "legitimately related" for purposes of Section 252(i) of Title 47, United States Code.  Accordingly, CLEC agrees to take the UNE provisions of this Agreement in their entirety, without change, alteration or modification, waiving its rights to "pick and choose" UNE provisions from other agreements under Section 252(i) of Title 47, United States Code.  This mutual waiver of rights by the Parties will constitute additional consideration for the Agreement.
	
	2.18.4.1 “Enhanced Extended Link” or “EEL” consists of, at CLEC’s option, any one or more of the following: an unbundled loop, transmission functionality such as concentration and multiplexing, and unbundled dedicated transport.  An EEL provides CLEC the capability to serve a customer by extending a customer’s loop from the customer’s premises (including points where customer loops are aggregated) to another premise or office designated by CLEC.  CLEC may order new EELs and/or request the conversion of existing services to EEL functionality.  means a UNE combination consisting of an unbundled loop(s) and Unbundled Dedicated Transport, together with any facilities, equipment, or functions necessary to combine those UNEs (including, for example, multiplexing capabilities).  An DS1 or higher EEL is required to terminate in a collocation arrangement that meets the requirements of Section 2.12.3 of this Appendix (e.g., the end of the Unbundled Dedicated Transport that is opposite the end connected to the UNE local loop, must be accessed by CLEC at such a CLEC collocation arrangement via a cross-connect).

2.18.4.2  “Commingled EEL” means a Commingled Arrangement of an EEL and one or more services obtained at wholesale (e.g., switched and special access services offered pursuant to interstate tariff).
2.12.2
SBC MISSOURI is not obligated, and shall not, provide access to (1) an unbundled DS1 loop in combination, or Commingled, with a dedicated DS1 transport facility or service or a dedicated DS3 or higher transport facility or service, or an unbundled DS3 loop in combination, or Commingled, with a dedicated DS3 or higher transport facility or service, or (2) an unbundled dedicated DS1 transport facility in combination, or Commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled dedicated DS3 transport facility in combination, or Commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS3 loop or a DS3 or higher channel termination service (collectively, the “Included Arrangements”), unless CLEC certifies that all of the following conditions are met with respect to the arrangement being sought: 

2.12.2.1
CLEC (directly and not via an Affiliate) has received state certification to provide local voice service in the area being served or, in the absence of a state certification requirement, has complied with registration, tariffing, filing fee, or other regulatory requirements applicable to the provision of local voice service in that area.

2.12.2.2
The following criteria are satisfied for each Included Arrangement, including without limitation each DS1 circuit, each DS3 circuit, each DS1 EEL and each DS1 equivalent circuit on a DS3 EEL:

2.12.2.2.1
Each circuit to be provided to each End User will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located (“Local Telephone Number”), prior to the provision of service over that circuit (and for each circuit, CLEC will provide the corresponding Local Telephone Number(s) as part of the required certification); and  
2.12.2.2.2
Each DS1-equivalent circuit on a DS3 EEL or on any other Included Arrangement, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and

2.12.2.2.3
Each circuit to be provided to each End User will have 911 or E911 capability prior to the provision of service over that circuit; and

2.12.2.2.4
Each circuit to be provided to each End User will terminate in a collocation arrangement that meets the requirements of Section 2.12.3 of this Appendix Lawful UNE; and

2.12.2.2.5
Each circuit to be provided to each End User will be served by an interconnection trunk that meets the requirements of Section 2.12.4 of this Appendix Lawful UNE; and

2.12.2.2.6
For each 24 DS1 EELs, or other facilities having equivalent capacity, CLEC will have at least one active DS1 local service interconnection trunk that meets the requirements of Section 2.12.4 of this Appendix; and  
2.12.2.2.7
Each circuit to be provided to each End User will be served by a switch capable of providing local voice traffic.

By way of example only, the application of the foregoing conditions means that a wholesale or retail DS1 or higher service/circuit (whether intrastate or interstate in nature or jurisdiction) comprised, in whole or in part, of a UNE local loop-Unbundled Dedicated Transport(s)-UNE local loop (with or without multiplexing) cannot qualify for at least the reason that the UNE local loop-Unbundled Dedicated Transport combination included within that service/circuit does not terminate to a collocation arrangement.  Accordingly, SBC MISSOURI shall not be required to provide, and shall not provide, any UNE combination of a UNE local loop and Unbundled Dedicated Transport at DS1 or higher (whether as a UNE combination by themselves, with a network element possessed by CLEC, or pursuant to Commingling, or whether as a new arrangement or from a conversion of an existing service/circuit) that does not terminate to a collocation arrangement that meets the requirements of Section 2.12.3 of this Appendix Lawful UNE.  Section 2.12.2 shall apply in any arrangement that includes more than one of the UNEs, facilities, or services set forth in that Section, including, without limitation, to any arrangement where one or more UNEs, facilities, or services not set forth in Section 2.12.2 is also included or otherwise used in that arrangement (whether as part of a UNE combination, Commingled Arrangement, or otherwise), and irrespective of the placement or sequence of them.

2.12.3
A collocation arrangement meets the requirements of Section 2.12 of this Attachment Lawful UNE if it is:

2.12.3.1
Established pursuant to Section 251(c)(6) of the Act and located at SBC MISSOURI’s premises within the same LATA as the End User’s premises, when SBC MISSOURI is not the collocator; or

2.12.3.2
Located at a third party’s premises within the same LATA as the End User’s premises, when SBC MISSOURI is the collocator.

2.12.4
An interconnection trunk meets the requirements of Sections 2.12.2.2.5 and 2.12.2.2.6 of this Appendix Lawful UNE if CLEC will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk, and the trunk is located in the same LATA as the End User premises served by the Included Arrangement.

2.12.5
For a new circuit to which Section 2.12.2 applies, CLEC may initiate the ordering process if CLEC certifies that it will not begin to provide any service over that circuit until a Local Telephone Number is assigned and 911/E911 capability is provided, as required by Section 2.12.2.2.1 and Section 2.12.2.2.3, respectively.  In such case, CLEC shall satisfy Section 2.12.2.2.1 and/or Section 2.12.2.2.3 if it assigns the required Local Telephone Number(s), and implements 911/E911 capability, within 30 days after SBC MISSOURI provisions such new circuit.  CLEC must provide SBC MISSOURI with sufficient proof that such assignment and/or implementation has occurred by the end of such 30th day. 

2.12.5.1
Section 2.12.5 does not apply to existing circuits to which Section 2.12.2 applies, including conversions or migrations (e.g., CLEC shall not be excused from meeting the Section 2.12.2.2.1 and Section 2.12.2.2.3 requirements for existing circuits at the time it initiates the ordering process).
2.12.6
CLEC must provide the certification required by Section 2.12 on a form provided by SBC MISSOURI, on a circuit-by-circuit/service-by-service/Included Arrangement-by-Included Arrangement basis. 

2.12.6.1
If the information previously provided in a certification is inaccurate (or ceases to be accurate), CLEC shall update such certification promptly with SBC MISSOURI.   

2.12.7
In addition to any other audit rights provided for this Agreement and those allowed by law, SBC MISSOURI may obtain and pay for an independent auditor to audit CLEC, on an annual basis, applied on a State-by-State basis, for compliance with this Section 2.12.  For purposes of calculating and applying an “annual basis”, it means for a State a consecutive 12-month period, beginning upon SBC MISSOURI’s written notice that an audit will be performed for that State, subject to Section 2.12.7.4 of this Section. 

2.12.7.1
Unless otherwise agreed by the Parties (including at the time of the audit), the independent auditor shall perform its evaluation in accordance with the standards established by the American Institute for Certified Public Accountants (AICPA), which will require the auditor to perform an “examination engagement” and issue an opinion regarding CLEC’s compliance with the qualifying service eligibility criteria.

2.12.7.2
The independent auditor’s report will conclude whether CLEC complied in all material respects with this Section 2.12.

2.12.7.3
Consistent with standard auditing practices, such audits require compliance testing designed by the independent auditor, which typically include an examination of a sample selected in accordance with the independent auditor’s judgment.

2.12.7.4
To the extent the independent auditor’s report concludes that CLEC failed to comply with this Section 2.12, CLEC must true-up any difference in payments beginning from the date that the non-compliant circuit was established as a UNE/UNE combination, in whole or in part (notwithstanding any other provision hereof), CLEC must convert the UNE or UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services, (and SBC MISSOURI may initiate and affect such a conversion on its own without any further consent by CLEC), and CLEC shall timely make the correct payments on a going-forward basis, and all applicable remedies for failure to make such payments shall be available to SBC MISSOURI.  In no event shall rates set under Section 252(d)(1) of the Act apply for the use of any UNE for any period in which CLEC does not meet the conditions set forth in this Section 2.12 for that UNE, arrangement, or circuit, as the case may be. Also, the “annual basis” calculation and application shall be immediately reset, e.g., SBC MISSOURI shall not have to wait the remaining part of the consecutive 12-month period before it is permitted to audit again in that State. 

2.12.7.4.1
To the extent that the independent auditor’s report concludes that CLEC failed to comply in all material respects with this Section 2.12, CLEC must reimburse SBC MISSOURI for the cost of the independent auditor and for SBC MISSOURI’s costs in the same manner and using the same methodology and rates that SBC MISSOURI is required to pay CLEC’s costs under Section 2.12.7.4.2.

2.12.7.4.2
To the extent the independent auditor’s report concludes that the CLEC complied in all material respects with this Section 2.12, SBC MISSOURI must reimburse CLEC for its reasonable staff time and other reasonable costs associated in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc.).

2.12.7.5
CLEC will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, Local Telephone Number assignment documentation, and switch assignment documentation. 

2.12.8
Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, CLEC shall fully comply with this Section 2.12 in all cases and, further, the failure of SBC MISSOURI to require such compliance, including if SBC MISSOURI provides a circuit(s), an EEL(s), or a Commingled circuit, that does not meet any  eligibility criteria, including those in this Section 2.12, shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.


	Although the USTA II decision criticized and the TRRO eliminated the “qualifying services” requirements established by the TRO, there are still conditions in effect for access to UNEs, including the mandatory eligibility criteria applicable to certain loop-transport combinations. 
 

The CLEC formulation is confusing, as it attempts to engraft too much into its 2.20.1 (e.g., trying to include certain exceptions to performing the functions to combine UNEs into the intro), as well as doing it too broadly (not all exceptions recognized, not all limitations arise in the TRO, ignores statutory and other FCC rules). It makes much more sense to deal with those  subjects specifically and separately and then have those apply to EELs and other commingled arrangements, as SBC has proposed with its language.  Elsewhere, the CLECs language contradicts itself (low-capacity EEL available “without restriction” – that simply ignores other FCC rule and statutory criteria).

Also, the CLECs are wrong that the mandatory eligibility criteria apply only to EELS – they also apply to certain commingled arrangements, which by definition include more than UNEs or UNE combinations (such as an EEL).

CLEC’s language should be rejected because it inaccurately reflects the FCC’s order and rules including in 51.318(b). First, CLEC’s language suggests that a State commission has the authority to modify the FCC’s mandatory rules applicable to EELs and high-cap commingled arrangements.  That is erroneous, as the FCC did not provide for any State commission modifications (and could not have, given USTA II), and any State commission attempts to exempt or relieve CLEC obligations would unquestionably be contrary to and inconsistent with controlling law.   See the FCC’s briefing in United States Telecom Ass’n v. FCC, Nos. 00-1012 et al.(D.C. Cir. filed Jan. 16,  2004) see also Brief for the Federal Respondents in Opposition at 21-22, NARUC v. FCC, Nos. 04-12, 04-15 & 04-18 (U.S. filed Sept. 1, 2004)  (“[S]tate laws or rulings inconsistent with the FCC’s unbundling regulations would be inconsistent with the  congressionally authorized ‘implementation of the requirements of [Section 251],’ 47 U.S.C. 251(d)(3)(C), and hence preempted.”) (alteration in original).

CLEC’s audit language is also inappropriate for EELs and commingled arrangements subject to 51.318(b).  The FCC permits annual audits of EELs (and high-cap commingled arrangements, which would not be section 251 UNE combinations, and thus would need to be addressed via SBC MISSOURI’s language to ensure coverage).  The FCC has provided an absolute right to audit (e.g., to the contrary, CLECs attempt to inappropriately condition SBC’s audit right on first providing some allegation and evidence of non-compliance as to specific circuits sought to be reviewed), does not limit SBC MISSOURI’s right to be compensated for a CLEC’s failures for the period beginning on the notice date for the audit to the auditor’s report (and clearly doesn’t immunize the CLEC after the audit report date), or excuse the failure if the CLEC disconnects or converts to a wholesale service.

Moreover, the  Navigator presumes a 271 network element that it may convert to.  There may or may not be one available, but in either event, references to 271 offerings are inappropriate in a 251/252 ICA.  

And, as to any NRCs for the conversion, SBC MISSOURI is required to do work – in this case, due to the CLEC’s violation of the ICA – and SBC MISSOURI cannot be made to bear the burden of those costs caused by such violation.  

Some of CLECs’ objections are simply not well taken, as they argue with verbatim or near verbatim recitations of the FCC rule, at times modified only for ICA context/references, e.g., 2.20.2.2, 2.20.2.2.4, objection to each in 2.20.2.2.3.  

Similarly, CLECs’ objection to the “or higher” language suggests that the CLECs believes that it can avoid the mandatory eligibility criteria by using OCn-level access transport instead of DS1 or DS3 access transport.  Nothing in the TRO or its rules permits that wholesale attempt to end-run the FCC’s criteria meant to prevent CLECs from using high-cap commingled arrangements and UNE combos to replace special access.  

CLECs’ 2.20.2.2.4 attempts to re-write the FCC collocation requirement in a manner not permitted by the FCC, for example, specifically, trying to equate another carrier’s entrance facility with a collocation requirement that meets FCC rule 51.318(c).  Further, SBC does not understand the CLECs attempt to redefine a customer premises as a DS1 loop aggregation point.  There is nothing in the FCC rules that permit, much less require, an SBC central office to be treated as a customer premises in a loop definition.  The customer premise is where it is, which is at the opposite end of SBC’s MDF or its equivalent.

SBC does not understand the lack of “association” between the EEL termination point and the interconnection point.  The FCC rule requires “each circuit” to be “served by an interconnection trunk”.  The CLECs language seeks to avoid that connection, and instead let the CLEC point so some other interconnection trunk somewhere else, as if this were merely a counting exercise.

There is no basis for CLEC’s proposal to use a “blanket” certification that each and every order.  Given that SBC has a limited right to reject the CLEC’s requests if it provides the certification, to avoid audits, requests made in error, disputes, etc., the CLEC must be required to certify for each circuit as part of the requesting process, in order to demonstrate that it has done the necessary analysis and factual inquiry that its request meets the FCC’s rules.   It is required to do so for UNE loops and UNE dedicated transport at the time requested; doing so here imposes no additional burden.  Instead, it helps ensure that the CLEC’s request is an appropriate and authorized request. 

Fuentes-Niziolek 

Direct pp. 20-22

	What are the appropriate service order charges for Commingling requests that have yet to be developed or flow through?
	6
	
	2.11.1.3
  Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.   For commingling orders pursuant to the FCC Triennial Review Order but which SBC MISSOURI has either (a) not developed a process, or (b) developed a process that falls out for manual handling, SBC MISSOURI will charge CLEC the Electronic Service Order (Flow Thru) Record Simple charge for processing CLEC’s order.
	
	2.11.1.3
  Where processes for any Commingling requested pursuant to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines.   
	The CLEC’s proposal is unreasonable because it would require SBC MISSOURI to create and implement processes for as-yet-unrequested conversions or relinguish SBC Missouri’s right to charge for the manual service orders until a flow through order was created.



	Is it appropriate for Navigatorr to submit the costs associated with the BFR before requiring SBC Missouri to implement the BFR request?
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	2.29.11   CLEC shall not order and SBC Missouri shall not provision the  Unbundled Network Element which is the subject of the BFR until: (1) the Interconnection Agreement Amendment is  filed with the Commission 

	
	2.29.11   CLEC shall not order and SBC Missouri shall not provision the Lawful Unbundled Network Element which is the subject of the BFR until: (1) the Interconnection Agreement Amendment is   filed with the Commission; and (2) full payment for Final Quote costs has been received.


	(a)
Yes.  It is appropriate that a CLEC, as the cost-causer, pay for all costs associated with dealing with a BFR.  This includes preliminary analysis through the final quote costs.  By definition, BFRs address situations outside the normal scope of SBC’s product offerings, and are undertaken only at the request of a specific CLEC.  Because these are outside the scope of SBC’s normal offerings, BFRs entail additional incremental costs which are not recovered by SBC through other charges.  It is patently unfair for a CLEC to attempt to shift these costs to SBC, when the BFR is initiated solely in order to benefit a CLEC and only upon a specific CLEC’s request.  To ensure recovery of these costs, Navigator should submit them together with its initial order before requiring provisioning by SBC.

	Which Party’s language accurately describes the party in control of the inside wire on the End User’s side of the NID?
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	3.2
The UNE Network Interface Device (NID) is a cross-connect used to connect loop facilities to inside wiring. The fundamental function of the NID is to establish the official network demarcation point between a carrier and its end user customer.  The NID contains the appropriate and accessible connection points or posts to which the service provider and the end user customer each make its connections.  The UNE Network Interface Device (NID) is defined as any means of interconnection of End User premises wiring to SBC MISSOURI’ distribution loop facilities, such as a cross connect device used for that purpose.  Fundamentally, the UNE NID establishes the final (and official) network demarcation point between the loop and the End User’s inside wire. Maintenance and control of the End User's inside wiring (on the End User's side of the NID) is under the control of the premises owner, except in those multi-unit tenant properties where SBC MISSOURI owns and maintains control over inside wire within a building or on a property up to the NID, maintenance and control of the End User's inside wiring (i.e., on the End User's side of the NID) is under the control of the End User. Allowed Use of SBC MISSOURI’ installed cable and wiring on a multi-unit property pursuant to Section 15 of SBC’s General Exchange Tariff shall not deprive CLEC of access to existing SBC MISSOURI-owned inside wiring and existing NID.  Conflicts between telephone service providers for access to the End User's inside wire must be resolved by the End User. Pursuant to applicable FCC rules, SBC MISSOURI offers nondiscriminatory access to the NID on an unbundled basis to CLEC for the provision of a Telecommunications Service.  CLEC access to the NID is offered as specified below.

	
	3.2
The Lawful UNE Network Interface Device (Lawful NID) is a cross-connect used to connect loop facilities to inside wiring. The fundamental function of the Lawful NID is to establish the official network demarcation point between a carrier and its end user customer.  The Lawful NID contains the appropriate and accessible connection points or posts to which the service provider and the end user customer each make its connections.  The Lawful UNE Network Interface Device (NID) is defined as any means of interconnection of End User premises wiring to SBC MISSOURI’ distribution loop facilities, such as a cross connect device used for that purpose.  Fundamentally, the Lawful UNE NID establishes the final (and official) network demarcation point between the loop and the End User’s inside wire. Maintenance and control of the End User's inside wiring (on the End User's side of the Lawful NID) is under the control of the  End User.  Conflicts between telephone service providers for access to the End User's inside wire must be resolved by the End User. Pursuant to applicable FCC rules, SBC MISSOURI offers nondiscriminatory access to the Lawful NID on an unbundled basis to CLEC for the provision of a Telecommunications Service.  CLEC access to the Lawful NID is offered as specified below.

	SBC Missouri’s language accurately defines a NID and that SBC has no control of the inside wire on the End User’s side of the NID.  The language proposed by Navigator has two major flaws which are as follows:  

1)  Navigator’s language indicates that in the majority of the time the customer owns the wiring inside the building.  This assumption by Navigator is incorrect for Missouri.  In Missouri, it is just the opposite - SBC Missouri owns the "inside wire subloop", which is the wiring from the SBC building terminal to the first jack in the apartment in locations where the property owner has chosen multiple demarcation.

2)  Navigator’s language refers to a term of  “Allowed Use”.  “Allowed Use” is not in the Missouri General Exchange Tariff in any section, including the reference to Section 15 which Navigator proposes.  “Allowed Use” is only applicable in MISSOURI and it is indeed in Section 15 of the MISSOURI General Exchange Tariff.  Any reference to “Allowed Use” should not be considered in Missouri.  Also “Allowed Use” is for wiring that is on the customer's side of the demarcation point and is therefore deregulated, beyond the jurisdiction of any Utility Commission.

For these reasons, Navigators language should be rejected and the Commission should accept SBC’s language of “End User.”



	Which Party’s proposed Loops language should be adopted?
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	4.2
Pursuant to applicable FCC rules, a local loop network element is a transmission facility between a distribution frame (or its equivalent) in an SBC-MISSOURI Central Office and the loop demarcation point at an End User customer premises.  Therefore, consistent with the applicable FCC rules, SBC-MISSOURI will make available the UNE local loops set forth herein below between a distribution frame (or its equivalent) in an SBC-MISSOURI Central Office and the loop demarcation point at an End User customer premises. The Parties acknowledge and agree that SBC-MISSOURI shall not be obligated to provision any of the  UNE local loops provided for herein to cellular sites or to any other location that does not constitute an End User premises. Where applicable, the UNE local loop includes all wire within multiple dwelling and tenant buildings and campuses that provides access to End User premises wiring, provided such wire is owned and controlled by SBC-MISSOURI.  The UNE local loop includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and CLEC requested line conditioning (subject to applicable charges in Appendix Pricing). The UNE Local Loop includes, but is not limited to are copper loops (two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g. DS0s and integrated services digital network lines]), as well as two-wire and four-wire copper loops conditioned, at CLEC request and subject to charges, to transmit the digital signals needed to provide digital subscriber line services), UNE DS1 Digital Loops and  UNE DS3 Digital Loops, fiber, and other high capacity loops to the extent required by applicable law where such loops are deployed and available in SBC MISSOURI wire centers. CLEC agrees to operate eachUNE local loop type within the technical descriptions and parameters accepted within the industry.
	
	4.2
Pursuant to applicable FCC rules, a local loop network element is a transmission facility between a distribution frame (or its equivalent) in an SBC-MISSOURI Central Office and the loop demarcation point at an End User customer premises.  Therefore, consistent with the applicable FCC rules, SBC-MISSOURI will make available the Lawful UNE local loops set forth herein below between a distribution frame (or its equivalent) in an SBC-MISSOURI Central Office and the loop demarcation point at an End User customer premises. The Parties acknowledge and agree that SBC-MISSOURI shall not be obligated to provision any of the Lawful UNE local loops provided for herein to cellular sites or to any other location that does not constitute an End User premises. Where applicable, the Lawful UNE local loop includes all wire within multiple dwelling and tenant buildings and campuses that provides access to End User premises wiring, provided such wire is owned and controlled by SBC-MISSOURI.  The Lawful UNE local loop includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and CLEC requested line conditioning (subject to applicable charges in Appendix Pricing). The Lawful UNE Local Loop includes, but is not limited to are copper loops (two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g. DS0s and integrated services digital network lines]), as well as two-wire and four-wire copper loops conditioned, at CLEC request and subject to charges, to transmit the digital signals needed to provide digital subscriber line services), Lawful UNE DS1 Digital Loops (where they have not been Declassified and subject to caps set forth in 4.3.4.4.1 and Lawful UNE DS3 Digital Loops (where they have not been Declassified and subject to caps set forth in Section 4.3.5.4.1), and Fiber-to-the-Home and Fiber-to-the-Curb Loops (as defined in 47 C.F.R. § 51.319(a)(3)) (“FTTH Loops” and “FTTC Loops”) in those instances where SBC MISSOURI has deployed such fiber in parallel to, or in replacement of, an existing copper loop facility and elects to retire the copper loop, in which case SBC MISSOURI  will provide nondiscriminatory access to a 64 kilobits per second transmission path capable of voice grade service over the FTTH Loop or FTTC Loop on an unbundled basis, where such loops are deployed and available in SBC MISSOURI wire centers. CLEC agrees to operate each Lawful UNE local loop type within the technical descriptions and parameters accepted within the industry.
	SBC MISSOURI’s proposed loop language being disputed by Navigator accurately reflects that SBC MISSOURI is obligated to provide two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g. DS0s and integrated services digital network lines]), two-wire and four-wire copper loops conditioned, at CLEC request and subject to charges, to transmit the digital signals needed to provide xDSL-based service. SBC MISSOURI’s proposed language also reflects that it is obligated to provide UNE DS1 and DS3 Digital Loops where such UNE Loops have not been declassified as provided for in the FCC’s TRO Remand Order (“TRRO”) and subject to the caps set forth in SBC MISSOURI’s proposed language in Sections 4.3.4.4.1 and 4.3.5.4.1, respectively. It is unclear why Navigator is objecting to SBC MISSOURI’s proposed language which makes clear that SBC Missouri is obligated to provide UNE DS1 and DS3 Digital Loops under the Parties’ successor ICA except in those instances where such Loops have been declassified or the caps provided for in the FCC’s TRRO and rules have been met. SBC MISSOURI has no obligation to provide unbundled access to UNE DS1 and DS3 Digital Loops where no impairment has been found to exist. In addition, it is unclear why Navigator is objecting to SBC MISSOURI’s proposed language which reflects it is only obligated to provide “Lawful” UNE loops when both Parties to the successor ICA have an obligation to comply with the law. For these reasons, SBC MISSOURI’s proposed language for purposes of Section 4.2 to Appendix UNE of the Parties’ successor ICA should be adopted. See TRRO and 47 C.F.R. §§51.319(a)(4) or 51.319(a)(5).  
Navigator has also proposed that language be added to Section 4.2 which reflects that in addition to all of the UNE local loop types addressed in Section 4.2, SBC MISSOURI must also provide “fiber, and other high capacity loops to the extent required by applicable law.” With respect to Navigator’s proposed language referring to “fiber” loops, SBC MISSOURI agrees that it is obligated to provide Fiber Loops as set forth in the FCC’s Order on Reconsideration and implementing rule, 47 C.F.R. §51.319(a)(3), in the limited circumstance that such FTTH and FTTC loops are subject to unbundling. In particular, the FCC’s Order on Reconsideration and Fiber Loops rule provide that an incumbent LEC’s only unbundling obligations with respect to FTTH and FTTC loops is in those instances where SBC MISSOURI has deployed such fiber in parallel to, or in replacement of, an existing copper loop facility and elects to retire the copper loop, in which case SBC MISSOURI  will provide nondiscriminatory access to a 64 kilobits per second transmission path capable of voice grade service over the FTTH Loop or FTTC Loop on an unbundled basis. See FCC’s Order on Reconsideration and 47 C.F.R. §51.319(a)(3).  Therefore, SBC MISSOURI has added proposed language under its language column to address Fiber Loops as defined by the FCC. SBC MISSOURI objects to Navigator’s general reference to “fiber loops” because the only type of fiber loops other than FTTH or FTTC loops are dark fiber loops and the FCC definitively concluded in its TRRO that an incumbent LEC has no obligation to provide new dark fiber loops as UNEs. See TRRO and 47 C.F.R. §51.319(a)(6). For these reasons, Navigator’s proposed language referring to “fiber” loops should be rejected and SBC MISSOURI’s newly proposed language addressing FTTH and FTTC loops should be adopted. 

Finally, SBC MISSOURI objects to Navigator’s vague language which provides that SBC MISSOURI must provide unbundled access to “other high capacity loops” to the extent required by applicable law. The only “high capacity” loops which SBC MISSOURI has an obligation to provide on an unbundled basis under current controlling law are UNE DS1 and DS3 Digital Loops in those instances where such Loops have not been declassified or the caps provided for in the FCC’s TRRO and rules have not been met. The FCC has definitively concluded that incumbent LECs have no obligation to provide unbundled access to dark fiber loops or to OCn loops and therefore, SBC MISSOURI’s proposed language in this Section 4.2 already addresses all of the unbundled local loop types that are available to Navigator under applicable law. See TRO ¶202, TRRO and 47 C.F.R. §51.319(a)(6).

	a) Is it appropriate to add conflicting performance standards in the UNE Appendix when the Performance measures Appendix already governs suich activities?

b) Should Navigator’s proposed language unlawfully seeking access to “broadband” loops be rejected?
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	SBC MISSOURI must provide timely access to unbundled loops offered under the terms of this agreement.  SBC MISSOURI’ timeliness will be measured as required by the provisions in Appendix: Performance Measurements. (i.e., the lesser of three days or the standard interval offered by SBC MISSOURI to its retail customers).  Notwithstanding the provisions set forth in the Performance Measurements section of the Agreement, if SBC MISSOURI is unable to provide timely access to unbundled loops (including causes due to lack of efficient processes or systems) and if SBC MISSOURI has established, or can establish via routine network modifications, broadband connectivity to the customer premise, then SBC MISSOURI must provide timely access to a broadband loop (including all of the functions, features, and capabilities of the broadband loop until such time as access to the unbundled loop is completed.
	
	
	11a  Navigators efforts to impose additional performance measures standards in the UNE Appendix should be rejected.  The performance standards for the installation of loops are contained in the Performance Measures Appendix—Business rules and are the standards applicable to all CLECs.  Navigator is seeking shorter time frames than available to other CLECs.  Performance standards must continue to reflect parity and not be used to force, SBC, via remedy exposure to offer a superior process.

 b) Yes. As an initial matter, Navigator is inappropriately seeking to require that SBC Missouri provide loops to Navigator within Navigator’s demanded time frames and its proposed language should be rejected. SBC Missouri’s performance measurements are addressed in Appendix: Performance Measurements and it is not appropriate for Navigator to seek to dictate conflicting/contrary provisions in its proposed language. SBC Missouri’s obligation with respect to provisioning UNE loops is to provision those UNEs on a nondiscriminatory basis and at parity. SBC Missouri is not required to provision UNE loops within individual timeframes that are dictated by individual CLECs and could not possibly meet each individual CLEC’s demand. Rather, SBC Missouri’s obligations with respect to performance, including as to the provisioning of UNE loops, are appropriately addressed in the context of Appendix Performance Measures. Under Navigator’s proposed language, three days would be the longest interval in which any unbundled loop could be provisioned irrespective of what Appendix Performance Measures may call for).  

Navigator also inappropriately seeks to require that SBC Missouri provision to Navigator a so-called “broadband” loop if SBC Missouri cannot provision a loop within Navigator’s dictated timeframe, including all functions, features and capabilities of the broadband loop. Although Navigator’s proposed language is ambiguous at best, it appears Navigator is improperly seeking unbundled access SBC Missouri’s hybrid loops, including the packetized bandwidth and capabilities of SBC Missouri’s hybrid loops for the deployment of broadband service in direct contravention of the FCC’s TRO and implementing rules, as upheld in USTA II, and must be rejected. In particular, the TRO and USTA II decisions require only that SBC Missouri make available 2-wire and 4-wire all copper xDSL loops and subloops for the provision of data (broadband) service. In its TRO, the FCC found that ILECs have no obligation to make available access to the packetized bandwidth and capabilities of their hybrid loops and have no obligation to make available unbundled access to the TDM non-packetized features and functions of their hybrid loops for the deployment of broadband services, but rather, only for the deployment of voice-grrade services. 

In ¶200 of its TRO, the FCC states: “we decline to require incumbent LECs to provide unbundled access to their hybrid loops for the provision of broadband services.” Rather, the FCC made clear in ¶ 200 and FN 627 of the TRO, that ILECs are only obligated to make available on an unbundled basis the TDM features, functions, and capabilities of their hybrid loops for CLECs to provide narrowband services – specifically, as noted by the FCC, so that CLECs could continue “providing both traditional narrowband services (e.g,. voice, fax, dial-up Internet access) and high-capacity services like DS1 and DS3 circuits.”  (However,  pursuant to the TRRO, SBC Missouri is not obligated to provide DS1 or DS3 circuits where no impairment has been found to exist). (The FCC has also concluded that in lieu of providing unbundled access to the TDM-based narrowband non-packetized path of a hybrid loop, the ILEC can instead make available a home-run copper loop). See TRO ¶296. 

Moreover, Navigator’s proposed language could be construed to improperly be seeking access to all fiber loops which SBC clearly has no obligation to provide when a copper loop is in place and has not been retired. See FCC’s Order on Reconsideration and 47 C.F.R. §51.319(a)(3). 

In sum,  there is no such thing as a “broadband loop” and one can only assume that Navigator, by way of its proposed language, is improperly seeking access to SBC Missouri hybrid loops, including the packetized capabilities of such loops,  or FTTH or FTTC loops in direct contravention of the FCC’s TRO and its Order on Reconsideration and associated rules, 47 C.F.R. §§51.319(a)(2) and (a)(3). 

For all of the reasons above, Navigator’s proposed language must be rejected. 



	Should the term “spare” be defined in this attachment?
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	4.3.1.2
If CLEC requests one or more UNE loops serviced by Integrated Digital Loop Carrier (IDLC) SBC MISSOURI will, where available, move the requested loop(s) to a spare, existing all-copper or universal digital loop carrier UNE loop at no additional charge to CLEC.  If however, no spare UNE loop is available, as defined above, SBC MISSOURI will within two (2) business days of CLEC’s request, notify CLEC of the lack of available facilities.  “Spare” means an existing digital loop carrier unbundled loop that is not defective and is either (1) not currently being used to provide service to any customer or (2) is being used to serve a customer but that customer has decided to migrate to CLEC and CLEC has requested reuse of the loop and will port customer’s telephone number to CLEC.
	
	4.3.1.2
If CLEC requests one or more Lawful UNE loops serviced by Integrated Digital Loop Carrier (IDLC) SBC MISSOURI will, where available, move the requested loop(s) to a spare, existing all-copper or universal digital loop carrier Lawful UNE loop at no additional charge to CLEC.  If however, no spare Lawful UNE loop is available, as defined above, SBC MISSOURI will within two (2) business days of CLEC’s request, notify CLEC of the lack of available facilities. 
	CLECs language pertaining to the definition of a “spare” is inappropriate because it assumes that a released loop can be automatically reserved or turned over to the requesting CLEC.  However, this is not true.  The process is that once the loop is released it is in fact disconnected from ownership from the first CLEC and goes into an “assignable inventory pool”…the released loop is considered spare if 1) it is not damaged; 2) if it is not part of SBC’s capacity planning forecast, and is not required for SBC’s own customers; 3) and there are no other pending existing requests by other CLECs.  If these conditions are met, then the process is that the released loop must be priced at TELRIC, and it will be provisioned on a first come first serve basis.

	Given the TRRO decision, should CLEC be allowed to purchase UNE switching in this ICA?
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	11.0 Local Circuit Switching


Unbundled Local Switching, as an unbundled network element under Section 251, shall be available to CLEC under the transition plan described in the FCC’s TRRO and implemented in Section ___ of this Attachment 6.  Unbundled Local Switching as an unbundled network element under Section 271 and to the extent it is available under Section 251, shall be provided in accordance with Sections _____through _____inclusive, below.



8.0
Local Switching


Definition:  The local switching element encompasses line-side and trunk side facilities plus the features, functions and capabilities of the switch.  The line side facilities include the connection between a loop termination at, for example, a main distribution frame (MDF), and a switch line card.  Trunk-side facilities include the connection between, for example, trunk termination at a trunk-side cross-connect panel and a trunk card.  The local switching element includes all features, functions, and capabilities of the local switch, including but not limited to the basic switching function of connecting lines to lines, lines to trunks, trunks to lines and trunks to trunks.  It also includes the same basic capabilities that are available to SWBT customers, such as a telephone number, dial tone, signaling and access to 911, access to operator services, access to directory assistance, and features and functions necessary to provide services required by law.  In addition, the local switching element includes all vertical features that the switch is capable of providing, including custom calling, CLASS features, and Centrex-like capabilities as well as any technically feasible customized routing, blocking/screening, and recording functions.

8.1.1
The local switching element also includes access to all call origination and completion capabilities (including intraLATA and interLATA calls), and CLEC is entitled to all revenues associated with its use of those capabilities, including access and toll revenues.  SWBT will provide CLEC with recordings which will permit it to collect all access or toll revenues associated with the use of the local switching element.

8.2     Technical Requirements

8.2.1
SWBT will provide the local switching element so that the dialing plan associated with the port will be equal to the dialing plan established in the office for SWBT’s own customers. When the established dialing plan calls for 10 digit dialing, it will apply equally to Unbundled Local Switching purchased by CLEC.

8.2.2
Except as required to fulfill CLEC requests for customized routing, SWBT’s Local Switching element will route local calls on SWBT’s common network (i.e., Common Transport) to the appropriate trunk or lines for call origination transport according to the same criteria that SWBT applies to its own calls.

8.2.3
SWBT should route all local operator services and directory assistance calls to a single destination designated by CLEC where technically feasible.

8.2.3.1
Subject to the above, SWBT will provide Customized Routing with Unbundled Local Switching or Resale only according to the following conditions:  Customized Routing will only be permitted on a class of call basis (i.e., all Directory Assistance Calls and/or all Operator Services calls (or all local calls for Unbundled Local Switching only) must be routed to the same dedicated facility.)  CLEC may request additional types of Customized Routing for local calls through the Special Request Process.

8.2.3.2
Permanent prices for AIN Customized Routing are found in Appendix Pricing UNE – Schedule of Prices.  The AIN Customized Routing prices also will apply to Customized Routing in any Missouri local switches that are not AIN compatible, and SWBT will supply Customized Routing for these switches through the Line Class Code method or other method agreed upon by the parties.

5.2.3.3 Intentionally left blank

8.2.3.4
For particular customer serving arrangements in which Customized Routing is not available through AIN, if CLEC requests Customized Routing of OS/DA calls by the Line Class Code method (LCC), CLEC will pay rates to be established by future negotiation or arbitration.  If CLEC does not so request, Customized Routing will be unavailable and the customer’s operator services and directory assistance calls will be routed to the SWBT OS/DA platform as defined in Attachment 22 DA-Fac and Attachment 23 OS-Fac.  CLEC will pay appropriate OS/DA charges for SWBT to properly handle such calls to SWBT's OS/DA platform found in Attachment 22 DA-Fac and Attachment 23 OS-Fac.  The particular customer serving arrangements in which customized routing is not available through AIN consist of the following: end user service with voice activated dial served out of a 5ESS switch; coin services where SWBT’s network rather than the telephone provides the signaling; hotel/motel services; and certain CENTREX-like services with features that are incompatible with AIN.

8.2.4
Customized Routing of CLEC Directory Assistance and Operator Services; Call Blocking/Screening

8.2.4.1
Where CLEC purchases Unbundled Local Switching or Resale and elects to provide Directory Assistance and Operator Services to its customers through its own Directory Assistance and Operator Services platforms, SWBT will provide the functionality and features required to route calls from CLEC customers for Directory Assistance and Operator Services to CLEC designated trunks for the provision of CLEC Directory Assistance and Operator Services, in accordance with this Attachment.

8.2.4.2
SWBT agrees to provide CLEC the AIN solution for customized routing in each of its end offices.

8.2.4.2.1
SWBT will provide to CLEC the functionality of blocking calls (e.g., 900, international calls (IDDD) and toll calls) by line or trunk to the extent that SWBT provides such blocking capabilities to its customers and to the extent required by law.  In those end offices where AIN is deployed, there will be no additional charge for blocking/screening for the above listed standard blocking/screening capabilities.

8.2.4.2.2
When CLEC uses unbundled local switching and requests blocking/screening for one of those particular customer serving arrangements that are not AIN compatible, SWBT will provide blocking/screening via special line class codes at rates to be negotiated by the Parties. The particular customer serving arrangements consist of the following: end user service with voice activated dial served out of a 5ESS switch; coin services where SWBT’s network rather than the telephone provides the signaling; hotel/motel services; and certain CENTREX-like services with features that are incompatible with AIN.

8.2.4.3
SWBT has deployed customized routing via AIN technology.  SWBT will provide Customized Routing via LCC technology at the request of CLEC.  In the event a CLEC specifically requests an LCC in any local switch where AIN is implemented, SWBT shall provide a forward-looking cost estimate to the CLEC through the Special Request Process, provided that such LCC needs to be developed to accommodate the CLEC’s customized routing requirement or calling scope.  CLEC will pay the costs for implementing the request, provided that, if CLEC does not agree with SWBT's proposed charges for LCC customized routing, SWBT will submit its costs and proposed prices to the Commission for approval in accordance with TELRIC requirements, and CLEC will only be required to pay the prices approved by the Commission.  If a CLEC requests an LCC in a switch where that LCC is already implemented and used by SWBT, no charge as related to development of such LCC applies.

8.2.4.4
SWBT will make available to CLEC the ability to route all local Directory Assistance and Operator Services calls (e.g., 1+411, 0-, and 0+ seven or ten digit local, 1+HNPA+555-1212) dialed by CLEC Customers to the CLEC Directory Assistance and Operator Services platform.  Customized Routing will not be used in a manner to circumvent the inter or intraLATA PIC process directed by the FCC.  To the extent that intraLATA calls are routed to CLEC OS and DA platforms, CLEC may complete such calls and receive the associated revenue.

8.2.4.5
SWBT will provide the functionality and features within its local switch (LS) to route CLEC customer-dialed Directory Assistance local calls to CLEC.  (Designated trunks via Feature Group C signaling, or as the Parties may otherwise agree, for direct-dialed calls (i.e., sent paid).)

8.2.4.6
SWBT will provide the functionality and features within its LS to route CLEC dialed 0/0+ local calls to CLEC.  (Designated trunks via operator services Feature Group C signaling.)

8.2.4.7  Intentionally left blank

8.2.4.8
Intentionally left blank

8.2.4.9
Direct routing capabilities described herein will permit CLEC customers to dial the same telephone numbers for CLEC Directory Assistance and Operator Services that similarly-situated SWBT customers dial for reaching equivalent SWBT services.

8.2.4.10
SWBT, no later than five (5) days after the date CLEC requests the same, will provide to CLEC the emergency public agency (e.g., police, fire, ambulance) telephone numbers used by SWBT in each NPA-NXX.  Such data will be transmitted via paper copies of all SWBT emergency listings reference documents from all of SWBT’s Operator Services offices.  CLEC agrees to indemnify and hold SWBT harmless from all claims, demands, suits or actions by third parties against SWBT, or jointly against CLEC and SWBT, arising out of its provision of such information to CLEC.

8.2.5
SWBT will provide the Local Switching element only with standard central office treatments (e.g., busy tones, vacant codes, fast busy, etc.), supervision and announcements.

8.2.6
SWBT will perform testing through the Local Switching element for CLEC customers in the same manner and frequency that it performs such testing for its own customers for an equivalent service.

8.2.7
SWBT will repair and restore any SWBT equipment or any other maintainable component that may adversely impact Local Switching.

8.2.8
SWBT will control congestion points such as those caused by radio station call-ins, and network routing abnormalities, using capabilities such as Automatic Call Gapping, Automatic Code Gapping, Automatic Congestion Control, and Network Routing Overflow. CLEC agrees to respond to SWBT’s notifications regarding network congestion.

8.2.9
SWBT will perform, according to its own procedures and applicable law, manual traps as requested by designated CLEC personnel (Attachment 16: Network Security) and permit customer originated call trace (Attachment 1: Resale, Appendix Services/Pricing).  CLEC will obtain all necessary legal authorization for the call trace.

8.2.10
SWBT will record billable events, where technically feasible, and send the appropriate billing data to CLEC as outlined in Attachments 9 and 10.

8.2.11
SWBT will provide switch interfaces to adjuncts in the same manner it provides them to itself.  CLEC requests for use of SWBT adjuncts will be handled through the Special Request process.

8.2.12
SWBT will provide Usage Data and trouble history regarding a customer line, upon CLEC's request as provided in Attachment: 8 and Attachment: 10.
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SWBT will allow CLEC to designate the features and functions that are activated on a particular unbundled switch port to the extent such features and functions are available or as may be requested by the Special Request process.  When CLEC purchases Unbundled Local Switching (ULS), SWBT will provide CLEC the vertical features that the switch is equipped to provide.

8.3
Interface Requirements:

8.3.1
Unbundled Local Switching (ULS) Port includes the central office switch hardware and software required to permit the transport or receipt of information over the SWBT local switching network or other interconnected networks.   The ULS Port provides access to all features, functions and capabilities of the local switch.  The ULS Port charge includes the charges for cross connect to the main distribution frame or DSX panel.  SWBT will provide the following switch ports:

8.3.1.1
Analog Line Port:  A line side switch connection available in either a loop or ground start signaling configuration used primarily for switched voice communications including centrex-like applications.  When CLEC orders a Loop/Switch combination in which the loop is served by IDLC, CLEC will pay the applicable loop charge and an Analog Line Port charge.

8.3.1.2
Analog (DID) Trunk Port:  A trunk side switch connection used for voice communications via customer premises equipment primarily provided by a Private Branch Exchange (PBX) switch.

8.3.1.3
DS1 Trunk Port:  A digital trunk side switch connection that provides the equivalent of 24 paths used primarily for voice communications via customer premises equipment provided by a PBX switch (4 wire).

8.3.1.4
ISDN Basic Rate Interface (BRI) Port:  A line side switch connection which provides ISDN Basic Rate Interface (BRI) based capabilities including centrex-like applications.  When CLEC orders a Loop/Switch combination in which the loop is served by IDLC, CLEC will pay the applicable loop charge and a BRI Port charge.

8.3.1.5 ISDN Primary Rate Interface (PRI) Port: switch connection which provides Primary Rate Interface (PRI) ISDN Exchange Service capabilities.  Analog line port numbers (POTS) that are requested to be routed to this PRI trunk side port will be priced separately.  The price for accomplishing this function is contained in Appendix Pricing UNE Schedule of Prices under "DS1 Digital Trunk Port" and labeled "Regular Numbers."

8.3.1.6
Input/Output (I/O) Port:  Provides access to the switch for a variety of functions including but not limited to voice mail functions (e.g., SMDI Port).  CLEC must have access to full functionality of the switch including but not limited to voice mail functions.  The cost of a feature-specific I/O port is already included in the feature hardware additive applied in SCIS/IN.  Any other I/O ports necessary shall be priced through the Special Request Process. This means that CLEC does not pay an additional amount for an SMDI ("voice mail") port, or for the input/output port that provides report generation for PBX customers.

8.3.1.7
When CLEC purchases switch ports, the applicable prices contained on Appendix Pricing UNE - Schedule of Prices and labeled “Port Charge per month” will apply.  In addition, applicable usage sensitive charges are found in Appendix Pricing UNE - Schedule of Prices labeled “Local Switching”.

8.3.1.8
This Section Intentionally Left Blank

8.3.1.9
CLEC may request additional port types from SWBT through the Special Request process.

8.4
Tandem Switching

8.4.1
Definition:  Tandem Switching is defined as:  (1) trunk-connect facilities, including but not limited to the connection between trunk termination at a cross-connect panel and a switch trunk card, (2) the basic switching function of connecting trunks to trunks; and (3) all technically feasible functions that are centralized in tandem switches (as distinguished from separate end office switches), including but not limited to call recording, the routing of calls to operator services, and signaling conversion features.

8.4.1.1
When CLEC uses Tandem Switching, SWBT will charge the price shown on Appendix Pricing UNE - Schedule of Prices labeled “Tandem Switching”, subject to the Blended Transport provisions of Section 8.2.2.1.1.1.1 of Appendix Pricing UNE.  No port charge applies with Tandem Switching.
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8.5.1
Tandem Switching will provide trunk to trunk connections for local calls between two end offices including two offices belonging to different CLECs (e.g., between an CLEC end office and the end office of another CLEC).

8.5.2
To the extent all signaling is SS7, Tandem Switching will preserve CLASS/LASS features and Caller ID as traffic is processed.  Additional signaling information and requirements are provided in Section 9.

8.5.3
SWBT will perform testing through the Tandem Switching element for CLEC in the same manner and frequency that it performs such testing for itself.

8.5.4
To the extent that SWBT manages congestion from the Tandem Switching element for itself, it will control congestion points such as those caused by radio station call-ins, and network routing abnormalities, using capabilities such as Automatic Call Gapping, Automatic Code Gapping, Automatic Congestion Control, and Network Routing Overflow.  CLEC agrees to respond to SWBT’s notifications regarding network congestion.

8.5.5
Where SWBT provides the Local Switching Network element and the Tandem Switching Network element to CLEC from a single switch, both Local Switching and Tandem Switching will provide all of the functionality required of each of these Network Elements in this Agreement.


	Navigator requested to insert Local Switching language but at the time of the filing had not provided the new proposed language.
	11.0 See SBC Missouri’s Proposed Embedded Base Temporary Rider.
	SBC MISSOURI has proposed contract language to smoothly handle the application of the FCC’s TRRO Transition periods for embedded base elements such as Mass Market ULS and UNE-P and DS1/DS3/Dark Fiber Loops and Transport.  While  Navigator attempts to drag those elements into the new agreement, with lengthy contract provisions that will undoubtedly lead to confusion and disputes, SBC MISSOURI’s approach is simpler and will be easier to implement.  Basically, SBC MISSOURI’s Embedded Base Temporary Rider is designed to lie “on top of” the Parties’ new interconnection agreement, but “points back to” the Parties’ prior agreement for the terms and conditions to cover these now-Declassified elements.  It makes no sense to spend party and Commission resources haggling over specific terms and conditions to govern elements that are supposed to be gone in 12 – 18 months, according to the FCC.

In light of the TRO and TRRO decisions, local circuit switching is no longer required to be provided  beyond embedded base mass market  ULS/UNE-P until 3/11/06.  CLEC may certainly acquire these capabilities by other means outside of the 251 unbundling requirements, and in fact, SBC MISSOURI is willing to discuss further with CLEC outside of the 251/252 context.  In light of the Court’s vacatur of  the mass market UNE switching obligation, the  Navigator’s example using switch port combinations should be rejected, including the implication that the CLECs can obtain any new ULS/UNE-P, whether via a new order, and conversion request. Any and all SBC obligations to provide ULS/UNE-P must be limited to embedded base ULS/UNE-P.

For the same reason,  Navigator’s 6.2 should be rejected.  Even under pre-USTA II and TRRO, tandem switching was no longer required to be offered separately from local circuit switching, but was instead included within that UNE which was only available to serve end users.

As to 6.2, in light of the TRRO transition for embedded base mass market ULS/UNE-P, there is no need for  Navigator’s language regarding SS7 signaling inasmuch as unbundling signaling was only available in conjunction with use of UNE switching.  SBC MISSOURI’s position should be adopted. 

 Navigator’s 6.9.1.3 and 15.5.3 are unnecessary, as each involves “enterprise market” switching, which is no longer required to be unbundled.   

As to embedded base Mass Market switching (including used to provide coin service), there is no need for  Navigator’s language regarding unbundled shared transport , and the Commission should instead use SBC’s rider approach to preserve the CLECs’ earlier shared transport terms.

For the foregoing reasons, SBC MISSOURI’s proposed TRRO Rider  should be adopted.   
 

	
	
	
	
	
	
	


� SBC has proposed the use of the term "Lawful UNE" in this appendix and in other parts of the agreement. The parties have agreed to raise this issue in the UNE DPL, rather than in every appendix. Accordingly, this issue is set forth in UNE Issue 1. The parties have agreed to conform the entire agreement as appropriate based on the Commission's order relative to UNE Issue 1.
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Key:  
Underline language represents language proposed by Navigator and opposed by SBC MISSOURI. 
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Bold represents language proposed by SBC MISSOURI and opposed by NAVIGATOR. 
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