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	Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?


	1
	Whereas Clauses
	WHEREAS, by its TRO, the FCC ruled that certain network elements were not required to be provided as unbundled network elements under Section 251(c)(3) of the Telecommunications Act of 1996 (“Act”); and 

WHEREAS, the U.S. Circuit Court of Appeals, District of Columbia Circuit released its decision in United States Telecom Ass'n v. F.C.C., 359 F3d 554 (D.C. Cir. 2004) ("USTA II") on March 2, 2004 and its associated mandate on June 16, 2004; and

WHEREAS, the USTA II decision vacated certain of the FCC rules and parts of the TRO requiring the provision of certain unbundled network elements under Section 251(c)(3) of the Act ; and

WHEREAS, the FCC issued its Order on Remand, including related unbundling rules, 
 on February 4, 2005 (“TRO Remand Order”); and 

2.     For purposes of this Section, “Mass Market” shall mean 1 – 23 lines, inclusive (i.e. less than a DS1 or “Enterprise” level.)  


	CLEC has not provided its input to this DPL as of the time of filing.  But it is SBC Missouri's understanding that CLEC opposes SBC Missouri's proposed language and is supporting the competing language identified in its column.


	WHEREAS, by its TRO, the FCC ruled that certain network elements were not required to be provided as unbundled network elements under Section 251(c)(3) of the Telecommunications Act of 1996 (“Act”), and therefore, [SBC ILEC] was no longer legally obligated to provide those network elements on an unbundled basis to CLEC under federal law; and 

WHEREAS, the U.S. Circuit Court of Appeals, District of Columbia Circuit released its decision in United States Telecom Ass'n v. F.C.C., 359 F3d 554 (D.C. Cir. 2004) ("USTA II") on March 2, 2004 and its associated mandate on June 16, 2004; and

WHEREAS, the USTA II decision vacated certain of the FCC rules and parts of the TRO requiring the provision of certain unbundled network elements under Section 251(c)(3) of the Actand therefore, [SBC ILEC] was no longer legally obligated to provide those  network elements on an unbundled basis to CLEC under federal law; and

WHEREAS, the FCC issued its Order on Remand, including related unbundling rules, 
 on February 4, 2005 (“TRO Remand Order”)holding that an incumbent LEC is not required to provide access to local circuit switching on an unbundled basis to requesting telecommunications carriers (CLECs) for the purpose of serving end-user customers using DSO capacity loops (“mass market unbundled local circuit switching” or “Mass Market ULS” or access to certain high-capacity loop and certain dedicated transport on an unbundled basis to CLECs; and 

TRO Remand-Declassified Switching and UNE-P.  Notwithstanding anything in the Agreement, pursuant to Rule 51.319(d) as set forth in the TRO Remand Order, effective March 11, 2005, CLEC is not permitted to obtain new Mass Market ULS, whether alone, in combination (as in with “UNE-P”), or otherwise.  For purposes of this Section, “Mass Market” shall mean 1 – 23 lines, inclusive (i.e. less than a DS1 or “Enterprise” level.)
	SBC MISSOURI’S proposed language should be accepted because it provides that SBC MISSOURI is obligated to provide UNEs but only to the extent required by Section 251(c) (3) of the Act as determined by lawful and effective FCC rules and associated FCC and judicial orders.

NAVIGATOR’s proposed language improperly attempts to create a contractual obligation, via this Section 251 interconnection agreement, for SBC MISSOURI to provide elements under Section 271 of the Act.    Rates, terms, and conditions for network elements under section 271 are governed by the FCC under sections 201 and 202 of the Communications Act. TRO, ¶¶ 656, 662, 664.  Thus, state commissions do not have authority to establish section 271 network element rates, terms, and conditions, which is precisely what CLEC seeks to have the Commission do here (by adopting language that requires section 271 network elements to be provided pursuant to this agreement, at the same rates, terms, and conditions as section 251 UNEs).  See, e.g. the language proposed by CLEC in Issue No. 2, below.

Additionally, as the FCC has ruled, section 251 rates, terms, and conditions do not apply to section 271 network elements.  Id., ¶¶ 655, 656, 659.   In USTA II the D.C. Circuit expressly upheld that FCC determination.  USTA II, 359 F.3d at 589.  Thus, CLEC’s proposed language regarding section 271 is not only beyond the scope of the Commission’s authority in this arbitration, but is substantively unlawful as well.

 NAVIGATOR’s proposed language also indicates that NAVIGATOR will invoke state law to  improperly attempt to impose additional unbundling requirements on SBC MISSOURI.  Any invocation by CLEC of state law to impose additional unbundling requirements is contrary to, and preempted by, federal law on at least two grounds:  (i) blanket unbundling without regard to the federal impairment standard has been repudiated by the courts and by the FCC as contrary to national policy, and (ii) USTA II emphatically holds that the FCC, not the states, is to assess impairment and achieve the balance required by the 1996 Act.  

The FCC’s TRO expressly admonished that states may not “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192 (emphasis added). The FCC went on to say that it would be “unlikely” that any “decision pursuant to state law” that “require[d] the unbundling of a network element for which the Commission has . . . found no impairment” ever could be consistent with federal law.  Id  The FCC  concluded that states are “precluded from enacting or maintaining a regulation or law pursuant to state authority that thwarts or frustrates the federal regime adopted in this Order.”  TRO ¶¶ 191-94 & nn. 610-16.  

Therefore, NAVIGATORs attempt to inject state law unbundling requirements into the agreement should be rebuffed, and SBC MISSOURI’s proposed language should be adopted since it properly limits SBC’s obligation to provide UNE to those required under the Act as determined by the FCC rules and associated lawful and effective FCC and judicial orders

	Should terms and conditions be included that contradict the FCC findings?
	2
	Above Section 1.1
	The above-listed element(s) are referred to herein as the “Affected Loop-Transport Element(s).”  SBC shall continue to process requests for the above-listed elements as UNEs when CLEC has in good faith self-certified its entitlement to order such elements consistent with the requirements of the TRO Remand Order.

	CLEC has not provided its input to this DPL as of the time of filing.  But it is SBC Missouri's understanding that CLEC opposes SBC Missouri's proposed language and is supporting the competing language identified in its column.


	The above-listed element(s) are referred to herein as the “Affected Loop-Transport Element(s).”   

	Navigator’s proposed language is confusing it appears to state that SBC should be required to process orders for declassified dark fiber loops but then states that Navigator will self-certify its entitlement to such orders in accordance with TRO Remand.  In the TRO Remand Order SBC Missouri is no longer required to process new orders for dark fiber loops.  

	What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?


	3
	1.1, 2.1, 2.2
	1.1
Transitional Provision of Embedded Base.  As to each Affected Loop-Transport Element, after March 11, 2005, pursuant to Rules 51.319(a) and (e), as set forth in the TRO Remand Order, [SBC ILEC] shall continue to provide access to CLEC’s existing embedded customer base of Affected Loop-Transport Element(s) (i.e. only Affected Loop-Transport Elements ordered by CLEC before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX] parties’ M2A, for a transitional period of time, ending upon the earlier of:  

(a) CLEC’s  (termination of service to the existing customer;
2.1
Transitional Provision of Embedded Base.  As to each Mass Market ULS or Mass Market UNE-P, after March 11, 2005, pursuant to Rules 51.319(d), as set forth in the TRO Remand Order, [SBC ILEC] shall continue to provide access to CLEC’s existing embedded customer base of Mass Market ULS Element or Mass Market UNE-P (i.e. only Mass Market ULS Elements or Mass Market UNE-P ordered by CLEC before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX] he parties’ M2A, for a transitional period of time, ending upon the earlier of:  

(a) CLEC’s  termination of service to the existing customer;

  “Existing customer” is defined as an entity that receives a bill from CLEC.  CLEC may continue to submit new orders, moves, adds and changes  o CLEC’s existing embedded customer base for  Mass Market ULS or Mass Market UNE-P at existing or new locations or may re-configure to permit or eliminate line splitting.  Upon the earlier of the above three events occurring, as applicable, [SBC ILEC] may, without further notice or liability, cease providing the Mass Market ULS Element(s) or Mass Market UNE-P.

2.2
Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX]parties’ M2A, during the applicable transitional period of time, the price for the existing embedded customer base  Mass Market ULS or Mass Market UNE-P shall be at the rates , terms and conditions of the M2A until the negotiation of a new interconnection agreement in Missouri or until otherwise ordered by the Missouri Public Service Commission.  Upon the occurrence of either of those events, the price for Mass Market ULS or Mass Market UNE-P  for the existing embedded customer base during any remaining applicable transitional period of time shall be the higher of (A) the rate at which CLEC obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or (B) the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar.  CLEC shall be fully liable to SBC to pay such pricing under the Agreement, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms, notwithstanding anything to the contrary in the Agreement.


	CLEC has not provided its input to this DPL as of the time of filing.  But it is SBC Missouri's understanding that CLEC opposes SBC Missouri's proposed language and is supporting the competing language identified in its column.


	1.1
Transitional Provision of Embedded Base.  As to each Affected Loop-Transport Element, after March 11, 2005, pursuant to Rules 51.319(a) and (e), as set forth in the TRO Remand Order, [SBC ILEC] shall continue to provide access to CLEC’s  embedded   base of Affected Loop-Transport Element(s) (i.e. only Affected Loop-Transport Elements ordered by CLEC before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX] parties’ M2A, for a transitional period of time, ending upon the earlier of:  

(b) CLEC’s disconnection or other discontinuance of use of one or more of the Affected Element 
2.1
Transitional Provision of Embedded Base.  As to each Mass Market ULS or Mass Market UNE-P, after March 11, 2005, pursuant to Rules 51.319(d), as set forth in the TRO Remand Order, [SBC ILEC] shall continue to provide access to CLEC’s  embedded   base of Mass Market ULS Element or Mass Market UNE-P (i.e. only Mass Market ULS Elements or Mass Market UNE-P ordered by CLEC before March 11, 2005), in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX] he parties’ M2A, for a transitional period of time, ending upon the earlier of:  

(a) CLEC’s disconnection or other discontinuance [except Suspend/Restore] of use of one or more of the Mass Market ULS Element(s) or Mass Market UNE-P  

[SBC ILEC]'s transitional provision of embedded base Mass Market ULS or Mass Market UNE-P under this Section 2.1 shall be on an "as is" basis, except that  CLEC may continue to submit  orders, to add, change or delete features on the   embedded  base   Mass Market ULS or Mass Market UNE-P   or may re-configure to permit or eliminate line splitting.  Upon the earlier of the above three events occurring, as applicable, [SBC ILEC] may, without further notice or liability, cease providing the Mass Market ULS Element(s) or Mass Market UNE-P.

2.2
Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX]parties’ M2A, during the applicable transitional period of time, the price for the   embedded  base  Mass Market ULS or Mass Market UNE-P shall be   the higher of (A) the rate at which CLEC obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or (B) the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar.  CLEC shall be fully liable to SBC to pay such pricing under the Agreement, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms, notwithstanding anything to the contrary in the Agreement.


	SBC MISSOURI’s Lawful UNE declassification transition language provides a reasonable method for transition away from declassified elements that is consistent with current law.  SBC MISSOURI’s language states that SBC will provide reasonable notice (in this case, 30 days) that an item or category of items otherwise included in the UNE Attachment as a Lawful UNE has been declassified subsequent to the ICA becoming effective.  Upon that notice, CLEC has a choice – it can request that it discontinue the item, in which case SBC MISSOURI will do so.  Or, if it doesn’t request discontinuance, SBC MISSOURI will simply replace and/or reprice the item accordingly.  This process will minimize disruption and disputes.  SBC MISSOURI will continue to provide the item as a “UNE” during the 30-day period between the notice and the discontinuance or  re-pricing and/or replacement of the product.  If for some reason, there is no analogous product available, SBC MISSOURI’s language provides for the parties to negotiate and incorporate terms and conditions for a replacement product.  SBC MISSOURI’s approach is reasonable and orderly, and should help avoid disputes at the Commission.

In addition, already-declassified elements should not be included in the parties’ ultimate 251/252 interconnection agreement on a going-forward basis, as they are no longer legally required to be provided on an unbundled basis.  Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are properly included in the agreement, but only subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.



	Is Navigator  able to obtain UNE-P access lines after March 11, 2005 in contravention to the TRO Remand Order?

Is Navigator able to obtain  ULS on an “”as is” basis after March 11, 2005 in contravention to the TRO Remand Order?


	4
	2.2, 1.2.1, 1.2.2
	2.2
Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/ APPENDIX] parties’ M2A, during the applicable transitional period of time, the price for the existing embedded customer base  Mass Market ULS or Mass Market UNE-P shall be at the rates , terms and conditions of the M2A until the negotiation of a new interconnection agreement in Missouri or until otherwise ordered by the Missouri Public Service Commission.  Upon the occurrence of either of those events, the price for Mass Market ULS or Mass Market UNE-P  for the existing embedded customer base during any remaining applicable transitional period of time shall be the higher of (A) the rate at which CLEC obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or (B) the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar.  CLEC shall be fully liable to SBC to pay such pricing under the Agreement, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms, notwithstanding anything to the contrary in the Agreement.

1.2.1 Regardless of the execution or effective date of this Embedded Base Rider or the underlying Agreement, CLEC will be liable to pay the Transitional Pricing for Mass Market ULS Element(s) and Mass Market UNE-P, as described above.
1.2.2 CLEC shall be fully liable to SBC to pay such Transitional Pricing under the Agreement, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms.


	CLEC has not provided its input to this DPL as of the time of filing.  But it is SBC Missouri's understanding that CLEC opposes SBC Missouri's proposed language and is supporting the competing language identified in its column.


	2.2
Transitional Pricing for Embedded Base.  Notwithstanding anything in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX]parties’ M2A, during the applicable transitional period of time, the price for the  embedded  base  Mass Market ULS or Mass Market UNE-P shall be   the higher of (A) the rate at which CLEC obtained such Mass Market ULS/UNE-P on June 15, 2004 plus one dollar, or (B) the rate the applicable state commission established(s), if any, between June 16, 2004, and March 11, 2005, for such Mass Market ULS/UNE-P, plus one dollar.  CLEC shall be fully liable to SBC to pay such pricing under the Agreement, including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms, notwithstanding anything to the contrary in the Agreement.

1.2.3 Regardless of the execution or effective date of this Embedded Base Rider or the underlying Agreement, CLEC will be liable to pay the Transitional Pricing for Mass Market ULS Element(s) and Mass Market UNE-P, beginning March 11, 2005.
1.2.4 CLEC shall be fully liable to SBC to pay such Transitional Pricing under the Agreement, effective as of March 11, 2005 including applicable terms and conditions setting forth interest and/or late payment charges for failure to comply with payment terms.


	SBC Missouri  is agreeable to discussing language that recognizes the effect of the recent MPSC order interpret ting the TRRO’s UNE-P embedded base transition, subject to any rights of review.     
However, Navigator’s   insertion is not acceptable, in that it is contrary to the TRRO.  One of the primary goals of the Temporary Rider is to preserve Navigator’s prior ICA terms and conditions (including rates except for the $1 increase) for mass market U:S/UNE-P until the end of the 1-year transition period on 3/10/06.  Navigator reflects that to a point, but then suggestions that either a “new” ICA or a MO PSC order would somehow affect that transition period or the timing of the application of the $1 increase.  That is incorrect, and contrary to the TRRO, in that it  appears to suggest  that the ICA might extend the availability of mass market ULS/UNEP and that the Commission has an ability  to affect the FCC’s established transition period  (unless Navigator is suggesting the transition period might voluntarily be made shorter by agreement of Navigator and SBC Missouri).  

Further, per the FCC rule 51.319(d)(2)(iii), SBC Missouri is entitled to the $1 increase as of 3/11/05 and for the entire 1-year transition period.    Navigator is attempting to make that $1 applicable at some point in the future, and then only have only prospective effect.  That approach is contrary to the TRRO, and the MoPSC’s order in [cite], which clearly anticipate true-up once the existing ICA is amended to reflect TRRO.  TRRO, footnote 630.   

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


� SBC has proposed the use of the term "Lawful UNE" in this appendix and in other parts of the agreement. The parties have agreed to raise this issue in the UNE DPL, rather than in every appendix. Accordingly, this issue is set forth in UNE Issue 1. The parties have agreed to conform the entire agreement as appropriate based on the Commission's order relative to UNE Issue 1.





 


� Order on Remand, Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313; CC Docket No. 01-338, (FCC released Feb. 4, 2005).





Key:  
Underline language represents language proposed by Navigator and opposed by SBC MISSOURI. 
Page 1 of 10


Bold represents language proposed by SBC MISSOURI and opposed by NAVIGATOR. 
03-31-05

