BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of Grain Belt Express

)

Clean Line LLC for a Certificate of Convenience and

)

Necessity Authorizing it to Construct, Own, Operate,

)

Control, Manage, and Maintain a High Voltage, Direct 

)   Case No. EA-2014-0207

Current Transmission Line and an Associated Converter

)   

Station Providing an interconnection on the Maywood-

)

Montgomery 345 kV Transmission Line



)

ANSWER OF THE MISSOURI LANDOWNERS ALLIANCE TO OPPOSITION TO THE MLA’S MOTION TO STRIKE

Comes now the Missouri Landowners Alliance (Alliance), and hereby answers the two pleadings which opposed the November 4 “Motion of Missouri Landowners Alliance to Strike Certain Pre-Filed Evidence on the Basis of Section 536.070(11) RSMo”; i.e., the opposing document filed by Grain Belt Express Clean Line LLC (Grain Belt) on November 6, 2014; and the opposing document filed by Infinity Wind Power (Infinity) on that same date.  In support of this Answer, the Alliance states as follows:

1.  Both Grain Belt and Infinity (hereafter the Respondents) begin by citing the general rule that the Commission is not bound by the technical rules of evidence.  However, it has long been the law in Missouri that the axiom they refer to is not applicable to the type of evidence in question here.  The controlling distinction was made clear in State ex rel. De Weese, 221 S.W.2d 206, 209 (Mo 1949), where the Missouri Supreme Court ruled that an administrative agency improperly relied on testimony which, among other defects, was based on hearsay evidence.  As the Court stated:

The rule against hearsay evidence is based on the propriety of the confrontation and the cross-examination of the witness having personal knowledge of the facts adduced, and his veracity alone.  The fact that technical rules of evidence do not control has been considered to permit of leading questions and other informalities but not to abrogate the fundamental rules of evidence. (Id. at 209; citations omitted)

See also Missouri Church of Scientology v. State Tax Commission, 560 S.W.2d 837, 839 (Mo banc 1977). 


If the rule against hearsay is not a mere “technical rule of evidence”, then the same is undoubtedly true for an explicit statutory expression of the rules of admissibility.  
Moreover, to the extent one sees any conflict between the specific rules encompassed by § 536.070(11), and the general rule relied on by the Respondents, then clearly the specific rule prevails over the general axiom.   See Dept. of Social Services v. Senior Citizens Nursing Home District, 224 S.W.3d 1, 18-19 (Mo App 2007)  
2.  With all due respect to the Respondents, they totally misapply the decision in the case cited initially by the Alliance:  Big River Telephone Company  v. Southwestern Bell Telephone Company.  
They seemingly fail to account for the fact that the statute in question, §536.070(11), addresses two different although related issues.  The bulk of the statute first states that certain types of data compilations are admissible if but only if a witness who prepared the material is (among other things) present at the hearing, and available for cross-examination.  

The last sentence of the statute then addresses the matters which can affect the weight of the evidence, but this part of the statute takes effect only if the evidence is first deemed admissible under the first provisions of the statute.  

We know on two grounds that the last sentence, relied on by the Respondents, is only applicable if the evidence is initially deemed admissible.  First the Big River Telephone case tells us so.  After that court quoted the first part of the statute, defining how a foundation must be laid for the types of evidence enumerated there, it then immediately addressed the last sentence of the statute as follows:

The statute further provides that once the foundation is laid, “[a]ll the circumstances relating to the making of such a … compilation of figures …, including the nature and extent of the qualifications of the maker, may be shown to affect the weight of such evidence but such showing shall not affect its admissibility. (emphasis added)


Furthermore, if evidence is deemed inadmissible under the first provisions of the statute (as the Alliance contends), it makes absolutely no sense to argue (as do Respondents) that such evidence can then be deemed admissible under the terms of the last sentence, which specifically says that the arguments permitted there shall not affect the admissibility of the evidence.  

The Respondents’ mistake in quoting Big River Telephone is that in that case, the evidence was found to be admissible under the criteria in the first part of the statute.  Quite naturally, then, the court stated that the qualifications of the witness go to the weight of the evidence, and not its admissibility.  The Respondents’ arguments in this regard merely confirm what the statute clearly says:  if the evidence does not meet the criteria for admissibility (as is the case here), then that conclusion cannot be reversed by attacking the qualifications of the witness pursuant to the last sentence of the statute.   


3.  Much of Respondents’ argument is to the effect that experts should be allowed to rely on material of the type to which the Alliance is objecting.  However, if that was the desire of the Legislature, it could have added that exception to §536.070(11).  It has not done so.  The statute in question is unambiguous, and provides no exceptions of the type which Respondents would like to see added for expert witnesses.


The Respondents argue in this regard that the Alliance’s interpretation of the statute would make it difficult for expert witnesses to rely on data and other material compiled by others.  To the extent that is true, the appropriate fix lies with the Legislature, and not in ignoring the plain meaning of the statute.  

Moreover, it is up to each party to determine at the outset what type of expert testimony they will present to the Commission.  The statute in question does not eliminate or restrict any party from presenting any type of evidence it chooses to present.  But it does say that if a party files evidence of the type enumerated in the statute, then it must also present a witness who was actually involved in compiling that material, and who can address it on cross-examination.  

Here, for example, Grain Belt and only Grain Belt had the choice of whether or not to rely on data compiled by AWS Truepower.  The statute does not preclude that choice.  It merely tells Grain Belt that if it wishes to rely on data from AWS Truepower,  then it was required to file testimony from a witness who was involved in compiling that data, and who can be questioned by the other parties on the details of how the material was compiled, tested, analyzed and quantified.  The statute in effect creates an unrebuttable presumption that no one but a witness from AWS Truepower is qualified to fill that role. 
Despite whatever inconveniences the statute may cause in the presentation of evidence to the Commission, § 536.070(11) is unequivocal:  the testimony cited by the Alliance is inadmissible. 
WHEREFORE, the Alliance respectfully asks the Commission to grant the motion to strike which the Alliance filed on November 4, 2014.    







Respectfully submitted,

Missouri Landowners Alliance

/s/Paul A. Agathen
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