BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Application of

Grain Belt Express Clean Line LLC for a
Certificate of Convenience and Necessity
Authorizing It to Construct, Own, Operate,
Control, Manage and Maintain a High
Voltage, Direct Current Transmission Line
and an Associated Converter Station
Providing an Interconnection on the
Maywood-Montgomery 345 kV
Transmission Line.

Case No. EA-2016-0358
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MISSOURI JOINT MUNICIPAL ELECTRIC UTILITY COMMISSION'S OPPOSITION
TO MISSOURI LANDOWNERS ALLIANCE'S MOTION TO DISMISS APPLICATION,
OR ALTERNATIVELY, TO HOLD CASE IN ABEYANCE"

The recent decision by the Missouri Court of Appeals Western District in the ATXI Mark
Twain case is not dispositive here because it fails to address the legal issue presented in this case:
whether approval by any local government is necessary before the Public Service Commission
may issue a “line” certificate of convenience and necessity (“CCN”) under Revised Statutes of

"2 for the construction of a transmission line®

Missouri 8393.170.1 to an “electrical corporation
when that electrical corporation does not already possess an “area” CCN under 8303.170.2.
Thus, the Missouri Joint Municipal Electric Utility Commission (“MJMEUC”) respectfully
requests that the Commission deny the motion to dismiss filed by the Missouri Landowners

Alliance (“MLA”) and joined by Show Me Concerned Landowners (“Show Me”) as that motion

is grounded solely on the non-dispositive, and likely non-final, ATXI Mark Twain decision.

! In this one brief, MIMEUC also opposes Show Me Concerned Landowners’ Comments in
Support of Motion to Dismiss Application, or Alternatively, to Hold Case in Abeyance.
MJMEUC does not oppose the Commission’s decision to grant the requested expedited treatment
of this Motion.

2 §386.020(15) Revised Statutes of Missouri

® The definition of “electric plant” in §386.020(14) Revised Statutes of Missouri includes
transmission lines.



The ATXI Mark Twain Court of Appeals failed to address the legal issue presented in this
case, so that decision has no precedential value here.

This Commission recognized, in EA-2015-0146, that ATXI sought a “line” CCN to
construct and operate an electric transmission line across Missouri, that ATXI did not already
possess and was not seeking an “area” CCN to serve Missouri retail customers,* and that this
presented a factual scenario not previously addressed by the PSC or Missouri’s appellate courts.
Harkening back to the 1960 appellate decision in Harline v. Public Service Commission,” and
working forward through Aquila I (2005)° and Aquila I1 (2008)’, this Commission found that
“Harline and its progeny did not contemplate a utility having a line certificate without a
corresponding area certificate, and thus did not address circumstances where a utility has not
already sought county or municipal consent.”®

Indeed, although the ATXI Mark Twain decision addresses only the second and third
subsections of §393.170,° a review of the language of all three subsections of that statute reveals
that consent “of the proper municipal authorities” is required only for an “area” CCN under
8393.170.2. In contrast, a “line” CCN sought under §393.170.1 — the subsection not addressed

by the ATXI Mark Twain Court of Appeals — contains no requirement for consent from any entity

other than this Commission:

* State ex rel. Union Electric Company v. PSC, 770 S.W.2d 283, 285 (Mo. App. W.D. 1989)
(“Two types of certificate authority are contemplated under Missouri statutes.”)

> State ex rel. Harline v. Public Service Commission, 343 S.W.2d 177 (Mo. App. W.D. 1960).

® StopAquila.Org v. Aquila, Inc., 180 S.W.3d 24 (Mo. App. W.D. 2005)

’ State ex rel. Cass County v. PSC, 259 S.W.3d 544 (Mo. App. W.D. 2008)

® Report & Order, EA-2015-0146, Issued April 27, 2016, page 39.

% Analyzing §393.170.2 and §393.170.3, the ATXI Mark Twain Court of Appeals declared,
inexplicably, that its “harmonization of the statute preserves the integrity of both subdivisions of
section 393.170” as though there are only 2, and not 3, subdivisions of that statute. Slip Opinion
at 8 (Emphasis added).



1. No gas corporation, electrical corporation, water corporation or sewer corporation shall
begin construction of a gas plant, electric plant, water system or sewer system without
first having obtained the permission and approval of the commission.

Similarly, this Commission’s rule which sets forth filing requirements for electric utility
applications for CCNs, 4 CSR 240-3.105, follows the distinction between subsections (1) (“line”
certificates) and (2)(“area” certificates) of §393.170."° Subsection (C) of 4 CSR 240-3.105
governs applications for a line certificate for which “no evidence of approval of the affected
governmental bodies is necessary....” Subsection (D) of 4 CSR 240-3.105 governs applications
for an area certificate for which “consent or franchise by a city or county is required....”

The ATXI Mark Twain Court of Appeals failed to recognize and address the unique factual
and legal issue presented to it, and it is thus highly likely that the Court of Appeals will be
petitioned for rehearing and/or transfer of that case to the Missouri Supreme Court. Therefore,
this Commission should not consider ATXI Mark Twain to have any precedential value or

application to this case and MLA’s and Show Me’s pending motion to dismiss should be denied.

The policy established by the ATXI Mark Twain decision, which sets a county’s more
limited interests over the broader interests of the entire state, will not likely stand.

After reviewing and “harmonizing” only the second and third subsections of §393.170,
the ATXI Mark Twain Court of Appeals declared that an applicant such as ATXI must “receive
the consent of local government authorities before the PSC issues a CCN.”* As this
Commission is aware, some or all of the counties affected by the proposed ATXI and Grain Belt

Clean Line, LLC transmission lines have, over the past few years, given consent, rescinded that

19 State ex rel. Cass County v. PSC, 259 S.W.3d 544, 549 (Mo. App. W.D. 2008) (“A line
certificate thus functions as PSC approval for the construction described in subsection 1 of
section 393.170...Area certificates thus provide approval of the sort contemplated in subsection
2 of section 393.170.”)

1 Slip Opinion at 8. RSMo §393.170.2 specifically requires the consent of the “proper municipal
authorities,” not “county” or “local” authorities.

3



consent, and are most likely waiting for a final ruling on the pending applications for line
certificates.’” The ATXI Mark Twain decision elevates a single county’s decision-making
authority to the position of gate-keeper for the entire state of Missouri and even states beyond
that would also be served by these lines. The ATXI Mark Twain decision thus invites applicants
and those benefitted by these lines to seek federal decision-making, which could preempt the
input of county and state governments. This troublesome policy established by the ATXI Mark
Twalin decision is another strong indicator that the decision will be challenged and not likely
stand, and certainly must not ground a dismissal of this case.

Because the ATXI Mark Twain decision is neither dispositive nor final, it provides no
grounds for a stay of either the briefing or the ruling on the merits of this case.

MLA'’s request (and Show Me’s joinder) to “hold this case in abeyance” is solely
grounded on the assertion that the ATXI Mark Twain decision is controlling. It is not. Therefore,
there are no grounds to delay either the briefing schedule already set in this case or this
Commission’s ruling on the merits of this case. There are certainly no grounds to compel yet
another hearing in this case, as requested by Show Me who simultaneously complains that too
many hearings have already been held. All parties to this case, as well as the Commission and its
Staff, have devoted countless hours and resources to this case and the presentation of the
evidence last week. The briefing required of the parties will never be any more time and cost
efficient than under the current schedule which requires the work to be done while memories of

the evidence at hearing are fresh. All parties deserve a timely ruling on the merits of that

2 MLA admits at page 2 of its Motion that it anticipates additional counties will rescind their
consents, perhaps because it is lobbying for such. Seizing upon the flawed ATXI Mark Twain
decision, MLA could persuade a single county to prevent the Commission from granting this
CCN. If GBX is not built, hundreds of millions of savings will be lost by MIMEUC’s
customers, which at a minimum would include the thirty-five MoPEP cities, Kirkwood,
Hannibal, Columbia and Centralia.



evidence. MLA and Show Me have seized upon the flawed ATXI Mark Twain decision as a way
to preserve the status quo — which is a stalled project. But, authorizing this project to timely
move forward will save hundreds of millions for MIMEUC’s customers, which at a minimum
would include the thirty-five MoPEP cities, Kirkwood, Hannibal, Columbia and Centralia.

Conclusion
MJIMEUC respectfully requests that this Commission deny the pending Motion to
Dismiss Application, or Alternatively, to Hold Case in Abeyance.

Respectfully Submitted,

By: _/s/ Peggy A. Whipple
Peggy A. Whipple MO Bar # 54758
Douglas L. Healy, MO Bar #51630
Penny M. Speake, MO Bar #37469
Healy Law Offices, LLC
514 East High Street, Suite 22
Jefferson City, MO 65101
Telephone: (573) 415-8379
Facsimile: (573) 415-8379
Email: peggy@healylawoffices.com
ATTORNEYS FOR MIJMEUC
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Missouri Joint Municipal Electric Utility
Commission’s Opposition to MLA’s Motion to Dismiss Application or Alternatively to Hold
Case in Abeyance was served by electronically filing with EFIS and emailing a copy to the
following interested persons on this 31st day of March, 2017:

Missouri Public Service Commission
Staff Counsel Department

P.O. Box 360

Jefferson City, MO 65102
staffcounselservice@psc.mo.gov

Office of the Public Counsel
James Owen

P.O. Box 2230

Jefferson City, MO 65102
opcservice@ded.mo.gov

Grain Belt Express Clean Line, LLC
Lisa A. Gilbreath

254 Commercial Street

Portland, ME 64111-0410
Igilbreath@piercatwood.com

Missouri Public Service Commission
Nathan Williams

P.O. Box 360

Jefferson City, MO 65102
Nathan.Williams@psc.mo.gov

Brubaker & Associates, Inc.
Greg Meyer

P.O. Box 412000

St. Louis, MO 63141-2000
gmeyer@consultbai.com

Eastern Missouri Landowners Alliance
David C. Linton

314 Romaine Spring View

Fenton, MO 63026
jdlinton@reagan.com

Grain Belt Express Clean Line, LLC
Joshua Harden

4520 Main Street, Suite 1100
Kansas City, MO 64111
joshua.harden@dentons.com

Grain Belt Express Clean Line, LLC
Karl Zobrist

4520 Main Street, Suite 1100
Kansas City, MO 64111
karl.zobrist@dentons.com

Grain Belt Express Clean Line, LLC
Cary Kottler

1001 McKinney, Suite 700
Houston, TX 77002
ckottler@cleanlineenergy.com

Brubaker & Associates, Inc.
Greg Meyer

P.O. Box 412000

St. Louis, MO 63141-2000
mbrubaker@consultbai.com

Consumers Council of Missouri
John B. Coffman

871 Tuxedo Blvd.

St. Louis, MO 63119-2044
john@johncoffman.net

Empire District Electric Company
Dean L. Cooper

P.O. Box 456

Jefferson City, MO 65102
dcooper@brydonlaw.com
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Grain Belt Express Clean Line, LLC
Erin Szalkowski

1001 McKinney Street, Suite 700
Houston, TX 77002
eszalkowski@cleanlineenergy.com

IBEW Local Union 2

Emily Perez

7730 Carondelet Ave., Suite 200
St. Louis, MO 63105
eperez@hammondshinners.com

Missouri Industrial Energy Consumers
Diana M. Vuylsteke

211 N. Broadway, Suite 3600

St. Louis, MO 63102
dmvuylsteke@bryancave.com

Natural Resources Defense Council
Henry B. Robertson

319 N. Fourth St., Suite 800

St. Louis, MO 63102
hrobertson@greatriverslaw.org

Office of the Public Counsel
Timothy Opitz

P.O. Box 2230

Jefferson City, MO 65102
Timothy.opitz@ded.mo.gov

Michele Hall

4520 Main St, Suite 1100
Kansas City, MO 64111
Michele.hall@dentons.com

The Wind Coalition
Deirdre K. Hirner

2603 Huntleigh Place
Jefferson City, MO 65109
dhirner@awea.org

IBEW Local Union 2

Sherrie Hall

7730 Carondelet Ave., Suite 200
St. Louis, MO 63105
sahall@hammondshinners.com

Infinity Wind Power
Terri Pemberton
3321 SW 6™ Avenue
Topeka, KS 66606
terri@caferlaw.com

Missouri Landowners Alliance
Paul A. Agathen

485 Oak Field Ct.
Washington, MO 63090
paa0408@aol.com

Office of the Public Counsel
Chuck Hyneman

P.O. Box 2230

Jefferson City, MNO 65102
Charles.hyneman@ded.mo.gov

Office of the Public Counsel
James Owen

P.O. Box 2230

Jefferson City, MO 65102
james.owen@ded.mo.gov

The Wind Coalition

Sean Brady

P.O. Box 4072

Wheaton, IL 60189-4072
sbrady@windonthewiers.org

Missouri Farm Bureau
Brent Haden

827 East Broadway
Columbia, MO 65201
brent@hadenlaw.com
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Renew Missouri

Andrew J. Linhares

1200 Rogers Street, Suite B
Columbia, MO 65201-4744
Andrew@renewmo.orq

Rockies Express Pipeline
Sarah E. Giboney

Cheryl L. Lobb

Colly J. Durley

P.O. Box 918

Columbia, MO 65205-0918
giboney@smithlewis.com
lobb@smithlewis.com
durley@smithlewis.com

David Cohen

1200 Rodgers Street, Suite B
Columbia, MO 65201
david@renewmo.org

David Woodsmall
807 Winston Court
Jefferson City, MO 65101

David.woodsmall@woodsmalllaw.com

Glenda Cafer

3321 Southwest 6" Avenue
Topeka, KS 66606
glenda@caferlaw.com

James Faul

4399 Laclede Avenue
St. Louis, MO 63108
jfaul@hghllc.net

Alexander Antal

10 Clinton Drive, Unit A
Columbia, MO 65203
alexander.antal@ded.mo.gov

Legal Department

P.O. Box 66149, Mail Code 1310

St. Louis, MO 63166-6149

amerenmoservice@ameren.com
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