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I.
 EXECUTIVE SUMMARY
Q.
CAN YOU PLEASE SUMMARIZE YOUR TESTIMONY?

A.
The purpose of my testimony is to address disputed issues in the GT&Cs, as well as disputes on additional legal issues in various other appendices of the agreement.  Fundamentally, my testimony addresses three topics:  (1) how changes in law should be incorporated into the agreement (GTC 9 and UNE 2); (2) whether individual appendices should contain provisions that conflict with provisions in the GT&C (OSS 1, Resale 5, xDSL 2 and UNE 47); and (3) issues related to the term of the ICA (GTC 5).  In summary, I will testify on MCIm Issues GT&C 5; GT&C 9; OSS 1: Resale 5; UNE 2; UNE 47; and xDSL 2.

II. 
INTRODUCTION

Q.
PLEASE STATE YOUR NAME, TITLE AND BUSINESS ADDRESS.

A. My name is Paul Collins.  I am a commercial attorney for MCI, Inc.  (“MCI”).  My business address is 1133 19th Street NW, Washington, DC  20036.

Q.
PLEASE DESCRIBE YOUR RESPONSIBILITIES AS A COMMERCIAL ATTORNEY FOR MCIm.

A.
I am responsible for negotiating and drafting network agreements with various Bell Operating Companies for MCI’s local service provider, MCImetro Access Transmission Services LLC (“MCIm”).  In that capacity, I review and address, among other things, what are referred to as general terms and conditions (GT&Cs) for interconnection agreements (“ICAs”) negotiated in accordance with the federal Telecommunications Act of 1996.
Q.
PLEASE DESCRIBE YOUR RELEVANT EXPERIENCE.

A.
I hold a J.D. from the Columbus School of Law at Catholic University and have been a member of the Maryland Bar Association since 1996.  I have been in my current job at MCI since July 2000 and am primarily responsible for providing transactional legal support for the negotiation of MCIm’s ICAs with SBC and other ILECs.  I also worked at MCI from November 1996 until April 1999 as a contract specialist supporting the negotiation, arbitration and implementation of ICAs with various ILECs.  Prior to returning to MCI in July 2000, I was with Telcordia Technologies, Inc.’s (formerly Bellcore) legal department, where I negotiated software license agreements and other complex commercial contracts with various telecommunications companies.

Q.
HAVE YOU PREVIOUSLY PROVIDED TESTIMONY TO STATE REGULATORY COMMISSIONS?

A.
Yes.  I have provided testimony in ICA arbitrations before the Ohio, Michigan, Texas and Illinois commissions.

III.
INTERVENING LAW

ISSUE GT&C 9 (GT&C Section 23)

Which Party’s Intervening Law clause should be included in the Agreement?

Q.
CAN YOU DESCRIBE THE DIFFERENCE BETWEEN THE PARTIES’ PROPOSALS FOR THE INTERVENING LAW CLAUSE?
A.
There are two primary differences between the parties’ proposals.  First, and most significantly, MCIm’s proposal requires that the parties enter into negotiations and an appropriate contract amendment to effectuate an intervening law event.  In contrast, SBC’s proposal would permit SBC to immediately effectuate its understanding of an intervening law event, without the need for a contract amendment, and conduct negotiations and/or dispute resolution only after the parties’ business relationship is abruptly altered and disrupted by SBC’s unilateral action.

Second, while MCIm’s proposal confines itself to the subject of intervening law, SBC’s proposal covers a hodgepodge of additional subjects, including yet another reservation of rights.

Q.
WHY IS IT IMPORTANT THAT AN INTERVENING LAW EVENT BE EFFECTUATED THROUGH AN AMENDMENT RATHER THAN THROUGH NOTICE BY ONE PARTY TO THE OTHER?
A.
For numerous reasons but primarily because changes in the applicable law that are the basis for an interconnection agreement rarely, if ever, consist of bright-line rules that can be considered self effectuating.  Negotiations between the parties to define the parameters of the law and to translate them into contract language are essential to the process.  In some instances, Commission intervention may also be necessary.

Q.
CAN YOU PROVIDE AN EXAMPLE?
A.
Yes.  In fact, many of the issues the Commission must decide in this case provide the perfect illustration of the process by which the parties effectuate a change in applicable law.

After the FCC’s Triennial Review Order became effective, the parties spent several months negotiating contract provisions effectuating the new rules.  Much of the agreed-to language in Appendix UNE of the agreement is the result of these negotiations but, again, arriving at those agreements took months of negotiations between the parties.  Moreover, despite their diligent efforts, the parties emerged with a number of principled disagreements which the Commission is now called upon to decide.  To imply that a simple written notice by one party to the other could supplant this negotiation process is simply not reasonable.

Q
HAVE OTHER STATE COMMISSIONS RULED ON THIS ISSUE?
A.
Yes.  When the Parties raised this same issue (with identical competing contract language) at the Illinois Commerce Commission, the ICC ruled in MCIm’s favor.  In reaching its conclusion, the ICC wrote, “As we previously have held, to effectuate intervening law events, change-of-law procedures should require the parties to enter into negotiations regarding an appropriate contract amendment…They should not, as SBC proposes here, permit a party to unilaterally impose its own interpretation of an intervening law event.  Negotiations between the parties are essential to define the parameters of the law and translate them into contract language.  The Commission therefore adopts MCIm’s proposed language.” [Illinois Commerce Commission Order in Docket 04-0469 at. p. 23.]
Q.
HOW SHOULD THE COMMISSION RULE ON ISSUE GT&C 9?
A.
The Commission should adopt MCIm’s proposed language and should reject SBC’s language.

ISSUE UNE 2 (UNE Sections 1.1.2 and 1.5)

Which Party’s proposed definition of Lawful UNE should be included in the Agreement?

Q.
IS MCIm’S POSITION ON THIS ISSUE RELATED TO ITS POSITION ON ISSUE GT&C 9?
A.
Yes, in many respects it is.  SBC’s proposed definition of “Lawful UNE,” which defines the extent of SBC’s obligations to provide UNEs to MCIm, limits the source of SBC’s obligations to “effective” regulations and judicial rulings but does not include obligations set forth in this ICA.  Therefore, if SBC’s definition were to be included in the agreement, any change of law event could trigger a unilateral right to discontinue service to MCIm without first seeking an appropriate amendment.  SBC’s proposed definition is no more than an attempt by SBC to have another bite at the apple.

Q.
WHAT OTHER OBJECTIONS DOES MCIm HAVE TO SBC’S PROPOSED DEFINITION?
A.
SBC proposes language that would allow SBC to unilaterally determine what constitutes state provisions that are “not consistent” with federal rules.  These determinations are for this Commission or a court of competent jurisdiction to make, not for SBC to determine unilaterally after the ICA becomes effective.

Moreover, as will be discussed in more detail in the MCIm testimony of Don Price on Issues UNE 3, UNE 9, and UNE 39, SBC’s definition for Lawful UNEs is consistent with SBC’s overall position on declassification and transitional UNEs, which is that SBC should be permitted to interpret unilaterally Commission and court decisions and effectuate their impacts as it sees fit without regard to the requirements that it first negotiate an appropriate intervening-law amendment.  This brazen position is evident in SBC’s proposed Section 1.1.2, which would specifically allow SBC to interpret future UNE-related decisions, determine what it believes is the proper impact of those decisions, unilaterally determine whether these decisions affect the Lawful UNEs, and, if so, revoke those UNEs that it believes no longer qualify as Lawful UNEs without pursuing the change of law provisions.  SBC’s language sets the stage for anti-competitive abuse.
Q.
HAVE ANY OTHER STATE COMMISSIONS RECENTLY RULED ON THIS ISSUE?

A.
Yes.  When this issue was raised by MCIm and SBC at the Illinois Commerce Commission, the ICC rejected the inclusion of “Lawful UNEs” in the parties’ agreement altogether.  The ICC found that “such language is unnecessary, likely to trigger future disputes…and could be readily abused to delay…access to SBC’s services.” [ICC Order in Docket 04-0469 at 25, referencing the ICC’s XO Arbitration Order at 46]  In an effort to accommodate SBC in defining what is “lawful”, MCIm has not objected to inclusion of the term in this docket, but it contends that SBC’s definition suffers from the precise shortcomings identified by the ICC.

Q.
HOW SHOULD THE COMMISSION RULE ON ISSUE UNE 2?

A.
The Commission should adopt MCIm’s language for Section 1.5 and reject SBC’s proposed language for Section 1.1.2 in its entirety, or, in the alternative, adopt the position of the ICC, and eliminate altogether the inclusion of this language from the agreement.
IV.
PROVISIONS IN CONFLICT WITH GT&Cs 
Issue OSS 1 (OSS Appendix Section 2.2)
In the event of unauthorized access for use of SBC MISSOURI’S OSS by MCIm personnel, should SBC be required to demonstrate that it incurred damages caused by the unauthorized entry, before MCIm is obligated to indemnify SBC?

Issue Resale 5 (Resale Appendix Sections 8.5.1, 8.5.1.1, 8.5.1.2, 8.5.1.3, and 8.5.1.4)

Should the Commission adopt SBC’s liability and indemnity language contained in Appendix Resale?

Issue UNE 47 (UNE Appendix Section 22.6)

Should the contract contain a non waiver clause with respect to provisioning EELs?

Issue xDSL 2 (xDSL Appendix Sections 3.7, 3.7.1, 3.8 et seq.)
Should the Commission adopt SBC’s liability and indemnity language for the DSL appendix in addition to that contained in GT&C?
Q.
WHAT SUBSTANTIVE TOPICS DO THESE ISSUES ADDRESS?
A.
These issues fall into two categories:  three issues addressing limitation of liability/indemnity and one addressing waiver.
Q.
AREN’T THESE TOPICS ALREADY ADDRESSED IN THE GENERAL TERMS AND CONDITIONS OF THE AGREEMENT?
A.
Yes.
Q.
GIVEN THAT THE PROVISIONS OF THE GT&C ARE PROVISIONS OF UNIVERSAL APPLICATION (WHICH, BY THEIR NATURE, APPLY EQUALLY TO EACH OF THE INDIVIDUAL APPENDICES) IS THERE ANY REASON TO COVER TOPICS AGAIN IN INDIVIDUAL APPENDICES?
A.
No, if a particular topic is addressed in a comprehensive manner in the general terms and conditions, there is no reason to address it again in an individual appendix.  The limitation of liability (Section 15), indemnity (Section 16), intervening law (Section 23) and breach of contract (Section 7.3) provisions contained in the GT&C are comprehensive and apply equally to each of the individual appendices.  Yet, SBC has proposed additional language in a number of appendices covering these topics again.

Q.
WHAT IS THE EFFECT OF THIS ADDITIONAL LANGUAGE?
A.
If included in the agreement, each of these provisions would supersede the corresponding provision of general application in the GT&C. (See GT&C Section 2.6.1 (Conflict in Provisions).  Moreover, in each case, the fair and reasonable language in the GT&C would be superseded by SBC’s one-sided, self-serving provisions.

Q.
HAVE ANY OTHER STATE COMMISSIONS RECENTLY RULED ON THESE KINDS OF ISSUES?
A.
Yes.  When MCIm and SBC raised these types of issues with the Illinois Commerce Commission in their recent ICA arbitration in Docket 04-0469, the ICC ruled in MCIm’s favor in each instance.  For example, in deciding an issue identical to XDSL 2, the ICC found, “We reject SBC’s liability and indemnity language proposed for inclusion in the xDSL Appendix.  SBC’s proposed language is unnecessary since the parties have agreed to comprehensive liability and indemnity provisions of general applicability in the GT&C.” [ICC Order in Docket 04-0469 at p. 343.]
Q.
HOW SHOULD THE COMMISSION RULE ON ISSUES OSS 1, RESALE 5, xDSL 2 and UNE 47?
A.
For each of these issues, the Commission should reject SBC’s proposed language for the reasons explained above.

V.
TERM AND TERMINATION OF THE AGREEMENT 

ISSUE GT&C 5 (GT&C Sections 7.2, 7.7-7.10)

If the parties are negotiating a successor agreement, should either party be entitled to terminate the agreement before the successor agreement becomes effective?

Q.
WHAT OBJECTIONS DOES MCIm HAVE TO SBC’S PROPOSALS ON THIS ISSUE?
A.
SBC’s proposed language would permit SBC to terminate this agreement after expiration of the initial term even if the parties are pursuing a successor agreement.  Such a result is not reasonable and should be rejected by the Commission.  Moreover, SBC’s proposed language in Sections 7.2 and 7.7-7.10 appears to be in conflict with the agreed language in Section 7.6.

Q.
WHAT DOES MCIm PROPOSE INSTEAD?
A.
MCIm proposes that the agreement should remain in an “evergreen” status after expiration of the initial term, provided that the parties are negotiating a successor agreement.

Q.
HAS MCIm’S SUGGESTED APPROACH BEEN USED PREVIOUSLY BY THE PARTIES?
A.
Yes.  MCIm’s proposed approach has been agreed to by the parties in their recent ICAs in Michigan, Ohio, California and Connecticut.

Q.
HAS SBC PROVIDED AN EXPLANATION OF WHY THIS APPROACH IS NO LONGER ACCEPTABLE?
A.
No.  SBC has provided no explanation.
Q.
HOW SHOULD THE COMMISSION RULE ON ISSUE GT&C 5?

A.
The Commission should adopt MCIm’s proposed contract language and reject SBC’s.
VI.
CONCLUSION

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?
A.
Yes.
� SBC’s statement of Issue OSS 1 reads, “To what extent should MCIm be required to indemnify SBC MISSOURI in the event of unauthorized access for use of SBC MISSOURI’S OSS by MCIm personnel?”


� SBC’s statement of Issue Resale 5 reads, “Should the Commission adopt SBC’s Resale liability and indemnity language?”


� SBC’s statement of Issue GT&C 5 reads, “What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective
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