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MISSOURI LANDOWNERS ALLIANCE
MOTION TO COMPEL ANSWERS TO CERTAIN 

DATA REQUESTS SUBMITTED TO WALMART 

WITNESS STEVE W. CHRISS  

Comes now the Missouri Landowners Alliance (MLA), pursuant to Commission Rule 4 CSR 240-2.090(8), and respectfully requests that the Commission direct Walmart and Walmart’s witness Mr. Steve W. Chriss to provide the information sought in data request numbers SC.1, SC.2 and SC.3.   

1.  Mr. Chriss has submitted rebuttal testimony in this case in support of Grain Belt’s Application.
  Mr. Chriss argues, in that regard, that the need for the proposed line is demonstrated, in part, by the fact that large retail customers could buy directly from the Gran Belt line in competitive markets such as in the Illinois MISO footprint (as well as in the PJM footprint.)
  .

In furtherance of that argument, Mr. Chriss testified as follows:

In the Ameren Illinois MISO footprint and much of PJM, Walmart’s generation service is supplied by Texas Retail Energy, a wholly-owned subsidiary of Walmart.  Texas Retail Energy could directly contract for renewable power delivered by GBE’s proposed service to serve Walmart facilities in those markets.


Mr. Chriss then went on to cite an example in Texas, where Texas Retail Energy contracted for a majority of the output from a wind farm on behalf of Walmart.


2.  The MLA thereafter submitted the following data requests (among others) to Walmart witness Mr. Chriss:  

SC.1  Over the last 12 month period for which data is available, please state how many MWs and MWhs of electrical power were purchased by Texas Retail Energy for Walmart facilities in the Illinois MISO footprint, and the total amount paid by Texas Retail Energy for that power.

SC.2  Over the last 12 month period for which data is available, please state how many MWs and MWhs of renewable electrical power were purchased by Texas Retail Energy for Walmart facilities in the Illinois MISO footprint, and the total amount paid by Texas Retail Energy for that power.

SC.3  For the last 12 month period for which data is available, for purchases of power made within the United States by Texas Retail Energy, what percentage (by either dollars or MWhs) was for renewable energy and what percentage was for non-renewable energy?

3.  Walmart’s objections are shown on attached Exhibits A, B and C hereto.  Essentially, they contend the requested information is not relevant; that it seeks information from a non-party (Walmart’s wholly-owned subsidiary Texas Retail Energy); and that the requested information constitutes commercially sensitive business information and trade secrets, and that the probative value of the information is therefore outweighed by the harm that disclosure would cause. 
4.  Objections as to relevance.  Mr. Chriss himself established that the information in question is relevant here.  As indicated above, his argument regarding the need for the line is based in part on the supposed ability of Texas Retail Energy to supply power directly to Walmart in the Illinois MISO market.  However, the legitimacy of that argument would depend, at least in part, on whether or not Texas Retail Energy does in fact have any kind of track record of buying energy in that market for Walmart.  If it has bought little or no energy of any kind for Walmart in the Illinois MISO market, his argument on that basis is hardly persuasive.  It is even less persuasive if the subsidiary has bought little or no renewable energy there for Walmart.  Data Requests SC.1 and SC.2 seek information which would allow the MLA to examine the legitimacy of the arguments from Mr. Chriss in this regard.  SC.3 would allow the MLA to determine if the example given by Mr. Chriss from Texas is simply an isolated instance of a renewable energy purchase, of if in fact Texas Retail Energy does have an established pattern of buying renewable energy for Walmart.  Without the information requested, the MLA cannot meaningfully examine the claim being raised by Mr. Chriss regarding the need for the Grain Belt line.  
5.  Objection that Texas Retail Energy is not a party.  As Mr. Chriss testified, Texas Retail Energy is a wholly-owned subsidiary of Walmart, by whom Mr. Chriss is employed.  Even if Texas Retail Energy is viewed as a totally independent third party here, which they are not, and even assuming arguendo that neither Walmart nor Mr. Chriss has possession of the information in question, that information must nevertheless be produced if either Walmart or Mr. Chriss has the “practical ability” to obtain the documents from the wholly-owned subsidiary.    

As explained in Hancock v. Shook, 100 S.W.3d 786 (Mo banc 2003), a party must produce not only documents in its actual possession, but also documents within its “control”, which includes documents where it has the “practical ability to obtain the documents from a nonparty to the action.”
  In Hancock, the records in question were not in the possession of a party to the case, but were in the possession of the party’s expert witness and veterinarian.  Given this relationship, the court noted that the actual party to the case did have “the practical ability to obtain” the records from his veterinarian.
  
Likewise, given the fact that Mr. Chriss is employed by Walmart, and that Walmart has the obvious ability to control the actions of a wholly-owned subsidiary, there can be no doubt that even if Mr. Chriss and Walmart do not have actual possession of the information in question, they have the practical ability to obtain the material requested here by the MLA.            

7.  Objection that the information requested contains highly sensitive and confidential information.  Commission rule 4 CSR 240-2.135 provides protection for “proprietary information”, which includes “trade secrets, as well as confidential or private technical financial and business information.”  The rule also provides protection for “highly confidential” information, which includes “marketing analysis or other market-specific information relating to services offered in competition with others.” 

The MLA is not aware of any instance where material designated by a party as proprietary or highly confidential has been improperly disclosed.  And there is little reason to establish rules regarding the treatment of confidential information if a party is allowed to simply ignore those rules and refuse to divulge the very type of information which those rules are designed to protect.     
Given the fact that Walmart has voluntarily introduced the subject matter in question, and thereby made the information sought by the MLA relevant here, and given the protection afforded by the Commission’s rules for the type of information being sought, the probative value of that information outweighs any risk posed by the unauthorized disclosure or use of the information in question.  A party should not be allowed to voluntarily raise an argument in its testimony, and then refuse to disclose the  information which could potentially refute the argument they chose to make. 
8.  If the MLA is not allowed access to the information being sought here, it respectfully contends that it would be deprived of its right to due process of law, as guaranteed under Amendments V and XIV to the United States Constitution, and Article 1 Section 10 to the Missouri Constitution.     

9.  Pursuant to Commission Rule 4 CSR 240-2.090(8), counsel for Walmart and the MLA have discussed these data requests by telephone, and have been unable to reach agreement regarding production of the information in question.  
WHEREFORE, the MLA respectfully requests the Commission to direct Walmart and Mr. Steve Chriss to provide a full and complete response to data requests SC.1, SC.2 and SC.3, as set forth above.   
Respectfully submitted,
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