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a subsidiary o(Ameren Corporation



UNION ELECTRIC COMPANY'S REPLY TO STAFF'S MOTION
FOR RECONSIDERATION OF COMMISSION ORDER

ESTABLISHING TEST YEAR AND PROCEDURAL SCHEDULE

COMES NOW Union Electric Company ("AmerenUE" or "Company") and for its Reply

to Staff's Motion for Reconsideration of Commission Order Establishing Test Year and

Procedural Schedule, states as follows :

I .

	

AmerenUE Agrees With Staffs Request That The Commission Should Not
Reconsider Its Selection Of The Year Ending June 30, 2001 As The Test Year To Be
Used In This Proceeding.

For the reasons stated in AmerenUE's previous filings, there can be no doubt that the

more recent data contained in a test year ending June 30, 2001 is appropriate for the test year in

this proceeding .

II .

	

AmerenUE Has No Objection To Staffs Request To Shorten The Response Time To
Staff's Motion For Reconsideration.

to this issue .

AmerenUE will comply with the Commission order which has been issued with respect
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111 .

	

AmerenUE Has No Objection To Staffs Request That The Filing Date For Rebuttal
Testimony Of Public Counsel And Intervenors Be Moved From December 20, 2001
To January 4, 2002 .

AmerenUE believes this to be a relatively minor issue in the overall scheme of these

proceedings and therefore has no objection to this request.

IV.

	

AmerenUE Objects To The New Procedural Schedule Proposed By Staff.

A.

	

AmerenUE Is Willing And Able To Abide By The Procedural Schedule
Adopted By This Commission On December 6, 2001 .

Although The Newly Ordered Procedural Schedule Is More
Demanding To AmerenUE Than It Is To Staff, AmerenUE Stands
Willing And Able To Abide By It.

The Commission's newly ordered procedural schedule, issued December 6, 2001,

requires that AmerenUE file all testimony and schedules supporting an entirely new test year on

January 4, 2002. Even ignoring the intervening holidays, this requires that the Company make

an extremely significant filing, which will now serve as the basis for this entire case, in only

twenty-nine days . Staff, on the other hand, will not only have forty-seven days from the date of

the Commission's Order to supplement its already filed testimony, it will then also have another

forty-six days to rebut the Company's case filed on January 4, 2002 . This Commission need be

advised that Staff has had all data relevant to a June 30, 2001 test year at its disposal since

September 2001 . ' Although AmerenUE acknowledges that this is indeed a tight schedule, it is

clearly more demanding to the Company than it is to Staff. Nonetheless, the Company stands

willing and able to abide by the procedural schedule set forth in the Commission Order of

December 6, 2001 .

' Affidavit of Gary Weiss, at Q 3, previously attached to AmerenUE's Motion to Establish a Test Year and a
Proposed Procedural Schedule, attached hereto as Exhibit 1 and incorporated herein . [Hereinafter, "Weiss Affidavit,
atT-"] .



(ii)

	

Staff Should Not Now Be Rewarded With A New Procedural Schedule
On The Basis That It Is Unprepared To Litigate A June 30, 2001 Test
Year.

AmerenUE has fully cooperated in providing Staffwith June 30, 2001 test year data in an

expedited manner. To a large extent, the Company has provided Staffwith such data as soon as

it was available to the Company, primarily in July and August 2001 . 2 Moreover, Staff was

provided with all data relevant to the Company's June 30, 2001 test year no later than September

2001 . 3 The fact that Staff has chosen not to analyze this data for some four months should not

now be used as a basis for a new procedural schedule . AmcrenUE strongly urges this

Commission to refuse Staff s request and not interject any further delay in this proceeding .

a

	

Weiss Affidavit, at 13 .
a

	

Weiss Affidavit, at Q 3 .

(iii)

	

If The Commission Should Decide To Adopt A New Procedural
Schedule It Should Adopt A New Procedural Schedule That Is Fair
And Equitable To All.

In its Motion, Staff suggests a revised procedural schedule and, although Staff recognizes

the intervening dates between successive events, it fails to recognize the amount oftime Staff

will have to prepare and file its case-in-chief from the date of the Procedural Schedule set forth

in this Commission's December 6, 2001 Order .4 Staff s proposal would allow itself some eight-

four days prior to filing its Direct Testimony .

It is readily apparent that Staff will not merely adopt the Company's June 30, 2001 test

year data . Consistent with past practice, the Staffwill recommend numerous adjustments to the

test year data based upon a wide variety of techniques and methods . As a result, prior to the

filing of Rebuttal Testimony, it is imperative that the Company be permitted time to fully

understand and analyze Staffs modifications to the test year data . This knowledge can only be

" As a matter of clarification, it is AmerenUE's understanding that no Company filing would be required on
January 4, 2002 under Staff's proposed procedural schedule .

3



ascertained through data requests followed by depositions of Staffs pertinent witnesses . The

results of this discovery must then be included in the Company's Rebuttal Testimony . This

simply cannot be accomplished within the forty-five (45) days set forth in Staffs newly

proposed procedural schedule . At a minimum, should a new procedural schedule be adopted

by this Commission, AmerenUE would require a minimum of seventy (70) days to respond

to Staffs newly proposed Direct Testimony. 5

Notwithstanding the foregoing, it is the Company's position that the procedural schedule

adopted in the Commission's Order ofDecember 6, 2001 should remain intact . The Company

strongly urges this Commission to maintain the current procedural schedule with hearings in

March 2002 .

V .

	

With One Caveat, AmerenUE Will Honor Staffs Request That AmerenUE File
Tariffs And Put In Place Procedures For The Retention Of Customers' Records So
That A Reduction In Rates Resulting From Case No. EC-2002-1 Will Be Made
Retroactive To April 1, 2002 . 6

AmerenUE believes that these requests are generally consistent with the proposal set

forth in its recent filings and therefore, with one caveat, it has no objection . The Company will

commit to keeping customer records to allow it to make rates effective retroactive to April 1,

2002 in the same manner as was done for the last rate reduction, resulting from the Report and

Order of the Commission in Case No . EM-96-149 . In addition, prior to the Staffs initial filing of

testimony reflecting the new test year, the Company will file the appropriate tariffchanges

' This would be merely equitable in light ofthe fact that according to Staffs proposed alternative procedural
schedule, Staff has allowed itself eighty-four (84) days from the Commission's Order of December 6, 2001 to file its
Direct Testimony .

6 Both Staffand the Office of Public Counsel point out that AmerenUE offered rate treatment retroactive to April
1, 2002 if the Commission (i) adopted the Company's June 30, 2001 test year ; and (ii) extended the Company's
Rebuttal Testimony filing date to January 25, 2002 . Although the Commission did not technically meet these two
criterion (the Company's Rebuttal Testimony is due on January 4, 2002) the Commission has substantially agreed to
the Company's request and it therefore agrees to make its rates retroactive to April 1, 2001 based upon the
Commission's adoption ofthe June 30, 2001 test year and the adoption ofthe ordered procedural schedule . In
addition, for Company's reaction to certain substantive changes now proposed by Staff, see, Point V, pp . 4-5 herein .



proceeding .

making rates collected on and after April 1, 2002 interim, subject to adjustment based upon a

final non-appealable order ofthe Commission setting rates and establishing rate design in this

That being said however, Staff's proposal goes well beyond merely seeking additional

time to file testimony . Instead, it affirmatively seeks extinguishment ofthe Company's

substantive right to : (i) update the June 30, 2001 test year for known and measurable changes

(Point VII below) ; and (ii) file an alternative rate regulation proposal as part of this proceeding

(Point VIII below) . In essence, Staffnow attempts to substantially and materially modify the

retroactive rate deal that has previously been struck . These proposals, if granted by this

Commission, clearly go beyond mere procedural issues to the substantive core of this proceeding

as well as the substantive core of the retroactive rate treatment proposed by the Company. The

Company's retroactive rate offer was made to ensure no harm would be suffered by ratepayers as

a result of the Commission's consideration of the more recent test year data . The Company

never agreed to the additional conditions now urged by Staff and they are not a part of the

Agreement proposed by the Company and accepted by this Commission. Accordingly, if Staff's

request as to either one ofthese critical issues is granted, the Company is left with no choice but

to withdraw its offer of retroactive rate treatment .

V1.

	

Ameren Objects To Staffs Request To Shorten The Response Time To Data
Requests From 20 Days To 10 Days.

A.

	

Staff Has Had Full Access To June 30 Test Year Data Since September 2001 .

The Staffs Motion for Reconsideration time and again seeks to limit, restrict or

extinguish AmerenUE's substantive and procedural rights . To request that this Commission

unilaterally impose a shortening of AmerenUE's codified time to respond to data requests is

inappropriate . The possibility of a test year ending June 30, 2001 has been foreseeable to the

Staff for some time . Since AmerenUE has provided Staff full access to the Company's June 30,

5



2001 books since at least September 2001, 7 it is apparent that Staff's discovery with respect to

this test year should have been completed long ago . Consequently, the Company believes it is

inappropriate to shorten its time to respond to Staffs data requests . Moreover, the Company

believes that it needs this time to provide the Staff with adequate responses to its discovery.

Notwithstanding the foregoing, the Company represents to this Commission that it will

use its best efforts to respond to the Staffs data requests as quickly as possible . Certainly, when

the Company's response is completed in less than twenty days, it will provide those responses to

Staff as soon as they are available . Nonetheless, the Company wishes to forewarn this

Commission that it is now clear that the Staff intends to complete six months of discovery within

a one-to-two month time frame. It appears that certain ofthe Staff s data requests will be of a

nature that they cannot be adequately responded to within twenty days, let alone ten days . 8

B.

	

Alternatively, If The Commission Should Shorten The Response Time For
Data Requests From Twenty Days To Ten Days, This Result Should Apply
To All Parties, Including Staff.

As previously discussed, at page 2, the Procedural Schedule adopted by this Commission

in its December 6, 2001 Order is significantly more demanding to AmerenUE than to Staff or

any other party. Accordingly, should this Commission decide to shorten the response time for

data requests, this decision should apply to all parties, including Staff.

Weiss Affidavit, at ~ 3 .

8 Indicative ofStaff's and Office ofPublic Counsel's displeasure with this Commission's decision of December 6,
2001, is the fact that the Company has already received more than 100 data requests from these two parties . Many
ofthese data requests request information that has already been provided to these parties .

6



VII.

	

AmerenUE Objects To Staff's Request That No Party Shall Be Allowed To Update
Data From The Test Year Consisting Of The Twelve Months Ended June 30, 2001 .

AmerenUE strongly objects to the Staffs request that the Company be prohibited from

providing any data updating the June 30, 2001 test year. It is well-settled law that the Public

Service Commission must consider "all relevant facts" in determining just and reasonable rates.

State ex rel . Capital City Water v. PSC, 252 S.W. 446, 454 (Mo. 1923) . Moreover, it is long-

standing practice to update test year data for "known and measurable" changes . Staff, itself,

routinely engaged in this practice in its Direct Testimony filed in this case nearly six months ago .

In addition, the Staff has offered no authority or reason why updating should not be

permitted . No principle of law or practical procedural concern could possibly justify denying

this Commission access to the most recent and relevant information in this way. It is clear,

particularly in light of the Company's offer of retroactive rate treatment, that the Commission

should fully consider all relevant information in reaching its final decision in this case .

This Commission must recognize that it is Staff, and not AmerenUE, that is requesting additional

time as a result of the newly ordered procedural schedule . AmerenUE does not need additional

time to evaluate potential matters to update beyond June 30, 2002, despite the fact that the

Company's updating entries will be identified in its January 4, 2002 filing. Staff s rebuttal

testimony concerning such updating is not due until February 19, 2002 - some forty-six (46)

days after the Company's testimony regarding these same items .

Finally, it is absolutely critical that the Commission not be restrained in its consideration

of all information relevant to its decision in this proceeding . The significance of this case to

Missouri ratepayers, AmerenUE and the future direction of energy policy in this state cannot be

overstated . To hold otherwise handicaps this Commission, sabotages settlement talks, and short-

changes ratepayers . Accordingly, Staff s request to prohibit updating June 30, 2002 test year

data must be rejected .



VIIl . AmerenUE Objects To Staffs Request That Any Alternative Rate Regulation
Proposal To Be Filed By AmerenUE Must Be Filed In A Separate Case.

AmerenUE strongly objects to the Staff s unusual request that the Company be directed

"to file any alternative regulation proposal in a case other than Case No. EC-2002-1 ." It has long

been settled law that the Public Service Commission must consider "all relevant facts" in

determining just and reasonable rates . State ex rel . Capital City Water Co. v . PSC, 252 S .W.

446, 454 (Mo. 1923) .

The facts relating to AmerenUE's performance under the EARPs cannot be avoided in

this complaint case ; not only are they relevant, they are the veryfoundation of the Staff's case .

The Staffs complaint sets forth and contains a number of allegations concerning the EARPs.

See, e.g., Complaint 1111 -13, 16 . The Staffhas contended that AmerenUE was "in an excess

earnings position" under the EARPs, Complaint 112 (citing Staff s Report Regarding the

Experimental Alternative Regulation Plans of Union Electric Company (filed on February 1,

2001 in Case No. EM-96-149) ("Staff's EARP Report")) ; see also Staffs EARP Report at page

27 (claiming "excess revenues" during each of the first 4 years of the EARPs) . Indeed, it is

impossible for the Commission to determine the appropriate rates to be charged by AmerenUE

without evaluating the Company's operations under the EARPs-both the test year adopted by

the Commission and the rejected test year proposed by Staff measure costs and rate base under

the EARP . It is obvious that a major premise of the case filed by the Staff is that the

Commission was wrong to have determined that just and reasonable rates would result from the

EARP. The EARPs are inherently and fundamentally a part of the instant case, and the Staffs

suggestion that the potential adoption of a new alternative regulation plan be excluded from the

Commission's consideration in this case makes no sense .



Even worse, the Staff s suggestion does harm to the very process in which we are

engaged . Whether the Commission decides to return to cost of service ratemaking for

AmerenUE, or continues to experiment with an incentive regime, is the fundamental issue

affecting its policy choice . The Staff seeks to artificially narrow the perspective of the

Commission, excluding from this case the option that we contend will provide the best assurance

ofjust and reasonable rates for AmerenUE's ratepayers . Indeed, in the filings made in February

of this year, AmerenUE made it clear that we thought that another incentive regulation plan was

the sensible way to proceed, but with the provisions amended by what we have learned under six

years of the EARP. The Commission has not had the occasion to consider that option, and surely

it is only prudent for the Commission to have before it all the policy alternatives it may wish to

consider - particularly in light of the harsh, unprecedented rate cut being urged by the Staff.

Moreover, the Staff has not offered any authority for constraining the response of the

Company to the Staffs complaint in this way. Certainly no principle of law suggests that our

response to the case brought by the complaining party should be defined by the complaining

party's preferences in this way. Equally certainly, no practical, procedural concern could justify

handicapping this Commission in this way. After all, in its Motion for Reconsideration, the Staff

argues in part that delaying the hearing in this case as it requests to meet its needs is acceptable

because AmerenUE has made a commitment that any rates resulting from this proceeding will be

made retroactive to April 1, 2002 . Staff Motion at 3 . However, with respect to our proposal for

a new incentive regulation plan, the Staff does a turnabout, claiming that these proceedings

should not be held "captive" to consideration of such an option . Id. at 12 . It would seem that,

with our commitment to have any new, lawful rates retroactive to April 1, 2002, this case is no



X.

	

AmerenUE Agrees With Staff's Request That The Commission's December 6, 2001
Order Correctly Reflect A Test Year In This Proceeding Of July 1, 2000 Through
June 30, 2001, Rather Than The Thirteen Month Period Of July 1, 2000 Through
July 30, 2001 As Was Erroneously Stated In The Commission's Order.

OF COUNSEL :
Robert J . Cynkar
Victor J . Wolski
Gordon D. Todd
Cooper & Kirk, PLLC
1500 K Street, N.W.
Suite 200
Washington, D.C . 20005
202-220-9600
202-220-9601 (fax)

AmerenUE believes that the item set forth above was merely a typographical error in the

Commission's Order and therefore has no objection to this request .

DATED : December 17, 2001

Respectfully submitted,

UNION ELECTRIC COMPANY
d/b/a AmerenUE

By ~9,. Cbo~( nj.-J
James J . Cook, MBE #22697
Managing Associate General Counsel

Steven R. Sullivan, MBE #33102
Vice President, General Counsel & Secretary

Ameren Services Company
One Ameren Plaza
1901 Chouteau Avenue
P.O . Box 66149 (MC 1310)
St . Louis, MO 63166-6149
314-554-2237
jjcook@ameren .com
314-554-2098
srsullivan@ameren.com
314-554-4014 (fax)
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AFFIDAVIT OF GARY S. WEISS

STATE OF MISSOURI

	

)
SS.

CITY OF ST. LOUIS

Gary S. Weiss, being first duly swornon his oath, states :

My name is Gary S. Weiss. I work in the City of St . Louis, Missouri and I

am employed by Ameren Services Company as Supervisor ofthe Regulatory Accounting

Section in the Controllers Function .

2.

	

At various times during theMPSC Staffs audit I talked with them about

their test year . They responded that their test year was the 12 months ended June 30,

2000 . When

	

received their April 26, 2001 cost of service accounting run I called the

Staffand suggested they move their test year to the 12 months ended December 31, 2000

as they had updated most of their rate base items throughDecember 31, 2000 . They

responded that they did not have time to do this. I offered to give them a copy of my year

end cost of service run for the 12 months ended December 31, 2000 . I also pointed out

Exhibit 1



that there were some prior period entries recorded in December, 1999 that had to be

adjusted out for the test year June 30, 2000 but would not be a problem if they moved to

the December 3

	

2000 test year.

3

	

Later as the MPSC Staff started providing me with workpapers, I noticed

that even on the expense adjustment workpapers the data through December 31, 2000

was included and in some instances used to calculate the adjustment made to the June

2000 test year . They did attempt to make an adjustment to operating expenses to reflect

the 12 months ended December 31, 2000 labor expenses . They also used the actual fuel

cost for the year 2000 to calculate their fuel expense for weather normalized and adjusted

kWh sales . Throughout the spring and early summer, many ofthe MPSC Staffs data

requests were being updated with current data . By the time the MPSC Staff completed

their on site audit they actually had information through April and/or May of 2001

	

The

June 2001 data was provided in late July or early August; and the September 2001 filing

ofthe last sharing period earnings report, included a detailed cost of service accounting

run along with workpapers .

4.

	

By not moving to the 12 months ended June 2001, the MPSC Staff is

ignoring some significant increases in expenses. For example the electric labor increased

more than $15 million without annualizing the wage increases that took effect during this

period ; the contract power plant maintenance increased more than $5 million; the

Missouri distribution other expenses, includes tree trimming, increased over $5 million;

and the injuries and damages expense increase by more than $10 million. In total, the

Company estimates that the normalized electric net operating income decreased $50 to

Exhibit 1



My Commission expires: ?- .13-do c-).

$75 million for the 12 months ended June 30, 2001 compared to the 12 months ended

June 30, 2000 .

5

	

hereby swear and affirm that the information contained in this affidavit is

true and correct .

A
Garv S . 1`eiss

Subscribed and sworn to before me this /-3 gLday ofNovember, 2001

Notary Public

CAROLA. HEAD
Notary Public -Notary Seal
STATEOF MISSOURI

SL Charles County
My Commission Expires : SepL 23.2002
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I hereby certify that a copy of the foregoing was served via first class U.S . mail, postage

prepaid, on this 17th day ofDecember, 2001, on the following parties of record :

General Counsel
Missouri Public Service Commission
200 Madison Street, Suite 100
Governor Office Building
Jefferson City, MO 65 101

Steve Dottheim
Chief Deputy General Counsel
Missouri Public Service Commission
P .O. Box 360
Jefferson City, MO 65102

Dennis Frey
Assistant General Counsel
Missouri Public Service Commission
P .O. Box 360
Jefferson City, MO 65102

Office ofthe Public Counsel
Governor Office Building
200 Madison Street, Suite 650
Jefferson City, MO 65 101

R. Larry Sherwin
Assistant Vice President
Regulatory Administration
Laclede Gas Company
720 Olive Street, Room 1415
St. Louis, MO 63 101

Ronald Molteni
Assistant Attorney General
Supreme Court Building
221 West High Street
P.O. Box 899
Jefferson City, MO 65102

CERTIFICATE OF SERVICE

John B . Coffman
Deputy Public Counsel
Office of the Public Counsel
P.O. Box 7800
Jefferson City, MO 65102

Robert C. Johnson, Esq.
Lisa C. Langeneckert, Esq.
Law Office ofRobert C. Johnson
720 Olive Street, Suite 2400
St. Louis, MO 63 101

Diana M. Vulysteke
Bryan Cave LLP
One Metropolitan Square
211 North Broadway, Ste . 3600
St. Louis, MO 63102-2750

Robin E. Fulton
Schnapp, Fulton, Fall, Silver &
Reid, L.L.C .

135 East Main Street
P .O . Box 151
Fredericktown, MO 63645

Michael C . Pendergast
Assistant Vice President &
Associate General Counsel

Laclede Gas Company
720 Olive Street, Room 1520
St . Louis, MO 63 101

Tim Rush
Kansas City Power & Light Company
1201 Walnut
Kansas City, MO 64141



James M. Fischer
Fischer & Dority, P.C.
101 Madison, Suite 400
Jefferson City, MO 65101
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