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	SBC’s Issue Statements:

(a) Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?
(b) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?

	#1
	
	SBC’s language is so unreasonable and confusing that Navigator does not have suggested revisions at this point.
	Navigator’s position is that if a call originates on a local number and terminates on a local number in the same exchange it is a local call and not subject to access.

Further, if a call originates on a local number and terminates on a number in a different ( inter-exchange traffic) exchange it is a long distance  call and is subject to access as currently defined in the parties’ M2A.

Intra-lata toll calls should not be subject to access charges, but should be treated as reciprocal compensation bill and keep.

Any decisions by the FCC or other regulatory bodies finalized in the future may be incorporated through the change of law provisions of the contract.
	11.1 For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC-13STATE’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology.  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) and shall be subject to applicable intrastate and interstate switched access charges; provided, however, the following categories of Switched Access Traffic are not subject to the above stated requirement relating to routing over feature group access trunks:
(i) IntraLATA toll Traffic or Optional EAS Traffic from a CLEC end user that obtains local dial tone from CLEC where CLEC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider,

(ii) IntraLATA toll Traffic or Optional EAS Traffic from an SBC end user that obtains local dial tone from SBC where SBC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider;

(iii) Switched Access Traffic delivered to SBC from an Interexchange Carrier (IXC) where the terminating number is ported to another CLEC and the IXC fails to perform the Local Number Portability (LNP) query; and/or

(iv) Switched Access Traffic delivered to either Party from a third party competitive local exchange carrier over interconnection trunk groups carrying Section 251(b)(5) Traffic and ISP-Bound Traffic  (hereinafter referred to as “Local Interconnection Trunk Groups”) destined to the other Party.

Notwithstanding anything to the contrary in this Agreement, each Party reserves it rights, remedies, and arguments relating to the application of switched access charges for traffic exchanged by the Parties prior to the Effective Date of this Agreement and described in the FCC’s Order issued in the Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Exempt from Access Charges, WC Docket No. 01-361(Released April 21, 2004).

11.2 In the limited circumstances in which a third party competitive local exchange carrier delivers Switched Access Traffic as described in Section 11.1 (iv) above to either Party over Local Interconnection Trunk Groups, such Party may deliver such Switched Access Traffic to the terminating Party over Local Interconnection Trunk Groups.  If it is determined that such traffic has been delivered over Local Interconnection Trunk Groups, the terminating Party may object to the delivery of such traffic by providing written notice to the delivering Party pursuant to the notice provisions set forth in the General Terms and Conditions and request removal of such traffic. The Parties will work cooperatively to identify the traffic with the goal of removing such traffic from the Local Interconnection Trunk Groups.  If the delivering Party has not removed or is unable to remove such Switched Access Traffic as described in Section 16.1(iv) above from the Local Interconnection Trunk Groups within sixty (60) days of receipt of notice from the other party, the Parties agree to jointly file a complaint or any other appropriate action with the applicable Commission to seek any necessary permission to remove the traffic from such interconnection trunks up to and including the right to block such traffic and to obtain compensation, if appropriate, from the third party competitive local exchange carrier delivering such traffic to the extent it is not blocked
	(a) It is SBC’s position that such traffic is exempt from reciprocal compensation under 47 C.F.R. 51 § 701 which  defines the scope of transport and terminating pricing and explicitly  excludes interstate or intrastate exchange, information access or exchange services from reciprocal compensation, and the Agreement should therefore do so as well. That FCC rule remains in effect today.  Finally, the Agreement should provide that any other category of traffic that this Commission or the FCC holds exempt from reciprocal compensation is exempt as between Navigator and SBC. See SBC’s position in Issue (b) below which further addresses the appropriate charges for such traffic.

(b)  SBC’s position is that, unless and until the FCC rules otherwise, all Switched Access Traffic, as defined below,  must be terminated over feature group access trunks (B or D) (except certain types of IntraLATA toll and Optional EAS traffic) and all such traffic is subject to applicable interstate and intrastate switched access charges.   Switched Access Traffic means all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any such traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) (also referred to as “PSTN-IP-PSTN”) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology (also referred to as “IP-PSTN).

SBC’s position that all Switched Access Traffic is subject to switched access charges is supported by long-standing FCC precedent and rules, under which any provider that uses ILEC local exchange switching facilities, including an information service provider, is subject to the baseline obligation to pay access charges, unless specifically exempted.  With respect to PSTN-IP-PSTN traffic (also referred to as “IP-in the Middle Traffic”), the FCC recently held that a voice service that originates and terminates on the PSTN and relies on IP technology only for transport without offering customers any enhanced functionality associated with the IP format is a telecommunications service subject to access charges under the FCC’s rules.  See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephone Services are Exempt from Access Charges, WC Docket No. 02-361, released April 21, 2004 (FCC 04-97) (Access Charge Avoidance Order).  Consistent with the FCC’s Access Charge Avoidance Order, this Commission should find that this type of Switched Access Traffic is subject to intrastate access charges.  Furthermore, to ensure the proper compensation is paid on this traffic, this Commission should find that Switched Access Traffic must be routed over feature group access trunks.

With respect to IP-PSTN traffic, it is SBC’s position that under current FCC rules and regulations, providers of IP-PSTN services are subject to the baseline obligation to pay access charges when they send traffic to the PSTN.  The enhanced service provider (ESP) exemption does not, as some claim, change this result.  The ESP exemption applies only when an information service provider uses the PSTN to connect with its own customers.  It has never been extended to a situation where an information service provider uses the PSTN to send traffic to non-customer third parties to whom the information service provider is not providing an information service not exempt from the obligation to pay intrastate or interstate access charges when they make use of the PSTN for purposes other than connecting with their own subscribers for the use of their own services.  The Enhanced Service Provider (ESP) exemption does not, as some claim, apply to such IP-PSTN services.  The ESP exemption applies only when information service providers use the PSTN to connect with their own subscribers, but it has never been extended to a situation in which information service providers use the PSTN to connect with third parties to whom they are not providing an information service.   Since no exemption applies to IP-PSTN Traffic, SBC should continue to charge “jurisdictionalized” compensation rates for such traffic (notwithstanding SBC’s position that it is interstate in nature) in accordance with its existing switched access tariffs until the FCC rules in its intercarrier compensation proceeding on this type of traffic.  SBC’s existing tariffs contain various methods to deal with the lack of geographically accurate endpoint information, such as the use of calling party number information together with other data.  This Commission  should find IP-PSTN is subject to intrastate and interstate switched access charges to ensure SBC is protected from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates until the FCC rules on IP-PSTN traffic.  



	Is it appropriate to include a specific change in law provision to address the FCC’s NPRM on Intercarrier Compensation?

	#2
	
	Navigator intentionally deleted 12.0
	Navigator’s position is that current Change of Law provisions are adequate and inclusion of this provision is unnecessary.


	12.0
Additional Change of Law Provision

The Parties further acknowledge that the FCC has issued a Notice of Proposed Rulemaking on the topic of Intercarrier Compensation generally. See, In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket 01-92; established in Notice of Proposed Rulemaking Order No. 01-132, April 27, 2001.  In the event that a final, legally binding FCC Order is issued upon the conclusion of that NPRM proceeding and during the term of this Appendix, the Parties agree to conform this Agreement to the compensation procedures set forth in that Order. 


	It is appropriate to include a unique change in law provision in the Attachment Compensation to address the FCC's Order on intercarrier compensation which will result from its Notice of Proposed Rulemaking Order, In the Matter of Developing a Unified Intercarrier Compensation Regime.  
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Key:  Bold represents language proposed by SBC and opposed by CLECs.

          Underline language represents language proposed by CLEC and opposed by SBC


