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MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND NAVIGATOR

000 GT&C

	Issue Statement
	Issue No.
	Attachment and Section(s)
	CLEC Language
	CLEC Preliminary Position
	SBC MISSOURI Language
	SBC MISSOURI Preliminary Position

	Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?
	1
	All
	None
	Navigator disagrees with the use of the word  “Lawful”.  UNEs are UNEs, and if the FCC determines that CLECs are no longer “impaired” without access to a particular network element, it will find that the network element need no longer be unbundled and SBC would have no further obligation to price them at cost-based rates.
	Lawful 
	SBC’s proposed “Lawful UNE” language specifically addresses the Declassification of UNEs that began with USTA I, continued with the FCC’s release of its Triennial Review Order, and has further been defined with the release of the Court’s mandate in the USTA II case, on June 16, 2004.  Rather than settle for standard (vague) change in law language addressing the Declassification of UNEs, SBC’s language clearly defines when and how SBC will be obligated to provide UNEs under Section 251(c)(3) and how, once SBC is no longer required to provide those UNEs, the parties will transition smoothly to a commercial environment where CLEC can obtain products and services from SBC on a wholesale basis via options such as resale, access tariffs and separately negotiated agreements.  As this Commission is well aware, leaving even one issue open for debate typically results in the parties having to seek Commission intervention to settle their disputes.  SBC’s language will avoid that situation.



	Should the ICA contain language specifies SBC’s obligation to provide only Lawful UNE’s even if the  word “Lawful” is not always  referenced in front of Unbundled Network Elements?


	2
	1.8
	1.8  Intentionally Omitted
	. 1.8  It is Navigator’s position that SBC must provide to CLECs on an unbundled basis.  UNEs are UNEs, and if the FCC determines that CLECs are no longer “impaired” without access to a particular network element, it will find that the network element need no longer be unbundled and SBC would have no further obligation to price them at cost-based rates.   
	1.8    Throughout this Agreement, wherever there are references to unbundled network elements that are to be provided by SBC MISSOURI under this Agreement, the Parties agree and acknowledge that their intent is for the Agreement to comply with Section 1.7 above, and require only the provision of Lawful UNEs, regardless of whether the term “Lawful” is used as part of the reference to unbundled network elements.  
	No. The intent of SBC’s language is to simply ensure that the Parties understand that even if the word “Lawful” is not in front of UNE, doesn’t mean that SBC is obligated to provide it beyond our legal requirements.

	1) Are the insurance limits requested by SBC reasonable? 

	3
	2.3 sec. all & numbering sequence. 
	2.3
At all times during the term of this Agreement, each Party shall keep and maintain in force at its own expense the following minimum insurance coverage and limits and any additional insurance and/or bonds required by Applicable Law:

2.3.1
For CLECs that are reselling SBC Missouri Resale Services and/or purchasing UNE-P under this agreement, the minimum insurance coverage and limits are as follows:



a.  Commercial General Liability insurance with minimum limits of: $2,000,000 General Aggregate limit:



b.  $1,000,000 each occurrence sub-limit for Personal Injury and Advertising;

2.3.2
For CLECs that are interconnecting or purchasing any Unbundled Network Elements (other than UNE-P), products or services under this agreement, the minimum insurance coverage and limits are as follows:


a. 2.3.1 Workers’ Compensation insurance with benefits afforded under the laws of each state covered by this Agreement and Employers Liability insurance with minimum limits of $100,000 for Bodily Injury-each accident, $500,000 for Bodily Injury by disease-policy limits and  $100,000 for Bodily Injury by disease-each employee.


b.  2.3.2  Commercial General Liability insurance with minimum limits of: 6,000,000 General Aggregate limit; $5,000,000 each occurrence sub-limit for all bodily injury or property Damage incurred in any one occurrence; $1,000,000 each occurrence sub-limit for Personal Injury and Advertising;  Fire Legal Liability sub-limits of $2,000,000 are also required if this Agreement involves collocation.  The other Party must be named as an Additional Insured on the Commercial General Liability policy.


	2.3

2.3.1 It is Navigator’s position that each party should be free to quantify the amount of risk it is willing to assume and procure its own insurance policies according to such risk assessment calculations.  As a UNE-P provider and long-distance reseller, Navigator relies entirely on SBC for interconnection and exchange of traffic with other carriers, and for any maintenance and repairs to the facilities used to provide services to end users.  Navigator does not itself collocate and is thus incapable of causing damage to the network or SBC’s collocation facilities.  There is no need for Navigator to procure workers’ compensation insurance in the amounts required by SBC because workers’ compensation insurance will only protect Navigator and its employees from direct liability for injury to Navigator employees - it does not protect SBC from liability to Navigator for its negligent or willful acts.
	2.3
At all times during the term of this Agreement, each Party shall keep and maintain in force at its own expense the following minimum insurance coverage and limits and any additional insurance and/or bonds required by Applicable Law:
2.3.1  Workers’ Compensation insurance with benefits afforded under the laws of each state covered by this Agreement and Employers Liability insurance with minimum limits of $100,000 for Bodily Injury-each accident, $500,000 for Bodily Injury by disease-policy limits and  $100,000 for Bodily Injury by disease-each employee.
2.3.2
Commercial General Liability insurance with minimum limits of: $10,000,000 General Aggregate limit; $5,000,000 each occurrence sub-limit for all bodily injury or property Damage incurred in any one occurrence; $1,000,000 each occurrence sub-limit for Personal Injury and Advertising; $10,000,000 Products/Completed Operations Aggregate limit, with a $5,000,000 each occurrence sub-limit for Products/Completed Operations.  Fire Legal Liability sub-limits of $2,000,000 are also required if this Agreement involves collocation.  The other Party must be named as an Additional Insured on the Commercial General Liability policy.


	SBC strongly believes insurance requirements are necessary to protect the Parties’ investments in their infrastructure and network facilities including central offices and related equipment, as well as to protect their respective employees from losses resulting from potential injuries and third party liability. Furthermore, each of the parties has a legitimate interest in ensuring that the other remains solvent so that the parties can continue to make payments under the interconnection agreement.

The amounts proposed by SBC are the absolute minimum commercially reasonable under the circumstances.   Navigator will interconnect with a public switched network worth many tens of millions of dollars. Indeed, a single tandem switch costs on the order of $10 million dollars. Navigator must recognize that its operations pose a risk to the network, and SBC believes it is not too much to ask Navigator to provide coverage in the amount of at least that amount. It is very difficult for SBC to accept that Navigator may choose not to be adequately covered by insurance at these minimum amounts.  Insurance is not a costly or an irrational request. 



	1) Should SBC be allowed to require Adequate Assurance of Payment?

2) If SBC is allowed to require Adequate Assurance of Payment, what form and amount is appropriate?

	4
	3.4, 3.9
	3.4
The Cash Deposit or Letter of Credit must be in an amount equal to one (1) months anticipated charges (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), as reasonably determined by SBC MISSOURI, for the Interconnection, Resale Services, Unbundled Network Elements, Collocation or any other functions, facilities, products or services to be furnished by SBC MISSOURI under this Agreement.

3.9
Notwithstanding anything else set forth in this Agreement, if SBC MISSOURI makes a request for assurance of payment in accordance with the terms of this Section, then SBC MISSOURI shall have no obligation thereafter to perform under this Agreement until such time as CLEC has furnished SBC MISSOURI with the assurance of payment requested; provided, however, that SBC MISSOURI will permit CLEC a minimum of twenty (20) Business Days to respond to a request for assurance of payment before invoking this Section.


	3.4  SBC is only left exposed for thirty days.  SBC may suspend completion of pending orders and reject any new service orders upon the tenth day following the initial letter asking the non-paying CLEC to pay or dispute.  SBC has broad termination rights under the Agreement, and may do so on short notice - in some cases, on as little as ten days’ notice.  Navigator proposes that SBC should be limited to a deposit equal to one month’s charges for all services rendered to accurately balance the hardship on Navigator with SBC’s actual potential financial exposure.  In this way will the deposit requirement aligns with SBC’s actual potential for financial exposure.

3.9  Navigator is a small CLEC with limited resources.  There are times when the single responsibility party is out of the office for two weeks.  A 20 day deadline allows for these circumstances without severe repercussions to SBC.
	3.4
The Cash Deposit or Letter of Credit must be in an amount equal to three (3) months anticipated charges (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), as reasonably determined by SBC MISSOURI, for the Interconnection, Resale Services, Lawful Unbundled Network Elements, Collocation or any other functions, facilities, products or services to be furnished by SBC MISSOURI under this Agreement.

3.9
Notwithstanding anything else set forth in this Agreement, if SBC MISSOURI makes a request for assurance of payment in accordance with the terms of this Section, then SBC MISSOURI shall have no obligation thereafter to perform under this Agreement until such time as CLEC has furnished SBC MISSOURI with the assurance of payment requested; provided, however, that SBC MISSOURI will permit CLEC a minimum of ten (10) Business Days to respond to a request for assurance of payment before invoking this Section.


	Yes.  SBC believes that a deposit requirement is a standard business operating practice for companies when extending credit and thus should be determined by  reasonable measures developed by SBC to reduce its risk of loss from nonpayment of undisputed bills.  
SBC offering deposit language that allows SBC to assess a reasonable deposit in the event that a CLEC customer is or becomes credit impaired.  Therefore, SBC proposes that the deposit be in an amount equal to three (3) months anticipated charges.  
SBC’s proposed language is objective and reasonable for both Parties.  It balances the need of SBC to protect itself and also protect those good paying CLECs from the requirement to pay a deposit.

SBC believes that deposits that are retained should be applied at the holder’s discretion. 



	Under what timeframe may a party terminate the contract for a material breach?


	5
	4.8
	4.8  Intentionally Blank.

	 4.8  It is unclear from SBC’s proposed language what constitutes a “material” obligation or term of the Agreement, as that term is not defined.  Without such a definition in the Agreement, however, SBC would be free to declare Navigator in breach of a “material” obligation or term, and proceed to terminate the Agreement and related services thereunder.
 
	4.8     Notwithstanding any other provision of this Agreement, either Party may terminate this Agreement and the provision of any Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products or services provided pursuant to this Agreement, at the sole discretion of the terminating Party, in the event that the other Party fails to perform a material obligation or breaches a material term of this Agreement and the other Party fails to cure such nonperformance or breach within forty-five (45) calendar days after written notice thereof.  Any termination of this Agreement pursuant to this Section 4.8 shall take effect immediately upon delivery of written notice to the other Party that it failed to cure such nonperformance or breach within forty-five (45) calendar days after written notice thereof. 


	Yes.  SBC opposes the CLECs proposed omission of language because the CLEC can breach the ICA and suffer no consequences for its breach.   Navigators proposal leaves SBC without a remedy.  Additionally, SBC believes forty-five days is a reasonable period of time for a CLEC to cure its breach. 



	Should SBC be responsible for the cost associated with changing their records in SBC’s systems when CLECs enter into an assignment, transfer, merger or any other corporate change?
	6
	5.0, 5.1.1.1, 5.1.2, 5.1.2.1, 5.1.3, 5.1.3.1, 5.1.4, 5.1.4.1 
	5.0           Assignment

5.1.1.1
Neither party hereto  may not assign or transfer this Agreement or any rights or obligations hereunder, whether by operation of law or otherwise, to a non-affiliated third party without the prior written consent of SBC MISSOURI the other Party hereto, which shall consent shall not be unreasonably withheld, except as provided herein. Any attempted assignment or transfer that is not permitted is void ab initio.

5.1.2
Corporate Name Change and/or change in “d/b/a” only


5.1.2.1
Any assignment or transfer of an Agreement wherein only the CLEC name is changing, and which does not include a change to a CLEC OCN/ACNA, constitutes a CLEC Name Change. For a CLEC Name Change, CLEC will incur a record order charge for each CLEC CABS BAN. For resale or any other products not billed in CABS, to the extent a record order is available, a record order charge will apply per Resale BAN.  Rates for record orders are contained in the Appendix Pricing, Schedule of Prices. CLEC shall also submit a new Operator Service Questionnaire (OSQ) to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to this Agreement.

5.1.3        Company Code Change

5.1.3.1
Any assignment or transfer of an interconnection agreement associated with the transfer or acquisition of “assets” provisioned under that interconnection agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.  For the purposes of Section 5.1.3.1, “assets” means any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided under that interconnection agreement.  CLEC shall provide SBC MISSOURI with sixty (60) calendar days advance written notice of any assignment associated with a CLEC Company Code Change and obtain SBC MISSOURI’s consent.  SBC MISSOURI shall not unreasonably withhold consent to a CLEC Company Code Change; provided, however, SBC MISSOURI’s consent to any CLEC Company Code Change is contingent upon cure of any outstanding non-disputed charges owed under this Agreement and any outstanding non-disputed charges associated with the “assets” subject to the CLEC Company Code Change.  In addition, CLEC acknowledges that CLEC may be required to tender additional assurance of payment if requested under the terms of this Agreement.

5.1.4
Assignment of any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service.

5.1.4.1
Any assignment or transfer of any Interconnection, Resale Service,  Unbundled Network Element, function, facility, product or service provisioned pursuant to this Agreement without the transfer or the assignment of this Agreement shall be deemed a CLEC to CLEC Mass Migration.  The CLEC that is a Party to this Agreement shall provide SBC MISSOURI with thirty 30) calendar days advance written notice of any CLEC to CLEC Mass Migration.  CLEC’s written notice shall include the anticipated effective date of the assignment or transfer. The acquiring CLEC must cure any outstanding non-disputed charges associated with any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service to be transferred.  In addition, the acquiring CLEC may be required to tender additional assurance of payment if requested under the terms of the acquiring CLEC’s agreement.
	5.0

5.1.1.1  SBC’s proposed assignment language should be made reciprocal, such that either SBC or Navigator may assign the Agreement to non-affiliated entities with prior written consent of the other party.  In addition, SBC should not be permitted to restrict assignments by CLECs to affiliates that have interconnection agreements with SBC.  SBC’s proposed restrictions impair Navigator’s ability to engage in Merger and Acquisition (“M&A”) activity and otherwise impair its ability to develop operational efficiencies.  

5.1.2

5.1.2.1  Navigator sees no reason that if one charge is incurred per CLEC CABS BAN, the same cannot apply to a Resale BAN.

5.1.4  Navigator objects to the use of “Lawful” as described above.
5.1.4.1  Navigator has accepted SBC 90 calendar days advance written notice of assignment.


	5.0             Assignment

5.1.1.1
CLEC may not assign or transfer this Agreement or any rights or obligations hereunder, whether by operation of law or otherwise, to a non-affiliated third party without the prior written consent of SBC MISSOURI. Any attempted assignment or transfer that is not permitted is void ab initio.

5.1.2
Corporate Name Change and/or change in “d/b/a” only

5.1.2.1
Any assignment or transfer of an Agreement wherein only the CLEC name is changing, and which does not include a change to a CLEC OCN/ACNA, constitutes a CLEC Name Change. For a CLEC Name Change, CLEC will incur a record order charge for each CLEC CABS BAN. For resale or any other products not billed in CABS, to the extent a record order is available, a record order charge will apply per end user record.  Rates for record orders are contained in the Appendix Pricing, Schedule of Prices. CLEC shall also submit a new Operator Service Questionnaire (OSQ) to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and Lawful UNE, as applicable, at the rates specified in the Appendix Pricing, Schedule of Prices to this Agreement.

5.1.3 Company Code Change

5.1.3.1
Any assignment or transfer of an interconnection agreement associated with the transfer or acquisition of “assets” provisioned under that interconnection agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.  For the purposes of Section 5.1.3.1, “assets” means any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided under that interconnection agreement.  CLEC shall provide SBC MISSOURI with ninety (90) calendar days advance written notice of any assignment associated with a CLEC Company Code Change and obtain SBC MISSOURI’s consent.  SBC MISSOURI shall not unreasonably withhold consent to a CLEC Company Code Change; provided, however, SBC MISSOURI’s consent to any CLEC Company Code Change is contingent upon cure of any outstanding charges owed under this Agreement and any outstanding charges associated with the “assets” subject to the CLEC Company Code Change.  In addition, CLEC acknowledges that CLEC may be required to tender additional assurance of payment if requested under the terms of this Agreement. 

5.1.4
Assignment of any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service.

5.1.4.1
Any assignment or transfer of any Interconnection, Resale Service, Lawful  Unbundled Network Element, function, facility, product or service provisioned pursuant to this Agreement without the transfer or the assignment of this Agreement shall be deemed a CLEC to CLEC Mass Migration.  The CLEC that is a Party to this Agreement shall provide SBC MISSOURI with ninety (90) calendar days advance written notice of any CLEC to CLEC Mass Migration.  CLEC’s written notice shall include the anticipated effective date of the assignment or transfer. The acquiring CLEC must cure any outstanding charges associated with any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service to be transferred.  In addition, the acquiring CLEC may be required to tender additional assurance of payment if requested under the terms of the acquiring CLEC’s agreement.


	No.  CLECs must be responsible for the costs associated with any assignments, transfers, mergers, acquisitions or any other corporate change.

ACNAs and OCNs, which are assigned by industry agencies such as Telcordia and NECA, appear on each End User account and/or circuit.  These codes are used in all ILECs directory databases, network databases (LMOS, TIRKS, INAC, RCMAC, etc.), billing systems to identify inventory and appropriately bill the services provisioned on each service order.  Any change to a company code requires service order activity on each and every end user account and circuit in order to update the multitude of systems.  Not only are these company codes utilized within the ILEC but also throughout the industry in such databases as LERG, which allows the industry as a whole to properly bill routed calls, (terminating and originating).

When a company code change is associated with a transfer of assets, it is no different than a CLEC to CLEC migration which requires a service order to be submitted by a winning Carrier.



	Should the CLEC be allowed to put NO limits on liability for willful or intentional misconduct or should SBC be allowed to include willful and intentional misconduct as part of the liabilities?

Which Party’s Limitations of Liability language should be incorporated into this Agreement?
	7
	7.1  Limitation of Liabilities

7.1.1
	7.1         Limitation of Liabilities
7.1.1 Except as specifically provided in Attachment 25 DSL-MO, the Parties’ liability to each other during any Contract Year resulting from any and all causes, other than as specified below in Sections 7.3.1 and 7.3.6, following, except for willful or intentional misconduct (including gross negligence), will not exceed the total of any amounts charged to CLEC by SBC MISSOURI under this Agreement during the Contract Year in which such cause accrues or arises.  For purposes of this Section, the first Contract Year commences on the first day this Agreement becomes effective and each subsequent Contract Year commences on the day following that anniversary date.

	 7.1.1  It is Navigator’s position that parties’ liabilities should not be limited in the case of willful or intentional misconduct including gross negligence.
	7.1
Limitation of Liabilities
7.1.1
Except as specifically provided in Attachment 25 DSL-MO, the Parties’ liability to each other during any Contract Year resulting from any and all causes, other than as specified below in Sections 7.3.1 and 7.3.6, following, and for willful or intentional misconduct (including gross negligence), will not exceed the total of any amounts charged to CLEC by SBC MISSOURI under this Agreement during the Contract Year in which such cause accrues or arises.  For purposes of this Section, the first Contract Year commences on the first day this Agreement becomes effective and each subsequent Contract Year commences on the day following that anniversary date.

	The parties basically agree on the language for limitation of liability and that such language needs to be incorporated into this agreement. However, while the one word disputes may appear small, it’s a critical issue. 

SBC’s word “and” simply wants to incorporate willful and intentional misconduct to include gross negligence.



	Should SBC’s Intellectual Property Language be included in this Agreement.
	8
	7.3.4, 7.3.5, 7.3.8
	7.3.4
Intentionally Deleted

7.3.5
Intentionally Deleted
7.3.8
Intentionally Deleted

	 7.3.4  Navigator does not agree and does not understand necessity of including this paragraph.

7.3.5  Navigator does not agree and does not understand necessity of including this paragraph.

7.3.8   Navigator does not agree and does not understand necessity of including this paragraph.
	7.3.4
CLEC acknowledges that its right under this Agreement to interconnect with SBC MISSOURI’s Missouri network and to unbundle and/or combine SBC MISSOURI’s Lawful Unbundled Network Elements (including combining with CLEC’s network elements) may be subject to or limited by Intellectual Property rights (Intellectual Property means, including without limitation, patent, copyright, trade secret, trade mark, service mark, trade name and trade dress rights) and contract rights of Third Parties.  
7.3.5
The Parties acknowledge that on April 27, 2000, the FCC released its Memorandum Opinion and Order in CC Docket No. 96-98 (File No. CCBPol. 97-4), In the Matter of Petition of MCI for Declaratory Ruling. 
7.3.8
CLEC hereby agrees to release, indemnify and hold SBC MISSOURI harmless from and against all Damages arising out of, caused by, or relating to any Claim that CLEC’s interconnection with SBC MISSOURI's network, or CLEC’s use of SBC MISSOURI's Lawful Unbundled Network Elements, or unbundling and/or combining of SBC MISSOURI’s Lawful Unbundled Network Elements (including combining with CLEC’s network elements) or CLEC's use of other functions, facilities, products or services furnished under this Agreement violates or infringes upon any Third Party Intellectual Property rights or constitutes a breach of contract rights of Third Parties. 

	YES. SBC Missouri’s language ensures that the Parties understand that they are not providing a license to use either Party’s patents, copyrights or other software type rights (aside form the limited license to use that SBC MISSOURI  must provide in connection with certain Lawful UNEs, when those licenses are used in  connection with the same terms, conditions, and restrictions of this Agreement.)  If a CLEC intends to use the limited license in any other way, SBC does not have to provide such license.


	Should GT&Cs contain specific guidelines for the method of conducting business transactions pertaining to the rendering of bills, the remittance of payments and disputes arising there under?


	9
	9.0 Payment of Rates and Charges

9.1, 9.2
	9.0
Payment of Rates and Charges

9.1
Except as otherwise specifically provided elsewhere in this Agreement, the Parties will pay all non-disputed rates and charges due and owing under this Agreement within thirty (30) days from the date of the invoice.  For purposes of this Agreement, the “Bill Due Date” shall be defined to mean thirty (30) calendar days from the date of the invoice.
9.2
If CLEC fails to remit payment for any non-disputed charges for services by the Bill Due Date, or if a payment or any portion of a payment is received from CLEC after the Bill Due Date, or if a payment or any portion of a payment is received in funds which are not immediately available to SBC MISSOURI as of the Bill Due Date (individually and collectively, “Past Due”), then a late payment charge shall be assessed as provided in Sections 9.2.1 through 9.2.2, as applicable.   


	 9.0

9.1, 9.2  Since 1997 - despite having done business with SBC over the entire history - Navigator has had some form of dispute over nearly every invoice received.  Every month, SBC’s bills contain inaccuracies which require reconciliation by Navigator and initiation of the dispute resolution process.  In fact, Navigator is over-billed by an average of about 30 percent, and most of its disputes are resolved in Navigator’s favor after a second attempt.  Since experience dictates that these disputes take twelve to eighteen months to resolve, to tie up such substantial amounts and would be extremely burdensome to a smaller CLEC like Navigator.  


	9.0
Payment of Rates and Charges

9.1
Except as otherwise specifically provided elsewhere in this Agreement, the Parties will pay all rates and charges due and owing under this Agreement within thirty (30) days from the date of the invoice.  For purposes of this Agreement, the “Bill Due Date” shall be defined to mean thirty (30) calendar days from the date of the invoice.
9.2
If CLEC fails to remit payment for any charges for services by the Bill Due Date, or if a payment or any portion of a payment is received from CLEC after the Bill Due Date, or if a payment or any portion of a payment is received in funds which are not immediately available to SBC MISSOURI as of the Bill Due Date (individually and collectively, “Past Due”), then a late payment charge shall be assessed as provided in Sections 9.2.1 through 9.2.2, as applicable.


	SBC MISSOURI has experienced large financial losses from CLECs who have either gone bankrupt or otherwise exited the business.  Many of these CLECs filed frivolous or inflated disputes in order to avoid collection action.  This ultimately resulted in larger losses for SBC MISSOURI.   

SBC MISSOURI understands the CLECs concerns regarding depositing disputed amounts into escrow. It is not SBC MISSOURI’S intent that the waiver of escrow should enable CLECs to dispute all future bills, due to the criteria having been met, and thereby forcing SBC MISSOURI to finance the CLECs business.


	Should SBC’s language regarding grounds for termination of non-pay be included in this agreement?


	10
	9.9, 14.0
Non-payment and Procedures for Disconnection  14.1, 14.2, 14.2.4, 14.5.1, 14.11
	9.9 
Intentionally Omitted
14.1    Failure to pay non-disputed charges to be paid may be grounds for disconnection of Resale Services, Unbundled Network Elements under this Agreement.  If a Party fails to pay any non-disputed charges billed to it under this Agreement, including but not limited to any Late Payment Charges or miscellaneous charges (“Unpaid Charges”), and any portion of such Unpaid non-disputed Charges remain unpaid after the Bill Due Date, the Billing Party will notify the Non-Paying Party in writing that in order to avoid disruption or disconnection of the Resale Services, Lawful Unbundled Network Elements furnished under this Agreement, the Non-Paying Party must remit all Unpaid Non-disputed Charges to the Billing Party within ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges. 

14.2
If the Non-Paying Party desires to dispute any additional portion of the non-disputed Unpaid Charges, the Non-Paying Party must complete all of the following actions not later than ten (10) Business 
Days following receipt of the Billing Party's notice of Unpaid Charges:

14.2.4
if the nonpaying party is required to deposit Disputed Amounts into an interest bearing escrow account, it must provide written evidence that it has established an interest bearing escrow account that complies with all the terms set forth in Section 9.4 and deposited a sum equal to the Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into that account. 

14.5.1
will not delay or relieve CLEC’s obligation to pay all non-disputed charges on each and every invoice on or before the applicable Bill Due Date, and 


	 9.9  SBC should not be permitted to terminate the Agreement in the event of a failure to pay an undisputed amount in the timeframes set forth under SBC’s proposed language.
14.1  See above.
	9.9  Failure by the Non-Paying Party to pay any charges determined to be owed to the Billing Party within the times specified in Section 9.7 shall be grounds for termination of the Interconnection, Resale Services, Lawful Unbundled Network Elements, Collocation, functions, facilities, products and services provided under this Agreement. 

14.1
Failure to pay all or any portion of any amount required to be paid may be grounds for disconnection of Resale Services, Lawful Unbundled Network Elements under this Agreement.  If a Party fails to pay any charges billed to it under this Agreement, including but not limited to any Late Payment Charges or miscellaneous charges (“Unpaid Charges”), and any portion of such Unpaid Charges remain unpaid after the Bill Due Date, the Billing Party will notify the Non-Paying Party in writing that in order to avoid 
disruption or disconnection of the Resale Services, Lawful Unbundled Network Elements furnished under this Agreement, the Non-Paying Party must remit all Unpaid Charges to the Billing Party within ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges.

14.2
If the Non-Paying Party desires to dispute any portion of the Unpaid Charges, the Non-Paying Party must complete all of the following actions not later than ten (10) Business 
Days following receipt of the Billing Party's notice of Unpaid Charges:

14.2.4 if the nonpaying party is required to deposit Disputed Amounts into an interest bearing escrow account, it must provide written evidence that it has established an interest bearing escrow account that complies with all the terms set forth in Section 9.4 and deposited a sum equal to the Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into that account. Until evidence that the full amount of the Disputed Charges [other than disputed charges arising from Appendix Reciprocal Compensation] has been deposited into an escrow account that complies with Section 9.4 is furnished to the Billing Party, such Unpaid Charges will not be deemed to be “disputed” under Section 10.

14.5.1
will not delay or relieve CLEC’s obligation to pay all charges on each and every invoice on or before the applicable Bill Due Date, and 


	YES. SBC has experienced large financial losses from CLECs who have either gone bankrupt or otherwise exited the business.  Many of these CLECs filed frivolous or inflated disputes in order to avoid collection action.  This ultimately resulted in larger losses for SBC Missouri.   

SBC believes this language is necessary and standard business practice.



	a) Should GT&Cs contain specific guidelines for the method of conducting business transactions pertaining to the rendering of bills, the remittance of payments and disputes arising there under?

Is it appropriate to require Party’s to escrow disputed amounts?


	11
	13.4, 13.4.1
	13.4
Billing Disputes

13.4.1
Each Party agrees to notify the other Party of a billing dispute by using the standard document, if any, made available by the Billing Party and may invoke the informal dispute resolution process described in Section 12.3.  The Parties will endeavor to resolve the dispute within thirty (30) to sixty (60) calendar days after receipt of the Non-Paying Party’s written notice. In order to resolve a billing dispute, the Non-Paying Party shall furnish the Billing Party written notice of  (i) the date of the bill in question, (ii) CBA or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed (vi) amount in question (vii) the reason that the Non-Paying Party disputes the billed amount and (viii) PON.  


	 13.4

13.4.1  Since 1997 - despite having done business with SBC over the entire history - Navigator has had some form of dispute over nearly every invoice received.  Every month, SBC’s bills contain inaccuracies which require reconciliation by Navigator and initiation of the dispute resolution process.  In fact, Navigator is over-billed by an average of about 30 percent, and most of its disputes are resolved in Navigator’s favor after a second attempt.  Since experience dictates that these disputes take twelve to eighteen months to resolve, to tie up such substantial amounts and would be extremely burdensome to a smaller CLEC like Navigator.
	13.4
Billing Disputes

13.4.1
Each Party agrees to notify the other Party of a billing dispute by using the standard document, if any, made available by the Billing Party and may invoke the informal dispute resolution process described in Section 12.3.  The Parties will endeavor to resolve the dispute within thirty (30) to sixty (60) calendar days after receipt of the Non-Paying Party’s written notice. In order to resolve a billing dispute, the Non-Paying Party shall furnish the Billing Party written notice of  (i) the date of the bill in question, (ii) CBA or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed (vi) amount in question (vii) the reason that the Non-Paying Party disputes the billed amount and (viii) PON.  To be deemed a “dispute” under this Section 13.4, the Non-Paying Party must provide evidence that it has paid the disputed amount.

	The escrow of disputed amounts pending resolution of the dispute is a commercially reasonable practice and one that has been incorporated into several agreements approved by the commission.  It serves as a deterrent to the raising of frivolous billing disputes as well.  



	Should the Interconnection Agreement incorporate the nondiscriminatory and commonly used Accessible Letter process  as a form of communication between SBC Missouri and Navigator?
	12
	15.0, 15.4
	15.0          Notices

15.4
SBC MISSOURI communicates official information to CLECs via its Accessible Letter notification process.  This process covers a variety of subjects, including updates on products/services promotions; deployment of new products/services; modifications and price changes to existing products/services; cancellation or retirement of existing products/services; and operational issues.  The parties acknowledge that the Accessible Letter Notification process in no way authorizes SBC Missouri to unilaterally change, revise, supercede, amend, modify or otherwise alter the provisions of this agreement.  
	15.0

15.4  4 SBC’s proposed language would allow SBC to unilaterally make changes to its contract obligations by notifying CLECs of its decisions to add or eliminate services, increase or decrease prices, etc., through Accessible Letters posted on the Internet.  Because CLECs must conform their conduct to the contents of Accessible Letters, SBC’s proposed language would permit it use Accessible Letters to impact contractual obligations with Navigator
 without having to modify the Agreement with mutually agreeable verbiage, as contemplated under Section 43.1 of the General Terms and Conditions.
	15.0          Notices

15.4
SBC MISSOURI communicates official information to CLECs via its Accessible Letter notification process.  This process covers a variety of subjects, including updates on products/services promotions; deployment of new products/services; modifications and price changes to existing products/services; cancellation or retirement of existing products/services; and operational issues


	Yes. Accessible Letters are SBC’s standard commercial practice for notifying the CLEC community of general applicability. This practice has been approved by the Missouri commission and other state commissions previously. 

It is not SBC’s intent to change the terms of the ICA via an Accessible Letter.

	Should SBC’s additional sentence be included in the  Force Majeure language in this Agreement?

	13
	17.0
	17.0
Force Majeure

Except as otherwise specifically provided in this Agreement, neither Party will be liable for any delay or failure in performance of any part of this Agreement caused by a Force Majeure condition, including acts of the United States of America or any state, territory, or political subdivision thereof, acts of God or a public enemy, fires, floods, labor disputes such as strikes and lockouts, freight embargoes, earthquakes, volcanic actions, wars, civil disturbances, cable cuts, or other causes beyond the reasonable control of the Party claiming excusable delay or other failure to perform.  If a Force Majeure Event shall occur, the Party affected shall give prompt notice to the other Party of such Force Majeure Event specifying the nature, date of inception and expected duration of such Force Majeure Event, whereupon such obligation or performance shall be suspended to the extent such Party is affected by such Force Majeure Event during the continuance thereof or excused from such performance depending on the nature, severity and duration of such Force Majeure Event (and the other Party shall likewise be excused from performance of its obligations to the extent such Party’s obligations relate to the performance so interfered with). The affected Party shall use its reasonable efforts to avoid or remove the cause of nonperformance and the Parties shall give like notice and proceed to perform with dispatch once the causes are removed or cease.


	 17.0  SBC proposes to require timely payments of invoiced amounts even in the midst of a Force Majeure event.  Banking institutions and billing and payment departments of competing companies are not immune from catastrophe.  Navigator asks that it be excused from payment obligations only for the duration of time when it is, in fact, prevented from being able to make payment due to the occurrence of the Force Majeure.
	17.0
Force Majeure

Except as otherwise specifically provided in this Agreement, neither Party will be liable for any delay or failure in performance of any part of this Agreement (other than an obligation to make money payments) caused by a Force Majeure condition, including acts of the United States of America or any state, territory, or political subdivision thereof, acts of God or a public enemy, fires, floods, labor disputes such as strikes and lockouts, freight embargoes, earthquakes, volcanic actions, wars, civil disturbances, cable cuts, or other causes beyond the reasonable control of the Party claiming excusable delay or other failure to perform.  If a Force Majeure Event shall occur, the Party affected shall give prompt notice to the other Party of such Force Majeure Event specifying the nature, date of inception and expected duration of such Force Majeure Event, whereupon such obligation or performance shall be suspended to the extent such Party is affected by such Force Majeure Event during the continuance thereof or excused from such performance depending on the nature, severity and duration of such Force Majeure Event (and the other Party shall likewise be excused from performance of its obligations to the extent such Party’s obligations relate to the performance so interfered with). The affected Party shall use its reasonable efforts to avoid or remove the cause of nonperformance and the Parties shall give like notice and proceed to perform with dispatch once the causes are removed or cease.


	Yes.  SBC merely seeks the inclusion of one additional sentence which provides that if one party’s performance is excused by a force majeure even, the other party’s performance of such obligations relate to the interfered-with-performance of the first party.  This reciprocity clause is important to protect both parties upon the occurrence of a force majeure event.  It seems fairly obvious and non-controversial that if one party is not providing something due to a force majeure event, the other party should not have to perform its contractual obligations with respect to the item that it is not provided.  

However, in an effort to RESOLVE this issue, SBC offers the following language to the Navigator: 

Except as otherwise specifically provided in this Agreement, neither Party will be liable for any delay or failure in performance of any part of this Agreement caused by a Force Majeure condition, including acts of the United States of America or any state, territory, or political subdivision thereof, acts of God or a public enemy, fires, floods, labor disputes such as strikes and lockouts, freight embargoes, earthquakes, volcanic actions, wars, civil disturbances, cable cuts, or other causes beyond the reasonable control of the Party claiming excusable delay or other failure to perform.  Provided, Force Majeure will not include acts of any Governmental Authority relating to environmental, health, or safety conditions at work locations.  If any Force Majeure condition occurs the Party whose performance fails or is delayed because of such Force Majeure conditions will give prompt notice to the other Party, whereupon such Party’s obligation or performance shall be suspended to the extent that the Party is affected by such Force Majeure Event.  The other Party shall likewise be excused from performance of its obligations to the extent such Party’s obligations relate to the performance so interfered with.  Upon cessation of such Force Majeure condition, the Party whose performance fails or is delayed because of such Force Majeure conditions will give like notice and commence performance hereunder as promptly as reasonably practicable.


	Should the agreement specify that SBC Missouri is allowed to provide services directly to End Users at the request of said End Users?

	15
	57.4  
	57.4
CLEC acknowledges that SBC MISSOURI may, upon End User request, provide services directly to such End User similar to those offered to CLEC under this Agreement at the rates found in its retail tariff.

	 57.4  Navigator’s position is that it should be specified that SBC should be allowed to provide service to end users under its retail tariffs.
	57.4
CLEC acknowledges that SBC MISSOURI may, upon End User request, provide services directly to such End User similar to those offered to CLEC under this Agreement.

	No. While most of SBC’s retail services are tariffed, they may not all be. Not all of SBC’s services are offered in the retail tariff.

CLEC’s language to too restrictive.

	Which Party’s provisions regarding amendments, modifications should be incorporated into the Party’s agreement?
	16
	66.0, 66.1
	66.
AMENDMENTS AND MODIFICATIONS
66.1
Except as otherwise provided for in this Agreement, no provision of this Agreement shall be deemed amended or modified by either Party unless such an amendment or modification is in writing, dated, and signed by an authorized representative of both Parties. The rates, terms and conditions contained in the amendment shall become effective upon approval of such amendment by the Commission; SBC MISSOURI and CLEC shall each be responsible for its share of the publication expense (i.e. filing fees, delivery and reproduction expense, and newspaper notification fees), to the extent publication is required for filing of an amendment by a specific state. 


	66

66.1  Navigator’s position is that removing the requirement for refunds, true-up or retroactive credits or debits  could promote unnecessary delay in the preparation and implementation of amendments to the agreement.
	66.
AMENDMENTS AND MODIFICATIONS

66.1
Except as otherwise provided for in this Agreement, no provision of this Agreement shall be deemed amended or modified by either Party unless such an amendment or modification is in writing, dated, and signed by an authorized representative of both Parties. The rates, terms and conditions contained in the amendment shall become effective upon approval of such amendment by the Commission; and such amendment will not require refunds, true-up or retroactive crediting or debiting prior to the approval of the Amendment. SBC MISSOURI and CLEC shall each be responsible for its share of the publication expense (i.e. filing fees, delivery and reproduction expense, and newspaper notification fees), to the extent publication is required for filing of an amendment by a specific state. 


	Both parties agree that the agreement must address modifications and amendments.  The parties disagree, however, on the exact language that should be incorporated into such an amendment.  

The language proposed by SBC is standard to most business contracts. It was designed to eliminate attempts to modify a “Master Agreement” each time an order is submitted by  placing additional or contrary language on the ordering documents. The language regarding change in rates is designed to make clear that the rates and conditions set forth in this document apply prospectively only for periods after the Commission approves the ICA. 



	COIN FUNCTIONALITY
	
	
	
	
	
	

	Whether SBC should include Coin Port functionality as part of its service offering.


	20
	
	
	Navigator provides service to independent payphone service providers in Missouri pursuant to an Amendment to its M2A Agreement with SBC.  Navigator’s position is that the Amendment shouldn’t have been necessary, but that Coin Functionality should have been part of the basic service offering pursuant to the 1996 Telecom Act.  This service is provided as a basic offering by other ILECs such as Verizon and Bell South.  SBC has continuously delayed in any implementation of UNE-P coin and has provided this service at a high cost under BFR or when forced by a state regulatory agency.  SBC’s retail unit provides these services to its own payphone Customers.  A significant portion of Navigator’s customers and lines in service in Missouri are independent payphone providers, and Navigator intends to continue to serve independent payphone providers in Missouri.  These customers are a large percentage of Navigator’s customer base.  Navigator should be able to continue to provide its payphone provider customers basic switching with the same software features and functionalities that SBC provides its own customers.  SBC required Navigator to submit a BFR to accomplish this functionality.  While other incumbent LECs provide coin functionality as part of their basic offering, SBC required Navigator to make upfront payments before it would allow Navigator to order the necessary switch functions for the provision of coin services.  It is Navigator’s position that this functionality should be part of SBC’s basic service offering, but SBC has refused to even negotiate its availability in an ongoing agreement.  Navigator believes that its continued ability to provision competitive services to payphone providers in Missouri is in the public interest.  There continues to be a segment of the general population whose only access to telecommunications is to use a payphone.  Many of Navigator’s payphone provider customers provide payphones to rural parts of the state and are dispersed over a wide geographic area.  Navigator believes it is in the public interest that this service continue to be available to competitive providers.
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Key:  Bold represents language proposed by SBC and opposed by CLECs.

          Underline language represents language proposed by CLEC and opposed by SBC


