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Executive Summary

This testimony focuses on disputed issues concerning intercarrier compensation where the key question is whether the proposed contract language complies with FCC rules and the FCC’s ISP Remand Order.  Contract language proposed by SBC regarding the definition of “ISP-bound traffic” and the CLEC’s ability to charge a tandem-served switching rate does not comply with the applicable FCC rules and orders. (DPL Issues 2, 11)  In each instance, SBC is attempting to deny CLECs cost recovery for the CLECs’ transport and termination of SBC customers’ traffic over CLEC facilities.  The contract language proposed by the CLEC Coalition incorporates FCC rules and orders faithfully and without embellishment; by contrast, the SBC proposals represent an effort to adopt the portions of the FCC’s orders that SBC favors while avoiding those parts it opposes.


Finally, the testimony addresses whether the Commission should have the authority to determine when “true-ups” commence in dispute resolution proceedings related to “rebuttable presumption” issues arising under the ISP Remand Order (DPL Issue 6).  The CLEC Coalition contract language proposal gives the Commission discretion to determine when true-ups should commence, which allows the Commission to maintain its flexibility to make equitable determinations on the issues based on the particular circumstances of each case.

Introduction and Witness Qualification
Q.
PLEASE STATE YOUR NAME, POSITION AND BUSINESS ADDRESS.
A.
My name is James C. Falvey. I am the Senior Vice President of Regulatory Affairs for Xspedius Communications, LLC. (“Xspedius”).  My business address is 14405 Laurel Place, Laurel, Maryland  20707.

Q.
PLEASE DESCRIBE YOUR POSITION AT XSPEDIUS. 
A.
I manage all matters that affect Xspedius before federal, state, and local regulatory agencies. I am responsible for federal regulatory and legislative matters, state regulatory proceedings and complaints, and local rights-of-way issues.  

Q. 
PLEASE DESCRIBE YOUR EDUCATIONAL AND PROFESSIONAL  BACKGROUND. 

A.
I am a cum laude graduate of Cornell University, and received my law degree from the University of Virginia School of Law. I am admitted to practice law in the District of Columbia and Virginia.  After graduating from law school, I worked as a legislative assistant for Senator Harry M. Reid of Nevada, and then practiced antitrust litigation in the Washington D.C. office of Johnson & Gibbs. Thereafter, I practiced law with the Washington, D.C. law firm of Swidler & Berlin, where I represented competitive local exchange providers and other competitive providers in state and federal proceedings. In May 1996, I joined e.spire Communications, Inc. as Vice President of Regulatory Affairs, where I was promoted to Senior Vice President of Regulatory Affairs in March 2000.  On August 30, 2002, Xspedius purchased substantially all of the assets of e.spire Communications and its subsidiary, ACSI Network Technologies. Xspedius now has an operating footprint in 47 markets spanning 20 states, plus the District of Columbia, as well as more than 3,500 route miles of fiber. 

Q.
PLEASE IDENTIFY ALL STATE COMMISSIONS TO WHICH YOU HAVE SUBMITTED TESTIMONY.

A.
In total, I have testified before 14 public service commissions, including those of Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, Tennessee, New Mexico, Texas, Pennsylvania, Arkansas, and Kansas.

Q.
HAVE YOU PREVIOUSLY TESTIFIED ON ISSUES RELATED TO INTERCARRIER COMPENSATION?

A.
Yes.  My testimony in several of the states I mentioned above has dealt with intercarrier compensation issues.  I recently testified on this topic in the Texas T2A successor proceeding and the Kansas K2A successor proceeding, and I have testified in numerous complaint cases in order to require incumbent LECs to pay millions of dollars of unpaid reciprocal compensation to my company.

Q.
ON WHOSE BEHALF IS YOUR DIRECT TESTIMONY BEING FILED IN THIS PROCEEDING? 

A.
I am filing testimony on behalf of CLEC Coalition, which is comprised of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Communications, LLC (“Xspedius”).
Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
My testimony addresses several of the Decision Point List (“DPL”) disputes regarding intercarrier compensation (Attachment 12).  In particular, my testimony focuses on: 


(a)  disputes between the CLEC Coalition and SBC regarding the interpretation of provisions of the FCC’s “ISP Remand Order”
 that affect the Parties’ positions on contract language in the successor agreement to the M2A (DPL Issue 2, 6); and 


(b)  the conditions under which CLECs are entitled to payment of the tandem rate element when CLECs transport and terminate traffic for SBC (DPL Issue 11). 

Definition of “ISP-Bound Traffic” Under the 

FCC’s ISP Remand Order (DPL Issue 2)

Q.
WHAT IS THE ROLE OF THE ISP REMAND ORDER IN DETERMINING INTERCONNECTION TERMS AND CONDITIONS FOR INTERCARRIER COMPENSATION?

A.
The FCC’s ISP Remand Order establishes specific rules for intercarrier compensation for various types of traffic.  The order was the result of a remand of a previous FCC decision addressing whether ISP-bound traffic is intrastate (and thus subject to this Commission’s jurisdiction) or interstate (and subject to FCC jurisdiction).  In its ISP Remand Order, the FCC held that ISP-bound traffic is jurisdictionally interstate and set forth a detailed compensation regime for certain types of traffic including certain caps on compensable traffic and “new market” restrictions which apply for a defined period (ending in 2003).  The ISP Remand Order also was remanded by the D.C. Circuit Court of Appeals,
 but the FCC’s Order was not vacated.  Therefore, it is still in effect and is the “law of the land” unless and until further action by the FCC.

Q.
DO CLECS RELY ON THE COMPENSATION PLAN SET FORTH IN THE ISP REMAND ORDER?

A.
Yes.  My company, Xspedius Communications, in many states has implemented rates, terms and conditions for reciprocal compensation that comply with the ISP Remand Order.  The provisions of the FCC’s Order dramatically reduced the intercarrier compensation payments due to Xspedius and other facilities-based carriers who transport and terminate large volumes of traffic bound for the Internet.  Companies that rely on the terms of the ISP Remand Order’s rate plan cannot afford to have the carefully crafted provisions of the Order liberally expanded or extended in ways not justified by the FCC’s decision.  Intercarrier compensation is the way CLECs recover costs incurred to transport and terminate traffic for other carriers, and intercarrier payments often account for large segments of CLEC revenue.  Without such payments, CLECs would be required to terminate large volumes of incumbent LEC traffic for free.  Our business plan, like many CLECs’, relies upon careful implementation of the ISP Remand Order’s reciprocal compensation provisions because millions of dollars in cost recovery are at stake, as is the cost-recovery revenue that we project based upon straightforward implementation of state and federal law.

Q.
WHAT IS THE SOURCE OF THE DISPUTE REGARDING THE TERMS OF THE ISP REMAND ORDER?

A.
For the most part, SBC and the CLEC Coalition have agreed on contract language that includes the terms mandated by the ISP Remand Order.  A dispute remains, however, over the proper definition of “ISP-bound Traffic.”  
Q.
PLEASE DESCRIBE THE DISPUTE REGARDING THE DEFINITION OF “ISP-BOUND TRAFFIC.”

A.
The definition of “ISP-bound Traffic” is extremely important to reciprocal compensation arrangements.  If traffic is defined as “ISP-bound,” it is thereby subject to FCC jurisdiction, and the FCC’s carefully constructed interim intercarrier compensation arrangement for such traffic.  This means that carriers receive significantly lower payments for any traffic designated as ISP-bound traffic.  If the traffic is not ISP-bound, it is subject to the state end office or tandem interconnection rates for local, or section 251(b)(5), traffic, depending on the nature of the CLEC switch, as set forth in state commission decisions and interconnection agreements.



Obviously, when the way traffic is defined determines whether a carrier’s costs are recovered directly or not, the term must be defined carefully to avoid disputes and ensure proper payments are made.  The definition of “ISP-bound Traffic” proposed by the CLEC Coalition directly tracks the language used by the FCC in the ISP Remand Order regarding when traffic is compensable.  The Coalition believes this approach complies with the FCC’s Order, and will best avoid future disputes because it does not attempt to shade the language toward CLEC or ILEC interests.



The SBC definition, by contrast, is at odds with the FCC’s definition.  The SBC proposed definition is inconsistent with the FCC’s Order in that it limits “ISP-bound” traffic to traffic that originates and terminates in the same mandatory local calling area.  This approach finds no support in the ISP Remand Order and should not be included in the parties’ interconnection agreements.

Q.
WHAT ARE THE PROVISIONS OF THE ISP REMAND ORDER THAT SHOULD GUIDE RESOLUTION OF THIS ISSUE?

A.
In the ISP Remand Order, the FCC held that “traffic delivered to an ISP is predominantly interstate access traffic subject to section 201 of the Act.”
  The FCC unambiguously concluded that intercarrier compensation for traffic bound for ISPs is not governed by FTA § 251(b)(5), but rather by § 201 of the Communications Act (which provides the statutory basis for the FCC’s jurisdiction over interstate services).  It was this assertion of jurisdiction over all ISP-bound traffic that permitted the FCC to impose the interim compensation regime it established in the ISP Remand Order.  As the FCC put it:

Having found that ISP-bound traffic is excluded from section 251(b)(5) by section 251(g), we find that the Commission has the authority pursuant to section 201 to establish rules governing intercarrier compensation for such traffic. Under section 201, the Commission has long exercised its jurisdictional authority to regulate the interstate access services that LECs provide to connect callers with IXCs or ISPs to originate or terminate calls that travel across state lines. Access services to ISPs for Internet-bound traffic are no exception.


The FCC held that, like other rates regulated under its interstate jurisdiction, intercarrier compensation for calls to ISPs is subject to federal, not state, jurisdiction.  The ISP Remand Order could not be clearer in asserting that intercarrier compensation for all traffic bound for ISPs is subject to federal jurisdiction.  For example (with emphasis supplied in each quote):

For the foregoing reasons, consistent with our longstanding precedent, we find that we continue to have jurisdiction under section 201, as preserved by section 251(i), to provide a compensation mechanism for ISP-bound traffic.

***
[T]he service provided by LECs to deliver traffic to an ISP constitutes, at a minimum, “information access” under section 251(g) and, thus, compensation for this service is not governed by section 251(b)(5), but instead by the Commission’s policies for this traffic and the rules adopted under its section 201 authority.

This Order does not preempt any state commission decision regarding compensation for ISP-bound traffic for the period prior to the effective date of the interim regime we adopt here.  Because we now exercise our authority under section 201 to determine the appropriate intercarrier compensation for ISP-bound traffic, however, state commissions will no longer have authority to address the issue.

The Commission has historically dictated the pricing policies applicable to services provided by LECs to information service providers, although those policies differ from those applicable to LEC provision of access services to IXCs. Prior to the 1996 Act, it was the Commission that determined that ESPs either may purchase their interstate access services from interstate tariffs or (at their discretion) pay a combination of local business line rates, the federal subscriber line charges associated with those business lines, and, where appropriate, the federal special access , surcharge. See note 105, infra. We conclude that section 251(g) preserves our ability to continue to dictate the pricing policies applicable to this category of traffic.

This [interim pricing] interim regime affects only the intercarrier compensation (i.e., the rates) applicable to the delivery of ISP-bound traffic. It does not alter carriers' other obligations under our Part 51 rules, 47 C.F.R. Part 51, or existing interconnection agreements, such as obligations to transport traffic to points of interconnection.


In addition, former FCC Chairman Powell’s “separate statement” issued with the ISP Remand Order, was equally clear on the jurisdiction asserted by the FCC: “In this Order, we re-affirm our prior conclusion that telecommunications traffic delivered to Internet service providers (ISPs) is subject to our jurisdiction under section 201 of the Act.”
  The FCC asserted jurisdiction to determine reciprocal compensation rates, terms, and conditions for all traffic bound for ISPs.  

Q.
DID THE FCC CONDITION ITS JURISDICTION OVER INTERCARRIER COMPENSATION FOR ISP-BOUND TRAFFIC ON WHETHER THE TRAFFIC WAS BOUND FOR AN ISP WITHIN A CALLER’S STATE-DEFINED LOCAL CALLING AREA?

A.
No, it did not.  The FCC did not distinguish between “local” and “non-local” ISP‑bound traffic.  Rather, the FCC broadly stated that if a call is bound for an ISP, then the CLECs and ILECs carrying that traffic are to be compensated using the FCC’s interim rate regime set forth in the ISP Remand Order.  Intrastate mechanisms for providing intercarrier compensation – whether they are access tariffs or reciprocal compensation rates set under FTA § 251(b)(5) – do not apply to ISP-bound calls.  This is because the service being provided by the ILEC or CLEC to the ISP is “information access,” and is not subject to intrastate pricing authority.



In fact, the FCC went to great lengths to clarify that its Order did not rest on distinctions between “local” and “non-local” ISP-bound calls.  The FCC’s rationale for not distinguishing between “local” or “non-local” ISP-bound calls for intercarrier compensation purposes is rooted in its view of the differences between “Internet communications” and “traditional telephone exchange services.”  As the FCC explained:

The Internet communication is not analogous to traditional telephone exchange services. Local calls set up communication between two parties that reside in the same local calling area. Prior to the introduction of local competition, that call would never leave the network of the incumbent LEC. As other carriers were permitted to enter the local market, a call might cross two or more carriers' networks simply because the two parties to the communication subscribed to two different local carriers. The two parties intending to communicate, however, remained squarely in the same local calling area. An Internet communication is not simply a local call from a consumer to a machine that is lopsided, that is, a local call where one party does most of the calling, or most of the talking. ISPs are service providers that technically modify and translate communication, so that their customers will be able to interact with computers across the global Internet.


Thus, for purposes of the FCC’s analysis, there is no meaningful difference (particularly for intercarrier compensation purposes) between an ISP-bound call originating and terminating in the same local exchange area and one that originates and terminates in different exchanges.  When two carriers collaborate to complete the “Internet communication,” the call is declared “interstate” and subject to the FCC’s compensation regime.



The FCC made certain to clarify that, unlike its earlier Declaratory Order asserting ISP-bound traffic is interstate (which was also reversed and remanded by the D.C. Circuit) and unlike the 1996 Local Competition Order, the interpretation of the FTA in the ISP Remand Order did not rest on distinctions between “local” and “non-local” ISP-bound calls.  The FCC made this point explicitly in paragraph 34:
This analysis differs from our analysis in the Local Competition Order, in which we attempted to describe the universe of traffic that falls within subsection (b)(5) as all "local" traffic. We also refrain from generically describing traffic as "local" traffic because the term "local," not being a statutorily defined category, is particularly susceptible to varying meanings and, significantly, is not a term used in section 251(b)(5) or section 251(g).


The FCC emphasized this point by removing all references to the word “local” from the revised reciprocal compensation rules it adopted in the ISP Remand Order.

Q.
BASED ON THE FCC’S FINDINGS IN THE ISP REMAND ORDER, WHAT DO YOU RECOMMEND?

A.
I recommend that the Commission adopt the CLEC Coalition’s proposed definition of ISP-bound traffic, which comports with the FCC’s determinations about the application of its interim regime to all ISP-bound traffic, not just that ISP-bound traffic which SBC claims originates and terminates in the same mandatory local calling area.

Q.
WHAT OTHER DPL ISSUE IS AFFECTED BY THE ISP REMAND ORDER PROVISIONS?

A.
The parties’ dispute in DPL Issue 6 involves implementation of the “rebuttable presumption” determination under Paragraph 79 of the ISP Remand Order.  SBC and the CLEC Coalition agree that under the FCC’s Order, “there is a rebuttable presumption that any of the combined Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between CLEC and SBC Missouri exceeding a 3:1 terminating to originating ratio is presumed to be ISP-Bound Traffic subject to the compensation terms” for ISP-bound traffic in Attachment 12.



The parties also agree that either party has the right to attempt to rebut the presumption regarding the 3:1 ratio in a dispute resolution proceeding before the Commission.  The narrow dispute involves whether any true-up necessary at the conclusion of the rebuttable presumption proceeding dates back to the date the party rebutting the presumption first sought relief from the Commission, or to a date found appropriate by the Commission in the particular case.

Q.
WHAT IS THE CLEC COALITION POSITION ON THE TRUE-UP QUESTION?

A.
The CLEC Coalition is willing to have disputed amounts be subject to a true-up, but believes the timing of the true-up should be left up to the Commission.  There may be factors that affect the equity of when any such true-up should commence that should be left to the discretion of the adjudicator rather than locked into contract language.  True-up provisions can cause tremendous financial problems for smaller companies, and the “clock” on a true-up should not automatically begin to run when relief is sought from the Commission, particularly if that relief is not granted until many months after the petition was filed.  Notably, the Texas PUC recently determined that SBC’s language on true-ups in this section should not be incorporated in Texas interconnection agreements.
Application of the Tandem Rate to Traffic Terminated by CLEC Switches.  (DPL Issue 11)

Q. DO FCC RULES ALSO GOVERN THE APPLICATION OF THE TANDEM RATE TO TRAFFIC TERMINATED BY CLEC SWITCHES?

Yes.  The FCC’s rules provide that the tandem rate applies to traffic terminated by a switch “that is capable of serving a geographic area comparable to the area served” by an ILEC switch.
  The FCC has interpreted its own rule to provide that a CLEC does not have to make the complex factual showing demanded by SBC Missouri before the CLEC may receive tandem rate compensation.  In fact, the FCC criticized the Texas Commission’s creation of distinctions like that in SBC Missouri’s proposal that require overly burdensome factual showings by CLECs before they may charge the tandem rate.



In its Intercarrier Compensation NPRM issued in 2001, the FCC stated that the Texas approach is “inconsistent with our rule,”
 in that it required CLECs to make a much more difficult and complex showing of how the switch was actually being used.  This approach, according to the FCC, goes well beyond the “capable of serving” test enunciated in the FCC’s rule.  This position was bolstered in the FCC Wireline Competition Bureau’s arbitration regarding Verizon interconnection agreements in Virginia.
  In the Virginia arbitration, the FCC rejected ILEC contentions that factual tests such as those proposed by SBC must be met before CLECs may receive tandem compensation.  Simply put, each time the FCC has interpreted its rule, it has indicated that SBC’s view of the rule is incorrect.



The CLEC Coalition proposes language that simply tracks the FCC rule as it is written, without additional tests.  With this change, the Missouri rules in the M2A successor agreement would comport with the text and intent of the applicable FCC rule.
Q.
WHAT RATE SHOULD APPLY FOR LOCAL TRAFFIC BELOW THE 3:1 RATIO?  
A.
Simply the end office rate, or the tandem interconnection rate (tandem switching plus local switching plus tandem-switched transport).  This is the simple approach that Xspedius has implemented with BellSouth in all nine BellSouth states.  BellSouth and Xspedius agreed to this approach voluntarily because it represents the most straightforward application of the FCC’s ISP Remand Order.  

Q.
DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?
A.
Yes.  I reserve the right to address in my rebuttal testimony additional DPL issues discussed by SBC in its direct testimony.
� 	Intercarrier Compensation for ISP-Bound Traffic, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, CC Docket No. 99�68, Order on Remand and Report and Order (rel. April 27, 2001) (“ISP Remand Order”).


�  	WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).  The reviewing court found fault with the reasoning supporting the FCC’s assertion of jurisdiction over ISP-bound traffic.  The issue remanded is expected to be addressed in a pending FCC rulemaking on intercarrier compensation.


�	ISP Remand Order at ¶ 1.


�	Id. at ¶ 52.


�	Id. at ¶ 65.


� 	Id. at 30.


�	Id. at ¶ 82.


�	Id. at ¶ 39, n.70.


�	Id. at ¶ 78, n.149.


�	Id. Separate Statement of Chairman Michael K. Powell, at 1.  Notably, while the D.C. Circuit has twice remanded the FCC’s treatment of intercarrier compensation for ISP-bound traffic, it has not questioned that the FCC has jurisdiction to decide the issues.


�	Id. at ¶ 63 (emphasis supplied).


�	Id. at ¶ 34.


�	Id. at Appendix B – Final Rules:  “Part 51, Subpart H, of Title 47 of the Code of Federal Regulations (C.F.R.) is amended as follows: … Sections 51.701(a), 51.701(c) through (e), 51.703, 51.705, 51.707, 51.709, 51.711, 51.713, 51.715, and 51.717 are each amended by striking ‘local’ before ‘telecommunications traffic’ each place such word appears.”


� 	Quoting agreed contract language, Attachment 12, Section 1.5.5 (see, Attachment 12 DPL Issue 6).


� 	47 C.F.R. § 51.711(a)(3).





�  	Developing A Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, at ¶ 107, n.173. (rel. April 27, 2001).


� 	See Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and Order at ¶¶ 304-309 (rel. July 17, 2002).
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