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BEFORE THE PUBLIC SERVICE COMMISSION F I L E D3
OF THE STATE OF MISSOURI

JAN 0 9 2002

nMiggseyrl Public

Staff of the Missouri Public Service Commission Sofjict emmission

V. Case No. EC-2002-1

Union Electric Company, d/b/a AmerenUE,

R N . A i

STAFF RESPONSE TO COMMISSION’S JANUARY 8, 2002 ORDER
DIRECTING FILING RESPONSE REGARDING DISCOVERY

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to
the Missouri Public Service Commission’s (Commission) January 8, 2002 Order Directing Filing
Response Regarding Discovery concerning a discovery dispute between the Office of the Public
Counsel (Public Counsel) and Union Electric Company (UE), d/b/a AmerenUE. The
Commission stated in its January 8, 2002 Order that “[t]he Commission is especially interested
in any circumstance under which it has previously used a special master to resolve a discovery
dispute. . . . [TThe General Counsel is invited, but not ordered, to provide any such information at
its disposal.” In response to the Commission’s January 8, 2002 Order, the Staff states as follows:

1. The only proceeding that the undersigned counsel is aware of for which the
Commission used a special master was the rate proceeding wherein Kansas City Power & Light

Company (KCPL) sought to put in rate base the Wolf Creek nuclear generating unit. The

Commission utilized as a special master one of its own Hearing Examiners who was not







otherwise assigned to the KCPL rate case pending before the Commission. Attached hereto are
pleadings of the Staff and KCPL and Orders of the Commission relating to this matter.

2. Undersigned counsel has been advised by other members of the Staff that the
Commission itself as a party in a Federal Energy Regulatory Commission (FERC) Williams
Natural Gas Company (Williams) pipeline rate proceeding, Docket No. RP94-365-000, pursued
in 1995 the utilization of the FERC Administrative Law Judge to rule on claims of Williams
Natural Gas Company that certain documents sought in discovery by this Commission were
protected under the attorney-client privilege and/or the attorney work product doctrine. Counsel
has not had time to do anything other than identify that this event occurred. There are open
public transcripts and in camera transcripts of how the Administrative Law Judge in that FERC
proceeding handled this discovery dispute.

Unless the Commission indicates otherwise, the Staff will have the open public
transcripts from this FERC proceeding reproduced for filing with the Commission and sent by
electronic mail, overnight courier service or hand-delivered to UE, Public Counsel and all other
parties. The Staff anticipates that this can be accomplished by 4:00 p.m., Thursday, January 10,
2002.

Wherefore the Staff submits this pleading and attachments in response to the
Commission’s January 8, 2002 Order Directing Filing Response Regarding Discovery.

Respectfully submitted,

DANA K. JOYCE
General Counsel

Steven Dottheim
Chief Deputy General Counsel
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the matter of Kansas City Power & )
Light Company of Kansas City, )
Missouri, for authority to file tariffs) Case No. ER-85-128
increasing rates for electriec service )
provided to customers in the Missouri )
service area of the Company. )

In the matter of the determination of )
in-service criteria for the Kansas City)

Power & Light Company's Wolf Creek ) Case No. E0-85-185
Generating Station and Wolf Creek rate )
base and related issues. b

MOTION TO COMPEL PRODUCTION OF DOCUMENTS
AND REQUEST FOR APPOINTMENT OF SPECTAL MASTER

Comes now the Staff of the Missouri Public Service
Commission (Staff) and for its Motion To Compel Production Of
Documents states as follows:

1. Kansas City Power & Light Company (KCPL or Company) has
refused to provide certain documents requested Ey the Staff during the
course of its audit in the above-referenced cases claiming a right to
withhold those documents based on either the attorney-client privilege
or the attorney work product doctrine., Staff is aware of at least 700
such documents. However, this is not a complete number because the
Company has not provided full 1lists of all documents that it has
withheld from Staff nor has it provided any lists of documents being
withheld by Kansas Gas & Electric Company (KGE) under these claims,

2. KCPL has alleged immunity for these documents in a
blanket fashion by a statement in a cover document attached to lists
of documents Company refuses to provide., This procedure utilized by
Company does not meet the burden of showing that each communication
sought to be withheld is work product or a privileged attormey-client
communication and that the immunity or privilege has not been waived.

3. On March 26, 1985, Staff filed its First Set of
Interrogatories to KCPL in which it sought information in an attempt

to determine whether Company wais withholding documents which should be




released because: (1) they do not meet the criteria for work product

immunity (2) work product immunity has been waived, or (3) the
immunity has terminated due to testidonial use of‘the document.

4, By letter dated April 15, 19853, (a copy of which is
attached hereto as Attachment A) KCPL provided its "formal response"
to Staff's First Set of Interrogatories. Im essence, KCPL refused to
respond to the interrogatories. In lieu of compliance with the
interrogatories, KCPL offered to| undertake review of withheld
documents and provide certain documents which had been previously
withheld, KCPL offered to attempt| to complete this procedure by
mid-May.

5. Staff does not consider Company's letter of April 15, to

be in compliance with or respousive to Staff's First Interrogatories.

6. In its letter dated April 15, KCPL also stated that it

no longer believes it would be helpful to involve a Special Master in
the disclosure process and offered to disclose the non-privileged and
non-immunized portions of only certain documents withheld by KCPL.

7. Staff is concerned tJat KCPL has applied an improper
interpretation of the scope of the attorney-client privilege and the
work product doctrine in withholding| documents from the Staff. Also,
Staff believes KCPL is applying an incorrect standard to determine the

time at which documents which have been withheld during discovery must

be made available to an opposing party for use at hearing.

5. The attorney-clieﬁt privilege and the attorney work
‘product doctrine are analyzed in detail in the attached Suggestions In
Support Of Motion. TFollowing is a |brief discussion of the elements
and applicability of the attorney-client privilege and work product

doctrine. Because the following | is intended to be a quick,

easy-to-read summary, it is presented without citation. Please refer

to the attached Suggestions for citations and references.




9, The Attormey-Client Privilege

{(a) Elements of the attorney-client privilege
(1) A communication
(2) Made in confidence
(3) To an attorney
(4) By a client

(5) For the purpose of seeking or obtaining legal
advice

(b) Waiver of the attorney-client privilege occurs
when material which otherwise meets the elements
of the privilege is. disclosed to third persons.
There is also precedent for finding that the
privilege 1s waived if a priv1leged document 1is
shown to a witness during his testimony to refresh
his recollection or if a document is utllized to
prepare for testifying,

(¢} If the attorney-client privilege only applies to a
portion of a document, the remainder of the
document which does not qualify as a privileged
attorney-client communication must be made
available. In some cases, the Courts have held
that if the two types of communication are so
tightly interwoven that the non-privileged
communications are not severable, the entire
document must be released.

(d} The attorney-client privilege should be strictly
construed because it is an exception to the

general rule of full disclosure of facts relevant
to the issue.

(e} The proponent of the attorney-clieﬁt privilege
must prove that each element of the privilege is
met with respect “to each communication sought to
be protected.

10. Attorney Work Product (work product immunity).

(a) The elements of work product immunity are:

(1) document or tangible thing, otherwise
discoverable

(2) prepared in anticipation of litigation or for
trial

{3) by or for another party or by or for that
other party's representative

{b) The rationale for the work product immunitv is to
promote the adversary svstem by protecting
documents that would reveal the attorney's work in
preparation for a case. This is a "qualified
privilege” or immunity from discevery, and is not
an evidentiary privilege.

(c}) Attorney work product immunity is strictly
construed because it is contrary to the general
rule of full discovery of facts relevant to the
issue.

(d) TFrotected documents may be severable. If a
document contains both information which s
covered by the immunity and information which is
not, the "non-immune" portion of the decument must
be provided.




{e) There is a mixed burden of proof in instances
where applicability of the doctrine is at issue.
The party relying on the work product doctrine to
immunize documents from discovery must demonstrate
the applicability of the doctrine in the same
manner as a proponent of the attorney-client.
privilege. The‘ immunity must be specifieally
ralised and demonstrated for each communication,
and not asserted|in a, blanket fashion. Once the
proponent shows that the material socught is work
product, the burden of proof shifts tc the party
seeking discovery. That party must show a
substantial need for the material and the
inability to obtain the eguivalent without undue

hardship.

{(f) There are different standards of protection for
"opinion" work | product and Tordinary" work
product. .

1i. Staff believes that the appropriate interpretation of
the applicability of the attorney-client privilege and work product
immunity would require KCPL te provﬁde the following documents upon

request or upon filing of prepared testimony:

{(a) All documents which were relied upon by the
witness in preparation of prefiled testimony.

(b) All documents reviewed by the witness during the

preparation of prefiled testimony.

(¢} All documents which may include statements of the
witness inconsistent with statements made by that
witness in prefilled testimony.

(d) All documents [for which the attorney-client
privilege has been waived by disclosure to third
persons,

fe) All documents which have previously been withheld
which were not prepared for purposes of trial or
anticipation of litigationm.

(f) Those portions !of all documents to which the

privilege or immunity do not apply.

(g) Those documents which are required for the Company
to carry its burden of proof on any issue in the

above-referenced [cases.

12. Staff requests the Commiassion order KCPL to produce all
documents which fit the description |set out in paragraph 10 above by
May 15.

13. Staff requests the Commission order KCPL to respond

fully to Staff's First Interrogatories by May 15.




14, Staff also requests the Commission to require KCPL to
provide full lists of all documents currently withheld by both KCPL
and Kansas Gas & Electric Company by May 15.

15. In addition, for those documents which KCPL continues
to assert are protected by attorney-client privilege or work product
immunity, Staff requests appointment of a Special Master to conduct
in-camera proceedings to determine which documents being withheld by
KCPL do qualify for immunity from discovery due to the attorney-client
privilege or the work product doctrine. The Master should also
determine which portions of documents being withheld should be
released if the immunity or privilege orly applies to a portion of an
individual document.

16. Staff would suggest that the Special Master should be
instructed to apply the criteria listed above as the appropriate scope
of the work product and attorney-client rationales for withholding of
documents and that the deciéions of the Master should be final and
binding on fhe parties.

! 17, Staff asserts that the most appropriate person to
fulfill the role of a master would be one of the Commission's hearing
examiners. Staff requests the Commission immediately issue an order
soliciting the parties' recommendations of an appropriate Special
Master.

18. Staff requests that utilization of a Master be
instituted on an expedited basis so that any documents found to have
_been improperly withheld can be made available in time for the Staff
to make meaningful use of them in the course of the hearings of this
case.

19. Staff regrets making this request at this point in the
proceedings, but wishes to advise the Commission that the reason for
the delay has been the extent of Staff's efforts to attempt to resolﬁe
this matter informally with KCPL (see attached Suggestions). However,
Stafs feels that KCPL's failure to cooperate.in this matter and its

continued insistence on relying on an improper interpretation of its




right to withhold documents from 3

resolution of this issue. Because of

taff has precluded an informal

the volume of documents involved

(over 700), Staff asserts that its audit of the Company is incomplete

until these documents are

availability is settled.

WHEREFORE, Staff requests

provided - or the

qgquestion of their

that the Commission 1issue its

Order granting the relief sought hereinabove.

Respectfully submitted,

M%ry A
Deputyvy

Teneral Counsel

Attorney for the Public Service
Commission of Missouri

P.0. Box 360

Jefferson City, Missouri 65102
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the matter of Kansas City Power & )
Light Company of Kansas City, )
Missouri, for authority to file tariffs) Case No. ER-85-128
increasing rates for electric service )
provided to customers in the Missouri )
service area of the Company. )]

In the matter of the determination of ')
in-service criteria for the Kansas City)

Power & Light Company's Wolf Creek ) Case No. E0-85-185
Generating Station and Wolf Creek rate )}
base and related issues. )

SUGGESTIONS TN SUPPORT OF MOTION TO COMPEL

Comes now the Staff of the Missouri Public Service
Commission (Staff) and for its Suggestions In Support 0f Motion To
Compel states as follows:

In the attached Motion, the Staff seeks the Commission's
intervention in resolving a serious discovery dispute between -Staff
and Kansas.City Power & Light Company (hereafter KCPL or Company).
The purpose of these Suggeéfions in Support of that Motion is to
apprise the Commission of the factual history behind that dispute and
advise the Commission of the law in this area in the hope of assisting
the Commission to resolve this difficult question.

The Staff regrets the length of these Suggestions but feels
detailed analysis of the subject is essential to full consideration of
its Motion to Compel. There are many aspects of the attorney-client
privilege and work product doctrine that are not discussed herein.
Some were deemed irrelevant to the instant facts. Others did not
merit initial attention, but may require discussion in subsequent
pleadings -prieor to resolution of this issue. Because of the
complexity of this question, Staff does not anticipate the issue will
be fully resolved immediately: However, because many of the withheld
documents presumably relate to Wolf Creek issues, Staff would request

expedited treatment of this Motion so that all or some of the disputed
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documents can be reviewed and/or released in time for meaningful use

prior to Staff's Phase IV filing deadline on Jumne 21, 1985,

Due to the length of these Suggestions, a table of contents

of the remainder of the document follows for ease of reference.
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INTRODUCTION

Tt is "the general rule of the Anglo-Saxon law of evidence
that any witness with knowledge of the facts at issue mav be called to
testify about what he knows. This general principle of £full
disclosure leads to a reluctance to suppreés the truth, even under a
claiz of . . .  9privilege."” American Bar Association, The

Attorney-Client Privilege and the Work Product Doctrine, 8-9. (1983}

In Bethell v. Porter, 595 S5.W.2d 369, 377 (Mo. App. 1980),

the court observed that '"the rules of discovery are designed and

interpreted to aid the court and litigants in determining the facts in

issue prior to trial. M It is axiomatie that "discovery should

'provide a party with access to anything relevant to the proceedings

and subject-matter of the case not protected by privilege.'" State ex

rel. Houser v. Goodman, 406 5.W.2d 121, 124 (Mo. App. 1966).

The Public Service Commission’'s authorizing statute at

Section 386.410 RSMo 1978, provides that:

[A]J11l  Thearings before the commission or a
commissioner shall be governed by rules to be

' adopted and prescribed by the commission. And in
all investigations, inquiries or hearings the
comnission or commissioner -shall not be bound by
the technical rules of evidence.

The Commission has promulgated regulations, pursuant to said enabling
authority, to pgovern proceedings beforé it. Commission Rule & CSR
240-~2.090(1) gives parties the right to propound interrogatories to
opposing parties on the same conditions as in eivil actions. The
appropriate civil rules are established by the HMissouri Supreme Court
in Supreme Court Rules 56.01, 57.01 and 61.01.

The scope of permissible discovery is delineated in Rule

56,01(b)(1l}) as follows:

(1) In General. Parties may obtain discovery
regarding any matter, not privileged, which is
relevant to the subject matter involved in the
pending action, whether it relates tc the claim or
defense of any other party, including the
existence, description, nature, custody, condition
and location of any books, documents or other
tangible things and the identity and location of
persons having knowledge of any discoverable
matter. It is not grounds for objection that the
information sought will be inadmissible at the
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trial if the information sought appears redsonably

calculated to lead to the discovery of admissible
evidence., (emphasis added) ‘

Rule 57.01(a) sets out the availability and procedures for using
interrogatories in civil actions:

Any party may serve upon any other party written
interrogatories to be answered by the party served
or, if the partv served is|a public or private
corporation or a partnership or association or
governmental agency, by any offlcer or agent, who
shall furnishk such 1nformat10n as is available to
the party. Interrogatories may, without leave of
court, be served wupon the plaintiff after
commencement of the action| and ‘upon any other
party with or after service of the summons and
petition upon that party.

Each interrogatory shall be| answered separately:
and fully in writing wunder| oath, unless it 1is
cbjected to, in which event the reasons for
objection shall be stated in|detail in lieu of an
answer. The answers are to be signed by the
person making them, and the |objections signed by
the attorney maklng them. The party upon whom the
interrogatories have been served shall serve copy
of the answers and obJectlons, if any, within 20
days after the service of |the interrogatories,
except that a defendant may serve answers oOr
objections within 45 days after service of the
summons and petition upon that defendant, The
court may allow a shorter br longer time. The
party submitting the 1nterrogatory may move for an
order under Rule 61.01(b) w1th respect to any
objection to or other fallure tc answer an
interrogatory.

Rule 61.01(a) and (b) establish the |sanctions available against a

party for fallure to answer interrogatories:

{a) Failure to Act =-- Evasive or Incomplete
Answers. Any failure to act described in this
Rule may not be excused on| the ground that the
discovery sought is obJectlonable unless the party
failing to act has filed timely objections to the
discovery request or has applied for a protective

order as provided by Rule 56.

For the opurpose of this Rule, an evasive or
incomplete answer is to be treated as a failure to

answer.

(b) Failure to Answer Interrogatories

If a party fails to answer 1nterrogatories or file
objections thereto within the time provided by
law, or if objections are fllEd thereto which are
thereafter overruled and the interrogatories are
not timely answered, the court may, upon motion
and reasonable notice to other partles, make such
orders in regard to the failure as are just and
among others the following:'
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(1) 'An order striking pleadings or parts

thereof, or dismissing the action or proceeding or

any part thereof, or render a judgment by default

against the disobedient party.

(2) Upon the showing of reasonable excuse,

the court may grant the party failing to answer

the interrogatories additional time to file

answers but such order shall provide that if the

party fails to answer the interrogatories within

the additional time allowed, the pleadings of such

party shall be stricken or the action be dismissed

or that a default judgment shall be vendered

against the disobedient party.

As indicated above in Rule 56.01(b)(l), certain information
may be withheld from discovery if it is privileged. Staff believes
there are strong policy arguments that the Commission (and its Staff)
should have unrestricted access to the books and records of utility
companies it regulates. However, the Staff will not pursue such an
argument herein because the Commission has specifically adopted the
evidentiary rules of 'privilege" in its ©proceedings in &4 CSR
240-2.130(5) which states in part that:

[Tlhe rules of privilege shall be effective to the

same extent that they are now or may hereafter be

in civil actioms.

Recognizing that the "rules of privilege" do apply and that
¥CPL has invoked such "rules" ae¢ a basis for withhelding documents
from the Staff, the following questions arise:

1) What is scope of KCPL's ability to withhold documents

from the Staff?

2) What actions must the Company take teo invoke and carry

its initial burden of proof of the "privileges"?

KD What constitutes termination of or waiver of the

"privileges"?

4) Who should determine which documents can properly be

withheld?

In refusing to provide certain documents to the Staff, the
Company has relied on both the attorney-client privilege and the
attorney work product doctrine. The attorney-client -privilege ig

clearly an evidentiary privilege. The work product doctrine, on the

other hand, provides immunity from discovery. ABA Attorney Client




Privilege, supra. It is, however, alspo referred to as a privilege or

a qualified privilege. One clear common aspect of the two is that
they are exceptions to the general rule of full disclosure of facts
relevant to the issue. A particularly instructive statement of the
rationales for and distinction between the.attorney-cliént privilege

and the work-product privilege is found in the U.S. v. American

Telephone and Telegraph Co., decision:

The attorney-client privilepe exists to protect
confidential communications,| to assure the client
that any statements he makes in seeking legal
advice will be kept strictly confidential between
him and his attorney; in effect, to protect the

attorney-client relationship!

By comntrast, the work product privilege does not
exist to protect a confidential relationship, but
rather to promote the adversary system by
safeguarding the fruits of| an attorney's trial
preparations from the discovery attempts of the
opponent., The purpese of the work product
octrine is to protect | information against
oppesing parties, rather than against all others
outside a particular confidential relationship, in
order to encourage effective trial preparation.
In the leading case on the work product privilege,
the Supreme Court stated: "Proper preparation of a
client's case demands that he assemble
information, sift what he |considers to be the
relevant from the irrelevant facts, prepare his
legal theories and plan his strategy without undue
and needless interference.' |(emphasis added) 642
F.2d 1285, 1299 (D.C. Cir. 1980).

Because of the fact that Courts often refer to the work product
doctrine as providing a privilege, Staff éssumes for purposes of this
.document that 4 CSR 240-2.130(5) |cited above applies to bofh
attorney-client privilege and attorney work product.

The discussion following will anslyze each rationale and its
elements separatelv. Work Product will be addressed first because it
is the "privilege" cited for the vast majority of documents being
withheld by RCPL.

WORK PRODUCT

1. Elements of Work Product Immunity

The Missouri Supreme Court Rule of Civil Procedure

56.01(b)(1) and (3) is 2 concise statement of the black letter law

concerning the immunitv of "work product." It states:




(1) In Ceneral. Parties may obtain discovery
regarding any matter, not privileged, which 1is
relevant to the subject matter involved in the
pending action.

It is mnot ground for objectiorn that the
information sought will be inadmissible at the
trial if the information sought appears reasonably

calculated to lead to the éiscoverv of admissible
evidence.

{3) Trial Preparation: Materials. Subject to the
provisions of subdivision (b)(4) of this Rule, a
party may obtain discovery of documents and
tangible things otherwise discoverable under
subdivision (b)(1) of this Rule and prepared in
anticipaticn of litigation or for trial by or for
another party or by or for that other party's
representative (including his attorney,
consultant, surety, indemnitor, insurer, or agent)
only upon a showing that the party seeking
discovery has substantial need of the materials in
the preparation of his case and that he is unable
without undue hardship to obtain Che substantial
equivalent of the materials by other means. 1In
ordering discovery of such materials when the
required showing has been made, the court shall
protect against disclosure of the. mental
impressions, conclusions, opinions, or legal
theories of an attorney or other representative of
a party concerning the Titigation.

(Emphasis -added) Thus, work product immunity applies where there is:

1) A document or tangible thing, otherwise discoverable;

2) Prepared in anticipation of litigation or for trial;

3) By or for another party or by or for that other

parties' representative. i
Work product immunity is only a. qualified privilege, ‘and provides
limited immunity from discovery which can be overcome by 2 showing
that the party seeking discovery has a substantial need for cthe
materials and no available substitute for them. _

Element No. 2) listed above may come into play in the
instant facts. A distinetion should be made in regard to this element
as to whether a particular document was prepared in anticipation of
1itigatioﬁ or in the ordinary course of business. If a report or
document was prepared in the ordinary course of business, it has no
work product protection.

The second sentence oif Missouri Rule 56.01(b)(3) indicates

that Missouri follows the general rule that there are two types of




work product. The first category is| "ordinary" work product which

refers to factual information obtained| by or under the direction of an

attorney. Ordinary work product immunity can be overcome by showing

substantial need and undue hardship in obtaining an equivalent. The

gecond class of work product is referred to as “opinion" work product:
"the mental impressions, conclusions,|opiniens, or legal theories of
an attorney or other representative of a party concerning the
litigatibn". Mo.R.C. 56,01(b)(3). '%he Rule requires the Court to
protect against disclosure of opinioA work product, which generally
provides absolute immunity and complete privilege from disclosure.

Spear v. Davis, 596 5.W.2d 499 (Mo. App. 1980).

2. Burden of Proof

The burden of proof is initially upon the party relying on
the work product doctrine to withhold|documents from discovery. That
party must prove that the document or tangible sought constitutes work

product. A blanket statement is |[not :sufficient te claim the

privilege. State ex rel, Friedmgn vl. Provaznik, 680 S.W.2d 76, 80
(Mo. banc. 1964). |

However, a blanket statement| is the only way to describe the
method by which KCPL has asserted its intent to withhold certain

documents to the Staff, under argument! of privilege. The privilege is

raised 'in a cover statement containing the following language attached

to lists identifying documents withhe%d:
“"The following document from the files of (name of
Company employee) are considered by KCPL tec be
privileged in that (1) thﬁy are attorney-client
commnications, or (2) they constitute documents
prepared in anticipation| of litigation of
adversarial proceedings Py or for KCPL's
representatives (including its attorneys,
consultants, agents or emplayees), or such persons
with whom KCPL will . jointly participate in
litigation or adversarial prioceedings, and include
the mental impressicns, conclusions, opinions or
legal theories of an attorney or  other
representative of KCPL, or its joint participants,
concerning the litigatilon or adversarial
proceedings. KCPL therefore exercises its
privilege with regard to | those documents and
declines to produce them in|response to this data
request."”




The Staff's position is that if KCPL asserts work product
immunity, XCPL must provide certain information to support its
assertion. Thus, the Staff has asked that KCPL provide a list of each
document it seeks to protect, identify the document without disclosing
any of the material asserted to be covered by the attorney-client
privilege or work product immunity, and indicate on what basis the
document is being withheld from the Staff.

Once Company has made a showing that the documents being
withheld are work product, the burden shifts to the Staff to show that
it has a substantial need for the documents and that there is nb

substitute for those documents available to Staff without undue

hardship.

A, Substantial need

Staff believes it can clearly meet the substantial need
requirement. There is a strong public poliecy argument for broad

Commission authority to obtain information and production of records
and documents of regulated utilities.

Section 386.040 RSMo 1978 provides that the Public Service
Commission

shall be wvested with and possessed of the powers

and duties in this chapter specified and also all

powers necessary or proper to enable it to carry

out fully and effectually all the purposes of this

chapter.
The courts have long held that. the policy underlying the Public

Service Commission Law is the protection of the public. State ex rel.

Electric Co. of Missouri v. Atkinson, 204 S.W. 897, 899 (Mo. 1918).

In order to effectuate this policy, the act establishes a scheme of
regulation which confers upon the Commission the duty to ‘closely
scrutinize every aspect and feature of a utility's operation. As the

Migsouri Supreme Court noted in State on info. Barker ex rel. Kansas

City v. Kansas City Gas Co., 163 S.W. 854, 857-58 (Mo. 1913), the

Missouri Publiec Service Commission Act

. . . is an elaborate law bottomed on the police
power. 1t evidences a public policy hammered out
on the anvil of public discussion. It apparently
recognizes. . . that state regulation takes the




place of and stands for competition; that such
regulation, to command respect from patron or
utility owner, must be in the name of the
overlord, the state, and to be effective, must
possess the power of intelligent wvisitation and
the plenary supervision of every business TIfeature
fo be finally (however invisibiey (sic) reflected
in rates and qualitv of service. It recognizes
that every expendlture, every dereliction, every
share of stock, or bond, or|note issued as surely
iz finally reflected in rates and quality of
service to the public, as does the moisture which
arises 1in the atmosphere finally decend im rain
upon the just and unjust wiilv nilly. (emphasis
supplied). ‘

The Commission's ability to perform this regulatory function
in the exacting manner envisioned by |[the Court in Barker necessarily
assumes that thelCommission will have |broad access to any information
relevant to the quality and price of a utility's services. The
legislature has ensured such access through the enactment of a number
of statutory provisions.

In the course of exercising|general supervision over public
utilities, Section 386.320.3 RSMo 1978 provides that:

The commigsion &nd each commissioner shall have
power to examine all books|, contracts, records,
documents and papers of any|person or corporation
subiect to its supervision, |and by subpcena duces
tecum to compel production|thereof. In lieu of
requiring production of originals by subpoena
duces tecum, the commission or any commissioner
may require sworn coples | of any such books,
records, documents, contracts and papers or parts
thereof to be filed with it,

Similar grants of authority| to examine the books, records,

documents and papers of a public utillity are also conferred upon the

Commission By those statutory provisions governing the Commission's
power over specific types of utilities.' See Sections 387.310.2°
(common carriers), 392.210.2 (telephone and telegraph companies),
393.140.8 and .9 (gas, water, electric and sewer companies).

A noteworthy feature of these statutory grants of éuthority
is their complete lack of any restrictions regarding the type of
information which the Commission may examine or require a corporation
to produce.

The extent to which the legislature intended to provide the

Commizsion with plenary access to| utility documents is further

10
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indicated by those specifiec statutory provisions which have been
established for the purpose of encouraging the production of
information relevant to Commission proceedings. In addition to its
power to issue subpoenas duces tecum under Section 386.320.3 and

related statutes, the Commission and cther parties may also:

. . . cause the deposition of witnesses residing
within or without the state to be taken in the
same manner prescribed by law for like depositiouns
in civil actions in the cirecuit courts of this
state and to that end may compel the attendance of
witnesses and the production of books, weigh
bills, documents, papers, memoranda end accounts.
Section 386.420.2 (emphasis supplied).

In order to facilitate the Commission's access to
information, the legislature has also prescribed benalties in those
instances where s person, without reasonable cause, falls to provide
information sought under the procedures described above. Thus, under
Section 386.460, any person who unreasonably refuses to obey a
subpoena, or produce a book or paper when ordered to do so by the
Commission or a Commissioner, is deemed guilty of a misdemeanor,
punishable by a fine of $100 to $1,000, imprisonment up to ome year in
the county jail, or both. 1Id.

Finally, the statutes encourage the production of relevant
information by providing persons who produce' such information in
Commission proceedings with a limited immunity £from prosecution.
Section 386.470.

When read together, the statutory provisions delineated
above evidence a strong legislative intent to provide the Commission
with broad access to any information relevant to the performance of
its statutory duties. In enacting these statutes, the legislature has
merely recognized that as an administrative agency charged with
protecting the publiec interest, the Commission has a special need to
obtain relevant information; a need which fully justifies the broad
discovefy powers conferred upon it; and a need which‘fully justifieé
the Staff's access to documents which otherwise gqualify as work

product which are being withheld by the Company.

11




Missouri courts have also [issued several decisions which
evidence an underlying preference for| facilitating the preduction or

~disclosure of relevant information in Commission proceedings. For

example, in State ex rel. Missouri| Public Service Commission v.

Southwestern Bell Telephone Co., 645 |5.W.2d 44 (Mo. App. 1982), the

Western District Court of Appeals upheld a Commission regulation which
authorized the ‘use of written Lnterrogatories in Commission
proceedings. The Court mnoted that| the Commission possessed the
authority to permit the use of written interrogatories under Section
386.410.1 to adopt its own rules of procedure. The Court noted that

this authority was '"a rather uncommon grant to an administrative

agency.”" Id. at 50.

The Courts have also implicitly recognized that special

in Commission proceedings even though such information might otherwise

policy considerations may dictate disclosure of relevant information

be protected from disclosure in another type of proceeding. Thus, inr

State ex rel., Utility Consumers Council v. Public Service Commission,

562 S.W.2d 688, 694 (Mo. App. 19783,| the Eastern District Court of
Appeals rejected a utility company's argument that it need not furnis
certaiﬁ information during the course| of a Commission hearing on the
grounds that the data was entitled to protection as being proprietary.

The Court stated as follows:

The Company proifered testiany and exhibits based
on proprietary information to carry its burden of
proof and, thereby, benefit|from the use of such

information, then it may not protect that
information from scrutiny by claiming it need not
disclose, Furthermore, when the subject matter

under consideration 1is of such importance to the
public welfare, we believe that the public
interest requires full discliosure of relevant
, %gformation on cross-examination. o062 S.W.2d at

Staff acknowledges that proprietary information is not a
discovery or evidentiary privilege. | However, it does indicate the
Missouri Court's recognition of the| exceptional importance to the

public welfare of the Commission's function.




Because of the Staff's need to review documents relevant to
the Company's rate increase request, Staff believes that it does have
a substantial need for access to the documents being withheld by
Company under argument of work product.

B. Undue Hardship In Obtaining Substantial Equivalent

Initially, Staff would point out that there is no
substantial equivalent to the docqmenfs being sought, because they are
all internal correspondence within KCPL.

&n alternative which might.be otherwise usable would not be
of benefit in this situation is the taking of depositions of the
persons in whose files these documents are contained or who are the
authors or recipients of the documents. However, at this stage of the
proceedings, Staff does not have adequate resources to depose those
persons, and in addition, Staff cannot seek access to documents
otherwise protected by the work .product immunity through an
alternative discovery method including the taking of depositions.
State ex rel, Missouri Public Service Company v. Elliott, 434 S.W.2d
532, 536 (Mo. banc. 1968)}.

3. Waiver or Termimation of Privilege

Work preduet immunity is solely a limitation on
pretrial discovery and is not an evidentiary privilege. Halford wv.

Yandell, 558 5.W.2d 400 (Mo. App. 1977), Hickman v. Taylor, 67 5.Ct.

385 (1947) and United States v. Nobles, 95 S.Ct. 2160, 2172 (i975).

Documents used in testimony must be made available to an
opposing party who seeks them. The.only statutory limitation on the
right of a litigant to require the production of documentary evidence
at trial is contained in the second paragraph of Section 491.100.

State v. Scott, 407 S.W.2d 79 (Mo. App. 1966).

The Halford v. Yandell case is the leading Missouri case on

this subject. 1In Halford, plaintiff sought protection of a written
statement given by plaintiff's employee to an employee of a claims
adjuster investigating a collision of two trucks on behalf of

plaintiff's collision insurer. The statement was utilized by

13




defendant for purposes of impeaching|the plaintiff’s employee. The

Halford court guoted at length-from the U.§. v. Nobles case, which is

the leading federal case on this subject. Stating that Nobles, the

Supreme Court held "that where & party makes testimonial use of work

product material, the work product doctrine is waived with respect to

matters covered in the testimony." 558 S.W.2d 400, 406. The Halford

opinion includes the following qucte from Nobles, with emphasis added
by the Missouri court:

The reasons for largely confining the work-product
rule to its role as a limitation on pretrial
discovery are compelling. | First of all, the
injury to the fact-finding process is far greater
where a rule keeps evidence‘from the fact-finder
than when it simply keeps advance disclosure of
evidence from 2 party or kebps from him leads to
evidence developed by his adversary in which he is
just as well able to find‘ by himself. 1In the
main, where a party seeks to discover a statement
made to an opposing party in order to prepare for
trial, he can cbtain the ""substantial
equivalent. . . by other means," Fed. Rule Civ.
Proc., 26(b)(3), i.e., by interviewing the witness
himself. A prior inconsistent statement in the
possession of his adversary, however, when sought
for evidentiarv purposes - |i.e., to impeach. the
witness after he testifies r is for that purpose
unique. By the same token,| the danger perceived
in Hickman that each party to a case will decline
to_prepare in the hopes of] eventually using his
adversary's preparation is absent when disclosure
will take place only at trial. Indeed, it is very
difficult to articulate & reason why statements on
this same subject matter as| a witness testimony
should not be turned over to an adversary after
the witness has testified.| The statement will
either be consistent with the witness' testimony,
in which case it will be useless and disclosure
wil]l be harmless; or it will be inconsistent and
of ungquestioned value to the| jury. Any claim that
disclosure of such & statement . would lead the
trial into collateral and |confusing issues was
rejected by this court in Jencks v. United States,

353 U.8. 657, 77 s.ct. I0G7, L.Ed.
(1957), and by Congress in |the legislation which
followed." At pages 2174-2175 c¢f 95 §5.Ct.

(emphasis added) cited in Halford at 408.

The Halford Court alse queted a Wisconsin Supreme Court case, Shaw v.

Wuttke, 137 N.W.2d 649, 6533 (Wis. 1965) as follows:

We hold the immunity of |the attorney’s work
product in respect to a written statement ceases
to exist when the person making the statement is
rlaced on the stand as a witness at the trial. Ey
becoming a witness the persdn subjects himself to
the risks of impeachment and the attorney has had
the benefit of his work product.

14
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This raises the question of when the "trial" commences in
Commission proceedings. Staff asserts that once a witness prefiles
testimony, it is the equivalent of taking the stand for live testimony
in & ecivil proceeding. In Attachment A, Companv has attempted to
characterize prefiling of testimony as part of the discovery
proceeding. Staff cannot agree with this characterization, and would
urge the Commission to the opposite finding. In support of thisg
position, Staff would refer the Commission to the following facts.

1} Prepared Direct Testimony which is prefiled
with the Commission is precisely that: prefiled

testimony.

2) When a witness who has prefiled testimony

actually takes the stand and is sworn in, his

initial '"live" testimony is generally to adopt his

prefiled testimony as though it were given 'live"

on the stand.

3) The swearing in and adoption of prefiled

testimony 1s basically a duplication of the

affidavit and testimony prefiled with the

Commission.

4y On occasion, the prefiled testimony of

witnesses is accepted into evidence without the

necessity of the witness actually taking the

stand.
Clearlv, the prefiling of testimony with the Commission goes far
beyond mere discovery and should be characterized as the equivalent of
"taking the stand"” in civil trials. Staff could £find no cases
specifically addressing the issue of when a "trial" commences in
administrative proceedings such as those held before the Commission.
Staff would, however, point out the following distinctions between
civil and criminal trials and rate case proceedings before the
Commission. The statutory operation-of-law date places certain time
constraints uporn the Commission which do not confront a civil or
criminal court. Therefore, whereas a court could (and mostrlikely
would) grant a continuance or suspend proceedings in a trial to permit
a party to review documents for which work product immunity is waived

because of testimony given on the stand in reliance on previously

protected documents, the eleven month statutory operation-of-law

15
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}1) and " 393.150 RSMoc 1978 would

not be conducive to such an approach.

period contained in Sections 392.140¢(

Staff would also suggest tHat the Commission give a broad

- interpretation to the criferia that Jequires disclosure of documents
relied on by witnesses in their testimony. Staff would suggest that

any document actually relied upon |or reviewed by a witness in

preparation of testimony should be| provided to Staff upon the

prefiling of that testimony. Staff believes that documents reviewed,
even though they are not directly relied on in testimony arguably
color the testimony of the witnesses in this case.])

Another rationale for requiring disclosure of documents at
the time of prefiling of testimonv is| that it could be said that any
documents reviewed by witnesses in |that process were utilized to
"refresh the witnesses memory". Staff would suggest the Commission
look to and utilize the prbvisions of Federal Rule of Evidence 612
which provides that

"if a witness uses a writing| to refresh his memory

for the purpose of testifying, either -

1) While testifying, or
2) Before testifying4 if the court in its

discretion determipes it is necessary in
the interests of justice,

an adverse party is entitled to have the writing
produced at the hearing,| to .inspect 1it, to
cross-examine the witness thereon, and to
introduce in evidence those|portions which relate
to the testimony of the witness. It if is claimed

that the writing contains matters not related to

the subject matter of thei testimony, the court
shall examine the writing dn-camera, excise any
portions not so related and‘drder delivery of the
remainder to the party entitled thereto. Any
portion withheld over co¢bjections shall be
preserved and made aveilable to the appellate
court in the event of an appeal. If a writing is
not produced or delivered pursuant to order under
this Kule, the court shall make any order justice
requires, . . ." .

Staff submits that it is indeed "in the interest of justice" for the
Commission to require the Company to provide any documents reviewed by
witnesses for purposes of preparing prefiled testimony.

F=4

Prior statements of a witness are also discoverable for

purposes of impeachment. Apparently, |this rule has been brought home

16
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to the Company, as they have agreed to provide all documents for which

work product was previously claimed which were authored by witnesses

who have prefiled testimony.

4. Severability of Documents

If a document contains both information which is covered by
the jmmunity and information which is not, the portion of the document
must be:divulged which is not privileged. Some of KCPL's listings of
documents being withheld indicate specifically that the privilege is
invoked only as to a portiom of the particular document.

5. Who'Should Decide Which Documents are "Immune"?

Staff submits that because of the unwillingness of Company
to release documents to Staff, Company's unreasonable application of
the work product doctrine, and public policy discussed above in
paragraph 2.,A. (pages 7-11 infra), at this point in the proceedings,
the Company is not the appropriate party to determine which docuﬁents
should be withheld from Staff because .of the work product doctrine.
Staff suggests that the Commission should appoint a Special MNaster to
conduct in-camera proceedings to review documents being withheld from
Staff by the Company at the time of those proéeedings to determine
whether those documents should in full or in part be released to the
Staff either because they do not meet the requirements for work
product immunity or because the Staff has met its burden of proof of
necessity and undue hardship in obtaining a substitute. The subject
of a Special Master is further discussed in a heading so entitled
later in these suggestions.

THE ATTORNEY-CLIENT PRIVILEGE

The attorney-cliént privilege is the oldest of the
privileged communications, and its common law roots can be traced back

to the 1500's. Wigmore, A Treatise on the Anglo-American System of

Evidence (1940) Sectiom 2290, According to Wigmore, the purpose of

the privilege is to promote freedom of comnsultation of legal advisors

17




by clients. Id. Section 2291. Wigmore has defined the common iaw

rivilege as follows:
P

Where legal advice of any kind is sought
fro& a professicnal legal advisor in his capacity as
suc :

the communications relating to the purpose

made in confidernce
by the client

are at his instance permanently protected

from disclosure by himself or by the legal advisor
except the protection be waived. Id.

W~ W N

In Missouri, this common law privilege has been codified at
Section 491.050 which provides:

The following persons shall be incompetent to
testify: :

(3) An attorney, concerning |any communication made
to him by his client in that relation, or his
advice thereon, without the comsent of such
client.

This section is declaratory of the common law and was not intended to

. limit or diminish the common law attormey-client privilege. State ex

rel. Great American Insurance Co. v. Smith, 574 S.W.2d 379 (Mo. 1978).

1. Elements of the Attornev-Client Privilege

A. An Attorney-Client Relationship

Obviously, for the attornev-client privilege .to apply, the

attorney must be consulted in his capacity as an attorney. See Canada

v, United States, 354 F.,2d 849 (8th Cir. 1975). Communications

between attorneys and non-attorneys are unot protected when an

attorney-client relationship never |existed (see In Re Huffman's

Estate, 111 S.W. 848, "132 Mo. App. 44 (1908)) and they are not
protected when the attorney-client |relationship arises after the

copmunication has been made. State ex rel. Great American Insurance

Co. v. Smith, supra.

The Staff does not question |the fact that an attorney-client
relationship exists between KCPL and the attorneys in its Generel
Counsel's office. However, since KCPL is a corporation and can only
act through its employees, there mayv| be questions about whether the

attorney-client privilege applies to |specifie communications between
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certain KCPL employees and the legal Staff (see paragraph 3, PP-
17-18 infra).

B. Communication

The privilege protects both communications from the client

to the attorney, and Irom the attorney to the client., McCaffrey v.

Estate_of Brennan, 533 S.W.2d 264 (Mo. App. 1976), State ex rel. Great

American Insurance Company v. Smith; supra. (But modern . authority

indicates that communications from the attorney to the client are only
privileged to the extent that they relate to legal opinions on

privileged facts disclosed by the client - see Brinton v. Department

of State, 626 F.2d 600 (D.C. Cir. 1980)). It covers oral, written,

and other communications, (State v. Fingers, 564 S.W.2d 579 (Mo. App.

1878), State ex rel. Terminal R. Ass'n, of St. Louis v. Flyon, 257

85.W.4d 69, 363 Me. 1065 (1953), State v. Hardin, 558 S.W.2d 864 (Mo,

App. 1977)), and it applies to the authorized representatives of
attorneys and their clients where these representatives are employed

as "media of communications". State v. Panter, 536 S.W.2d 481 (Mo,

App. 1976) State ex rel. Cain v. Barker, 540 $.W.2d 50 (Mo. 1976).

However, the privilgge dpes not extend to third parties when
they are not so employed., For example, it was held that the privilege
did not extend to communications between a client and a psychiatriét
employed by his attorney for purposes of obtazining an opinion to

support the client's defense. State v. Carter, 641 £.W.2d 54, (Mo.

1982), certiorari denied 103 §.Ct. 2096 (1982). S8imilarly, the
privilege did not protect information which an attorney obtained from

a witness, while acting on behalf of his client. State ex rel.

Mueller v. Dickson, 456 S.W.Zd 594 (Mo. App. 1970},

For purposes of this discussion, what this means is that any
communication between a KCPL employee and a non-attorney is not
privileged, unless the recipient of the communication constituted a
"media" of communicating with the attorney. Also, communications
generated by the KCPL legal staff are not privileged unless they are

being ultimately communicated to i:he cliemt, KCPL.
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C. Type of Communications Protected
The privilege is designed to protect only those
communications dealing with attormey-client business. Thus, a

communication between a KCPL attorney
privileged unless it deals with a su

been sought or is being given. Also,

in the c¢ourse of an otherwise pri

privileged. State v. Fingers, suprsa.
severability.

2. Eixceptions, Waivers, Etc.

and another KCPL employee is not
bject on which legal advice has
any extraneous matters mentioned
not

ivileged communication are

See paragraph 5 below regarding

A.

Express Waiver by Client

or Failure to Assert

The attorney-client privile

to claim. State v, Carter, supra.

waives the privilege, or declines to «

Although Staff does not argue that
privilege, KCPL has clearly not effec
the documents currently withheld.

B.

Th

Impliéit Waiver by Client

ge is clearly the client's alone

erefore, if the client expressly
exercise it, it ceases to exist.
KCPL has expressly waived the

tively asserted it as to any of

The purpese of the attorney
the confidentiality of communications

Cnce the confidentiality of a

privilege serves no purpose, and is therefore implicitly waived.

result,

who 1is not essential to the trans

"necessary for the protection of the

communication

if a2 communication is made in

~client privilege is to preserve

between an attorney and client.

is destroved, the

As a

the presence of a third party,
mission of the information or

c¢lient, the privilege does not

apply. State v. Fingers, supra, Kratzer v, Kratzer, 395 5.W.2d 433
(Mo. App. 1980). ‘

If KCPL has shared information with any outside person or
organization, the information will not be protected by the
attorney-client privilege. This would apply to consultants,

government agencies, or even some of K

JPL's own employees,




C. Underlying Facts Discoverable

The attorney-client privilege protects communications and
nothing more; the facts underlying a communication are not at all

protected by the privilege. State v. Cloyd, 394 S.W.2d 408 (Mo. banc

1965), Upjohn v. United States, 449 U.S. 383, 1101 S.Ct. 677, 66

L.Ed.2d 584 (1981) 395-96. This means that KCPL cannot immunize
information from discovery merely by communicating it to an attorney.
Though all or part of the communication itself may still be
privileged, the communicator can be deposed or cross-examined about
any relevant information, otherwise discoverable, that was contained
in the communication. Also, documents which were not part of the
communication remain discoverable,

D, Issue Injected by Privileged Party

Where an issue relating to the privileged communication has
been injected into the proceeding by the party claiming the privilege,

the privilege may be waived. For example, in Underwood v. State, 553

5.W.2d 869 (Mec. App. 1977), the appellant claimed that the trial court
erred by admitting his trial counsel's testimony regarding the
appellant's mental status before and at the time of his guilty plea.
The Court held that the privilege, even if otherwise applicable, had
been waived when the appellant raised the issue of his mental

incompetency. The State ex rel. Utility Consumer's Council v. Public

Service Commission (discussed above at pages 7-11) provides support

for applying this same test to find waiver in this instance.

E. Waiver by Partial Disclosure

Simiiarly, when a ﬁarty voluntarily discloses some
privileged comrunications to¢ gain an advantage in litigation, he
waives the privilege with regard to any other - privileged
communications related to the issue. This is because "the privilege
~of secret consultation is intended only as an incidental means . of
defense and not as an independent means of attack, and to use it in
the latter character is to abandon it in the former." 1In Re Sealed

Case, 676 F.2d 793 (D.C. Cir. 1982) at 818.
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The Attornev-Client Privilege in the Corpecrate Setting

Obviously, special problems

to invoke the attorney-client privi

communicate through its agents,

determine when communications from whi

fact, it is enly in the recent past

established that the privilege abp

Radiant Burmers, Inc. v. American Gas

arise when a corporation seeks

lege. A corporation can only
|

and it d1s wusually difficult to
Lh agents will be protected. In

that federal courts have firmly

1963) cert. denied, 375 U.S. 929, (196
In grappling with this probl
several different tests for applying

(See United States v. United States M

lies to corporations at all.
Ass'n, 320 ¥.2d 314 (7th Cir.
3).

e, the federal courts developed

the privilege to corporations.

89 F. 357

achinery Corp. Supp.

(Mass. Dist. Ct. 1950), City of Philadelphia v. Westinghouse Electric

Corp., 210 F.Supp. 483 (E.D. Pa. 1962), mandamus and prohibition
denied sub nom., General Elec. Co. v.| Kirkpatrick, 312 F.2d 742 (3d.
Cir, 1962) cert. denied, 372 U.S. (943 (1963), and Harper & Row

Publishers Inc. v. Decker, 423 F.2d 48

an equally divided court, 400 U.S. 348

In Upjochn v, United States,

L.Ed.2d 584 (1981), the Supreme Court

for all, the confusing state of affai:

privilege in a corporate setting.

7 (7th Cir. 1970) aff'd mem. by
(1971).)

449 U.S. 66

383 101 s.Ct. 677,

attempted to resolve, once and

rs regarding the attorney-client

In that case, the IRS was

investigating some questionable payments allegedly made by Upjohn

employees to foreign government o

government business. The IRS sought

questionnaire sent by Upjohn's General

fficials in order to secure

to discover the answers to a

Counsel to all of the Company's

foreign managers in the course of an internal investigation of the

payments, and the General Counsel's no

interviews with employees taken during

In holding that the

communications,
court and instead insisted that the

be

a

should resolved on case-b
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the Court rejected t

tes and memoranda resulting from
the investigation.
to these

privilege applied

he test employed by the lower
applicability of the privilege
basis.

y-case, nonformulistic




Nonetheless, the Court enunciated a set of "operative facts" which may

give rise to a valid assertion of the privilege.

Specifically, the Court implied that corporations could te

reasonably certain communications would be protected where:

1, The communications were made by employees to counsel;

2, Communications were wade in order to secure legal
advice;

3. Communications were made at the direction of corporate
superiors; :

4. The information communicated was not available from
upper-echelon management ;

- 5. Communications concerned matters within the scope of
the employees' corporate duties;

6. Employees were sufficiently aware that they were being
questioned so that the corporation could secure legal
advice; and

7. Communications were made and kept in confidence. Id.

at 395.

4, Burden of Proof

Where the privilege is claimed, '"the party invoking the
privilege has the burden of establishing the existence of the
attorney-client relationship and the confidential mnature of the

communication.” In re Grand Jury Proceedings in Matter of Freeman,

708 F.2d 1571, 1575 (1ilth Cir, 1983); United States v. Ponder, 475
§.W.2d 37, 39 (5th Cir. 1973). Assertion of the privilege caunot be
invcked through a blanket refusal to provide information; "rather, the
privilege must be established with respect to each question sought to

be avoided.' Marshall v, J. P, Stevens Emp. Ed. Committee, 485

F. Supp. 553, 559 (E.D.N.C. 1980).

"It is the essence of the (attormey-client) privilege that
itris limited to those communications which the client either express-
ly made confidential or which he could reasonably assuﬁe under the
circumstances would be understood by the attorney as so intended."”
McCormick, Evidence, Section 91, p. 187 (Cleary ed. 1972). The mere
relationship of attorney-client does not warrant a presumption of

confidentiality. In re Grand Jury Proceedings, 727 F.2d 1352, 1356

(4th Cir. 1984). '"The propoment (of the privilege) must establish not
only that an attorney-client relationship existed, but also that the

particular communications at issue are privileged and that the

privilege was not waived." . United States v..Jones, 696 F.2d 1069,

23




1072 (4th Cir. 1982). See also United

d States v. Bump, 605 F.2d 548,

551 (10th Cir. 1979); Unjted States v.

United Shoe Machinerv Corp., 89

F.Supp. 357, 358-59 (Mass. 1950).

~ Clearly, KCPL has not met its burden of raising and proving

~applicability of thlie privilege. The

privilege has been raised by a

statement in a cover document attached to liats of documents Company

refuses to provide Staff in the following language:

"The following documents f£fr

om the files of (name

of Companv employee) are conSLdered by KCPL to be
privileged in that (1) they are attorney-client
communications, or (2) they constitute documents

prepared in anticipat10n| litigation of
adversarial proceedings by or for KCPL's
representatives (1nc1ud1dg its attorneys,

consultants, agents or employees), or such persons
with whom KCPL will jointly participate in

litigation or adversarial proceedings, and include
g P g

the mental impressions, conclusions, opinions or

legal theories of an
representative of KCPL, or i
concerning the litigati
proceedings. KCPL  there
privilege with regard to
declines to produce them in
request.”

Staff submits that KCPL sho
raise and prove its assertion of privi
withhold documents.

5, Severability of Documents

attornev or other
ts joint partiecipants,
on or adversarial
'Fore exercises its
those documents and
response to this data

uld now be required to properly

lege if it wishes to continue to

Some of KCPL's listings of withheld documents indicate that

the attorney-client privilege is invoked only as to a portion of a

particular document, This 1is also

interpretation of the

privilege may merit

an area where 'the Company's

intervention by the

Commission not so much to determine to which documents the attorney-

client privilege applies or for which documents severability is

possible but more to determine which document should be revealed

despite the attorney-client privile
privilege.
 the appropriate scope of
Company as to that scope, and order

not fall within it.
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ce because of waiver of that

The Staff would recommend that the Commission determine

the attorney-client privilege, instruect the

provision of documents which do

As will be discussed subsequently, the Courts




have mnot favored in-camera review c¢f documents within the

attorney-client privilege.

6. Who Should Decide Which Documents are Privileged?

In the case State ex rel. Great American Insurance Company

v. Smith, 574 S5.W.2d 379 (Mo. banec 1978), the Missouri Supreme Court
refused to adopt a rule allowing the utilization of an in-camerea
examination by the Court of attornev-client communications for -
purposes of determining whether documents which had. already been
determined to be privileged should nonetheless be provided to opposing
parties. The Court reasoned that such a rule would do comsidersble
harm to the traditionszl attornechlient relationship. Thus, if the
Commlission appoints a Special HMaster to oversee resolution of the
discovery problems outlined herein, the Master should net be given
authority to actually review documents proven by the Company to be
within the attorney-client privilege.

However, the Special Master could examine evidence brought
forth by the Company to determine whether they have met the burden of
proof that the document does fall within the attorney-client privilege
and to examine any evidence as to whether the privilege has been
waived as to any particular document.

DISCOVERY HISTORY

. On March 22, 1985, the Commission issued an Order Granting
Motion in Case Nos. ER-85-128 and EO0-85-185 in which it expressed
disappointment that the parties have been unable to resolve many of.
the procedural disputes in the case among themselves and stated that
it hoped that the parties would attempt to work together in a more‘
conciliatory manner in the future. - The Staff has attempted throughouf
Case Nos. E0-84-147, ER-85-43, ER-85-128, and E0-85-185 to work with
KCPL and any other party to the proceedings in a comnciliatory manner.
FKCPL states in the last sentence of a letter which it filed with the
Commission on April 16, 1985 in Response to the Staff's First Set Of
Interrogétories Directed To Kansas City Power & Light Company that

"KCPL has ©been solicitous of the Staff's time and resource




limitations, and we hope that whateve

resolved in a conciliatory manner by both of us."

2 degree, this statement mocks the

between KCPL and the Staff. KCPL onl
it outlined in said letter as a resul

Commission of its First Set 0f Interroc

T

discovery matters remain may be

(Attachment A) To
history of discovery disputes
vy arrived at the procedures that
t of the Staff's filing with the

gatories Directed To Kansas City

Power & Light Company.

ECPL's statement is ironic in that the great

lengths to which the Staff has attempted to work in a conciliatory

manner with KCPL

since the commencement of the audit in Case No.

E0-84-147 in late January, 1984 have resulted in the Staff now seeking

the assistance of the Commission. Th%

other efforts have produced unsatisfac

the proceedings in Case Nos. ER-85-1

assert and the Commission may agree |t
address the ocutstanding matters.
1. Chronclogy

The discovery disputes betw
to KCPL's assertion of attorney-cli

immunity have been noted by the Staf

the Staff in Case Nos. E0-84-147, ER-

that insufficient

f

s step is being taken when all
tory results and at a time in
28 and EO0-85-185 when KCPL may

time remain to

cen the Staff and KCPL relating

ent privilege and work product

in wvarious pleadings filed by

85-43, ER-85-128, and EO-85-185.

.Following is a chronology of the events leading up to the filing of

this motion. |

Janaury 30,

1984 - Staff submitted Staff Data Request No,

4

in Case No. EO0-84-147 seeking all supporting data (studies, notes,

memoranda, etc.) concerning: the initia

1 decision to build Welf Creek,

and all subsequent modifications to these documents.

April 3, 1984 - Staff submi

in Case No.

individuals that KCPL had designateﬂ

Creek Team.” Subsequent to April 3, 1

that a review of the files

employees identified in Staff Data

KCPL's means of responding to Staff

26

EO-84-147 requesting review: all of the

of wvarious

Request No.

tted Staff Data Request No. 104
files of the
as being members of 'the Wolf
984, KCPL suggested to the Staff
former and present KCPL
104 ﬁould serve as
4. the

Data Fequest No. Thus,




® ®

Staff's zudit in Case No, EQ-84-147 evolved into a review of the files
of certain present and former KCPL employees. This form of discovery
was actually instituted at KCPL's behest. Although KCPL agreed to
provide access to the files of the individuals identified in Staff
Data Request No. 104 and any other individuals who likely would have
the information requested in Staff Data Request No. 4, KCPL socught to
protect from Staff scrutiny documents which it asserted and continues
to assert are protected from discovery by attorney-client privilege
and/or work product immunity. Regarding files that the Staff has
reguested ﬁo review, KCPL adopteé the procedure of providing Staff
access to those files after KCPL first removed documents it asserts
are covered by attorney-client privilege and/or work product immunity,
The list of documents withheld by KCPL have been provided to the Staff
well after the Staff has completed its review of the files in
question. In fact, the Staff has not yet received a complete listing
of all documents being withheld by KCPL.

April 27, 1984 - In a meeting with KCPL wherein the Staff

expressed its concern about KCPL's exercise of the privilege and the
immunity, KCPL raised the possibility of the use of a Special Master
to review the documents it was seeking to protect.

May 30, 1984 - In a meeting with KCPL, Staff expressed its

concern about KCPL's exerecise of the privilege and the immunity, and
requested access to those portions of withheld documents to which the
attorney-client privilege and/or work product immunity do not apply.
The Staff did not at this time seek the Commission's intervention
hoping that further discussions with KCPL on these matters might end
in some resolution of the issue, so as to aveid the time and effort
required if a Special ﬂaster and segregation of portions of documents
were utilized. 1In particular, in discussions with KCPL commencing in
May, 1984 and continuing into April, 1985, the Staff cited the holding
in Halford v. Yandell, 558 S.W.2d 400 (Mo, App. 1977) regarding the

waiver of work product immunity.
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June 13,l198ﬂ

letter to Steven’ Dbttheim, Staff's

discussing Company's position

attorney-client privilege and work pr
letter is attached as Attachment ().
' 1984

August 13, - The Staff

this matter in Case Nos. EQ0-84-147

Response In Opposition to KCPL's July 18,

18, 1984 Motion, KCPL requested that

directing the Staff to file a report c

of Wolf Creek on or before January

through 39 of the Staff's Response and

- A. Drue Jemnings,

| counsel te KCPL, sent a
lead counsel on this case,
regarding epplicability of

oduct immunity. A copy of this
first advised the Commission of

and E0-82-83 in the Staff's

1984 Motion. Im its July
the Commission issue an Order
n its audit of the construction
At pages 14 and 31

15, 1985,

in Attachments B and F thereto,

the Staff's efforts to resolve the discovery disputes with KCPL which

existed at that point and which ha

outlined in some, although not full, detail.

1985 Report To The Commission On The
Case No. ER-85-128 at pages
discovery disputes that have continued

August 30, 1984 - The Commis

<

16 th

ve persisted to this

day were
The Staff's February 1,
Early Prehearing Conference in
rough 18 further outlines the

throughout these proceedings.

sion issued its Suspension Order

And Notice Of Intervention Deadline And Prehearing Conference in Case

No. ER-§5-43, the Commission direc
conference be held on September 20, 1
to the Commission a rTeport on th

including a recommended schedule of pr

September 20,

1984 through November 1,

|
ked that an early prehearing

84 and that the parties submit

g
|
e conference

oceedings.

early prehearing

1984 - At the early

prehearing conference Staff, KCPL,

and other parties

to Case No.

ER-85-43 engaged in discussions and negotiations seeking to resolve

the matters raised in KCPL's August
Certain Minimum Filing Requirements, A
- And Setting Of Certain Procedural Da
1984 Response to KCPL's Motion; and tk

Digsmiss The Wolf Creek case.

regard was an attempt to reach agreement with

17, 1984 Motion For Waiver Of
pproval Of Notice And Test Year,

tes; the Staff's September 14,

1e State of Missouri's Motion To

Centraﬂ to the Staff's effort in this

KCPL on a resolution of




the then outstanding discovery disputes regarding KCPL's assertion of

attorney-client privilege and work product immunity. No resolution

was every reached.

November 26, 1984 - KCPL filed Case No. ER-85-128 including

its prepared direct testimony and schedules.

November 27, 1984 - The Staff inquired which documents for

which KCPL had asserted work product immunity would now be provided to

the Staff as a result of KCPL filing its pfepared direct testimony and

schedules. Counsel for KCPL stated that the 1lists of withheld

documents would be reviewed and KCPL would determine whether the

filing of its prepared direct testimony and schedules terminated
3

applicability of the work product immunity for any of those documents.

December 21, 1984 - Counsel for KCPL stated that there had

been a series of meetings at KCPL to address the question of whether
KECPL's filing of its direct case would result in the release of
documents asserted to be work product, but no decision had been made.

January 12, 1985 - Staff was advised by KCPL that it would

be given KCPL's, but not KGE's, copies of drafts of reconciliation
packages which KCPL previously had refused to provide on the grounds
of attorney-client privilege and work product immunity. KCPL informed
the Staif that‘KGE would continue to assert attorney-client privilege
regarding its copies of draft reconciliation packages.

January 21, 1985 - At the early prehearing conference in

Case No. ER-85-128, KCPL advised the Stgff that KCPL's copies of
drafts of reconciliation packages were the only "work product”
documents that KCPL provide. As in prior dealings with KCPL, an
attémpt to resolve outstanding discovery disputes was central to the
Staff’'s diccussions and negotiations at the early prehearing
conference in Case No. ER-85-128.

Mareh 26, 1985 - Staff filed its First Set of

Interrcgatories,

April 16, 1985 - In response to the Staff's First Set Of

Interrogatories, KCPL recognized the applicability of the Halford case




te its assertion of work product immunity. (See Attachment A) KCPL

contends in its letter filed with the Commission or April 16, 1985

that not "until the affected witness' takes the stand to adopt his

testimony and stand cross-examination
immunity '"cease as to (a) prior incons

concerning the subject matter of his

which the witness made testimonial use|

Staff has maintained throughout

administrative setting of the Commissi

thereon"” does the work product
istent statements of the witness
kestimony,'and {b) documents of
" ERCPL's letter noted that the
this dispute that in the

on, where testimony is prefiled,

| .
the work product immunity ceases with respect to certain documents

when a2 witness prefiles testimony.

April 19, 1985 - In compliance with its letter filed on

April 16, 1985, KCPL provided to the
witnesses had authored and which previ
as protected by work preoduct immunity.

2. Discovery of KGE Documents

One area of discovery in

during the early prehearing conference

Staff 92 documents that KCPL's
ously had been withheld by KCPL

particular raised by the §taff

in Case No. ER-85-128B was lack

of access to Kansas Gas & Electric Company (KGE) documents and files.

which KCPL had responded that the req:
custody or control of KCPL, and KCPL

materials. Two of the data requests

The Staff had requested this access by Staff Data Requests to KCPL, to
jested materials were not in the
had no right of access to the

in question, Staff Data Request

No. 185 in Case No. E0-84-147 (submitted to KCPL on April 16, 1984) .

and Staff Data Request No. 1493lin Case No. E0-82-88 (submitted on

April 19, 1984) requested access to the files of 10 named individuals

who were present or former employees of KGE. On April 26, 1984, KCPL

responded that it did not have custody,

better determine what right KCPL mig

KGE's files of these individuals in Wi

, control, or right of access to

chita, Kansas. In an attempt to

ht have to the files of these

individuals prior to taking other recourse such as subpcenaing the

filesg, the Staff submitted to KCPL Staff Data'Request No. 446 in Case

No. E0-84-147 (submitted on September

30

19, 1984) and Staff Data Request




-

| _ ? ®
No. 1876 in Case No. E0-82-88 (submitted on September 9, 1984). These
two data requests  were intended to determine (1) whether the
individuals, whose files KCPL did not believe it had a right to
review, had or were charging time to the Wolf Creek project and (2)
whether any of the salaries and expenses of these individuals had been
or were being recovered by KGE from KCPL.

The Staff received a résponse to Staff Data Request No. 446
on February &, 1985, 142 days after it had been submitted to KCPL.
The response in part states that since February 1981, 1571 of two‘of
the named individuals' time was charged to Wolf Creek construction and
that since July 1980, 1007 of one of the named individual's time has
been charged to Wolf Creek construction. The response did not
indicate whether certain other named individuals had or were currently
charging salaries and expenses to Wolf Creek construction but stated
that the source datz was available at KGE for Staff review.

One day prior to the Staff's receipt of this response to
Staff Data Request No. 446, a new understanding of the scope, of KCPL's
right to review KGE material occurred as a result-of a meeting that
date, February 7, 1985, between Wilson K. Cadman (Chairman of the
Board &nd President of KGE) and Arthur J. Doyle (Chairman of the
Board, President, and Chief Executive Officer of KCPL). As a result
of said meeting, KGE agreed that KCPL has a right to review Wolf Creek
related materials from the Wichita files of the individuals identified
in Staff Datd Request Nos. 185 and 1493 which are mnot (1)
attorney-client communications, (2) attorney work product, (3) covered
by a court order or regulatory requirement precluding disclosure, or
(4) related solely to KGE's involvement in the Wolf Creek project.
KGE agreed to provide KCPL copies of files and documents not asserted
to fall within these categories. KCPL agreed to provide these
materials to the Staff for review. The Staff started
receiving copies of these KGE documents from KCPL on March 18, 1985.
The Staff will feview as many of these documents as possible prior to

filing its Phase IV prepared direct testimony and exhibits and will
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continue to review the KGE documents
remainder of these proceedings.
compiled a list of files and documen
XCPL in the four categories above.

Thus, the Staff has obtain

as time permits throughout the

It should be noted that KGE has not

ts which are ‘being withheld from

I
ed access to scome KGE documents

that the Staff has always believed that it, the Commission, and KCPL

have a right to review, and the Staff
utilizing the Commission's subpoena
system.
in conciliatory' mann

by acting a

- Commission and KCPL's Missouri ratep

ihas obtained that access without
|
| power and the Kansas judicial

Although the Staff has obtained access to some KGE documents

er

|
ayers may have been much better

to both KCPL and KGE, the

served if the Staff had been less conéiliatory.

3. Severability of Documents

KCPL's letter filed on April 16,

providing the mnon-privileged portio

referenced in the June 13, 1984

{Attachment C). EKCPL in its letter
that KCPL deéliﬁes to adopt this
- documents being withheld by KCPL o
referenced in Mr. Jennings' June 13,
time to do

sufficient remaining

non-privileged and non-immunized po

asserted by KCPL to be covered by

| 1985 also refers to KCPL

ns of documents identified and

letter of A. Drue Jennings.

filed on April 16, 1985 states

procedure with respect to any

ther than those identified and
1984 letter because there is not
otherwise. Disclosure of the
|rtions of documents which are

attorney-client privilege and/or

work product immunity is a matter th?t was first discussed with KCPL

by the Staff on May 30, 1984, Mr.

resulted from those discussions on Méy 30, 1984.

KCPL & copy of United States v. American Telephone & Telegraph Co.,

Je

nnings' letter of June 13, 1984
Staff had provided
66

_F.R.D. 603 (D.C.

substantive and procedural guidelines

in the Department of Justice's

1979) wherein Judgi

antitrust

-3

Harold H. Greene accepted the
of the Special Masters utilized

suit respecting AT&T.

Substantive Guideline No. 5 provides that the unprivileged material in

a document must be disclosed to the

disclosing the privileged material.
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fullest extent possible without

66 F.R.D. at 610-612; See also




Duplan Corp. v. Mowlinage et Retorderie de Chavenoz, 509 F.2d 730,

736-737 (4th Cir. 1974); cert. denied 420 U.S. 997, 95 S.Ct. 1438, 43

2.E4.2d 680 (1975). In Xerox“_Corp. v. International Business

Machines, Ine., 64 F.E.D, 367, 381 (S.D.N.Y. 1974) the court noted

that if segregation of non-attorney work product portions of documents
from attorney work product portions is impossible, then the entire
contents of the documents must be produced. |

In the instance of both the question of the Special Master

and the provision of nen-privileged and non-immunized portions of

documents which are asserted by KCPL to be protected by

attorney-client privilege and work product immunity, the Staff has
repeatedly sought agreement from KCPL to proceed on such a course.
The Staff noted in its August 13, 1984 Response in Case No. E0-84-147
the possible use of a Special Master and some questions that would
have to be addressed if a-Special Master were utilized. At the early
prehearing conference in Case No, ER-85-128 the week of January 21,
1985, the Staff raised the question of KCPL providing the
non-attorney-client and non-work product portions of documents which
KCPL has withheld. At wvarious times in the next two months on the
subject of providing non-privileged and non-immunized portions of
withheld documents KCPL indicated that it wanted to talk with the
Staff about this matter, that it would consider the matter, or that
such a procedure was a funetion of time and KCPL's resources. It was
not until receipt of KCPL's letter filed on April 16, 1985 that KCPL
provided a definitive response on this matter.

KCPL has been more definitive in its responses regarding the
use of a Special Master, In March, 1985 KCPL indicated that it
declined to agree to the use of a Special Master because KCPL asszumed
that the Staff would challenge any determination by the Special Master
which did not adopt the Staff's position. The Staff then inquired
whether KCPL would agree to the use of a Special Master whose
determinations éhe parties would agree to accept as final. KCPL once

again'rejected the use of a Special Master. When after the filing of
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the Staff's First Set Of Interrogatories Directed To Kansas City Power

& Light Company KCPL recognized the aéplicability of the Halford case
to the documents which it was withholLing, the Staff inquifed whether
KCPL would reconsider its rejection gf the use of a Special Master.
KCPL's response in its letter filed April 16, 1985 was no.

4, Qutstanding Data Requests

|
The Staff’s attempts to resolve discovery disputes in a

conciliatory manner is further evidenced by the manner in which the

Staff has attempted to resolve the matFer of outstanding data requests

(i.e. data requests for which no ans#ers have been received or data
|

requests which the Staff considers ito still be open because non-

responsive answers have been receive% or only partial answers have

been received). Although (1) the SFaff on March 6, 1985 filed a
Motion For Extensiom Of Time for tﬁé filing of its prepared direct
testimony and schedules on Rate of |Return and Allocations due to
untimely responses to Staff Data Regquests by KCPL, (2) the Chairman
suggested in a dissenting opinion to| a March 13, 1985 Order of the

Commission that the appropriate responge to dilatoriness in responding

to discovery is sanctions, and (3) the Staff has sought a Comnmission
Order directing KCPL to respond within five days of receipt of a Staff
Data Request whether KCPL can or'wilh respond to said data request,
the Staff filed no pleading with the%Commission in March, 1985 when

the number of outstanding data reque%ts reached approximately 600 in

number by the Staff's count or approQimately 500 in number by KCPL's

count. Instead the Staff provided KCPL with a list of the outstanding
Staff Data Requests and asked KCPL| to provide the Staff with a
proposal regarding when the Staff would receive responses to these
outstanding data requests. - .

STAFF'S INTERROGATORIES

Interrogatories may properly inquire into .any matter
relevant to the subject matter involved in the pending action, and it

is not grounds for objection that jthe facts sought would not be
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admissible evidence if it appears reasonably calculated to lead to the

discovery of admissible evidence. State ex rel. Litton Bus Svs., Inc.

v. Bondurant, 523 §.W.2d 587, 591 (Mo. App. 1975).

Because Staff’'s interrogatories requested information on an
ongoing basis, Staff did not anticipate that the Compary could provide
a full answer to the interrogatories within the 20-day period provided
in Rule 537.01(a). However, Company's "answer' as provided in a letter
dated April 15, 1985 to Steven Dottheim from Mark G. English
{(Attachment A) neither answered the interrogatories nor raised proper
objections thereto. It did however, make it clear to the Staff that
Company has adopted a definition of the scope of work product immunity
from discovery which is unacceptable and that there is no hope of
resolving this matter without Commission intervention.

Because Company's ''answer" does raise certain “privileges",
Staff does not believe it is appropriate for the Commission to impose
sanctions on the Company which are otherwise permitted by Rule
61.01¢a) and (b)u (See page 3, infra). However, Staff does believe
that it would be appropriate for the Commission to order KCPL to fully
answer Staff's First Set of Interrogatories, and to ﬁrovide continuiﬁg
updates to those answers,

SPECIAL MASTER

The Staff would agree with KCPL's letter filed on April 16,
1985 that (1) the review by KCPL's witneéses and their assistants of
the lists of withheld documents,'(ﬁ) statements regarding which of the
withheld documents were ﬁade testimonial use of, and-(3) the provision'
to the Staff of said documents will accomplish some of the benefit of
involving a Special Master. KCPL's release on April 19, 1985 of those
documents authored by KCPL witnesses which previously had been
withheld as protected by werk product iﬁmunity also will accomplish
some of the benefit that would otherwise accrue from invelving =
Special Master. Nonetheless, the procedures that KCPL has committed
itself to in ité letter filed on April 16, 1985 do not eliminate the

entire benefit of involving a Special Master who would determine
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whether KCPL has properly clagssified éocuments covered by-work product
|
1mmun1*" which KCPL intends to contin?e to withhold.
|
Staff requests the Commiss?on appoint a Special Master to
K

conduct in-camera proceedings to review documents being withheld by
. |

KCPL from Staff. Staff would suggest that the Commission take
|

comments from the parties as teo theiparameters of authority of the

Special Master, £finality of deci%ions of the Special Master,

definition of the scope, applicabilitf, and criteria for waiver of the

work product doctrine, etc., For the reasons stated above, Staff would
I .
not suggest that attormey-client documents be subjected to in-camera
I
review. !
I
|
WHEREFORE, for all the reaspns stated above, Staff requests
| -
“the Commission grant the relief sought in the attached Motion To
|
Compel. |
|
|
s
|

Re pectfully submitted,

“Attornev for the Public Service
Commission of Missouri :
P.0. Box 360
Jefferson City, Missouri 65102
(3}&)751—7485 )

CERTIFICATE OF SERVICE

| haraby cerfify thot
copies of the foragoing
hove been moiled or hand-
dcllurad to all porties of

record on IhtsM day of

|
|
|
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Attachment A

\ KANSAS CITY POWER & LIGHT COMPANY

1330 BALTIMORE AVENUE

P.O.BOX 679

KANSAS CITY, MISSOURI 64141

LAYW DEPARTMENT

April 15, 1985

= 7%
—_ T ) Y B
e VTR Y A
Ty i (\ 4
REC
T PR ) ‘\%85
pERALE

Mr. Steven Dottheim e CoNSE oy
Deputy General Counsel gﬁﬁﬂﬁﬁégigsﬁaww'"
Missouri Public Service Commission ?ggdﬂbi““”

P. 0. Box 360
Jefferson City, Missouri 65102

Re: Case Nos. ER-85-128 and £0-85-185;
Staff's First Set of Interrogatories

Dear Mr. Dottheim:

Cn or about March 26, 1985, the Staff served its First Set of
Interrogatories on Kansas City Power & Light Company, asking that thirty-nine
(39) persons respond to various Interrogatories. Although this First Set
comprises eighteen questions, KCPL calculates that 1f the thirty-nine
requested persons provided answers to all the myriad subparts of the question,
KCPL would have to provide, depending on the responses of the first serjes of
gquestions, between 300,000 and 2,000,000 separate written answers in response
to the First Set. This is manifestly an unreasonable demand on KCPL.

: During the Phase [ Prehearing Conference, you and I discussed various
discovery issues between KCPL and Staff, including this First Set. It is
regrettable that you have not been able to respond to my proposal which scught
agreement on the information to be provided in response %o the First Set, and
on other issues as well. This letter will thus serve as a formal response to
both your March 29, 1985, letter and your First Set of Interrogatories.

KCPL has continuously maintained that its attorney work product in these
proceedings is immune -from discovery until the affected witness takes the
stand to adopt his testimony and stand cross-examination thereon. At that
time, the immunity may be said to cease as to (a) prior inconsistent state-
ments of the witness concerning the subject matter of his testimony, and
(b) documents of which the witness made testimonial use.

There is an important distinction between cailing for a statement at
a deposition and calling for a statement at a trial during cross-
examination. After an adverse witness has testified in the trial,
opposing counsel, 1in order to effectively cross-examine, may be
entitled to see and use previous statements of the witness . . ..
Halford v. Yandell, 558 S.W.2d 400, 409 (Mo.App. 1977), guoting fro
Pacific N.W. Bell Tel. Co. v. Century Home Comp., Inc., 261 Or. 33,
491 P.2d 1023, 1026 (1971).
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M"by electing to present theI investigater as a witness,
[defendant] waived the [work product] privilege with respect to
matters covered in his testimony" Lnder the circumstances there
present.. Halford, supra, at 406, quot1ng from U.S. v. Nobles, 422

U.S. 225, 95 S.Ct. 2160 45 L.Ed.2d 141|(1975)

The Staff has maintained that work product immunity ceases with respect
to a witness when that witness prefiles h1s testimony. I disagree. Prefiling’
of testimony has always been perceived (by this Commission, and by other
parties, as a form of pretrial d1scovery Compare this statement of the
Commission from the Octcber 14, 1980, Order!issued in Case No. TR-80-256:

The practice of prefiling 'testimony! is designed to give parties
notice, at the earliest possible opportunity, of the claims, con-
tenticns, and evidence in issue and to avoid unnecessary objections
and delays 1in the proceedings caused by aliegations of "unfair
surprise' at the hearing. (Id. at 1-2)

with: i

the purpose of our rules qf discovery s to minimize
ccncea1ment and surprise in litigation. Hilmer v. Hazel, 492 5.W.2d

395, 396 (Mo.App. 1973) ‘

The rules of discovery are designed and interpreted to aid the Court
and lTitigants in determining the facts in issue pricr to trial
Bethell v. Porter, 595 S.W.2d 389, 377‘(Mc JApp. 1980).

Be that as it may, in an attempt td resolve the work product immunity
issues existing between us, KCPL will now!undertake to review the documents
withheld as attorney work product and w1ﬁ1 waive its work product pr1v11ege
and disclese as soon as reasonably pessible (a) prior written statements of a
witness to these proceedings (except pr1v1]eged attorney-client communica-
tions), and (b) those documents of which |testimonial use was made. To the
extent that testimonial use was made of attorney-client communications, the
immunity afforded such communication is, of course, waived. Such disclesure
will be commenced now as to those persons|who have to date filed testimony on
behalf of KCPL, and will be extended to those persons who may hereafter file

testimony on behalf of KCPL, at the time such testimeny is filed.

The commitment of KCPL to disclose as!|soon as possible documents withheld
as work product which were authored by a witness is manifestly broader than
the requirement to disclose at trial prior|inconsistent statements relating to
. the subject matter of the testimony; KCPL|does so simply out of a desire to
aveid potential arguments as to whether a statement does or does not relate to
the subject matter of testimony, or iz or is not "inconsistent." Since no
analysis of the contents of these documents is required prior to disclosure,
those documents shou]d be forthcoming shortﬂy

KCPL does not consider notes, draﬁts of documents or c¢ritiques of
opposing parties' testimony or positions; to be subject to this voluntary

|
|
i
|
|
i
I
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disclosure.  First, -such documents cannot be generally thought of as
admissions; statements or conclusions of fact can be admissions, but recita-

- tions of contingencies, uncertainties or predictions of possibie conseguences

aren't admissions. Marshfield Comm. Bank v. State Banking Bd., 496 S.W.24 17
{Mo.App. 1973).

An admission, in general, is a conscious or voluntary acknowledgment
by a party of the existence of certain facts relevant to the cause
of the party's adversary, a statement against interest, unfavorable
or inconsistent with the facts now claimed by the party making the
statement., Albertson v. Wabash R. Co., 253 S.W.2d 184, 185 (Mo.
1952)

Drafts of documents are outward manifestations of the ongoing and
unconcluded thought processes of the author. Until the document is in final
form, it cannot be thought of as a statement which is admissible into
evidence. And the disclosure of the final document does not in and of itself
waive the work product immunity attaching tec the drafts of the document. See,

e.g.,

Gilhuly v. Johns-Manville Corp., 100 F,R.D. 752 (D.Conn. 1982). Notes and
critiques obviously contain the "mental impressions, conclusions, opinicns or
legal theories" of the author, and such are absolutely protected from
discovery. Notes lack the conscious or voluntary review and acknowledgment
found 1in formal documents or statements, and KCPL declines to waive its
privilege with respect thereto. Critiques of testimony disclose areas of
weakness in opposing testimony, the disclosure of the contents of these prior
to presentation of testimony and cross-examination would greatly prejudice
KCPL. KCPL therefore declines to waive its work product priviiege cn these
documents at any time. The Staff may, of course, attempt tc subpoenz these
documents at the time of <trial on each dissue and attempt to make
evidentiary use thereof, pursuant to Halford.

You have asked KCPL to commit to a time frame for such disclosure. We
are unable to do so; we reiterate our commitment to proceed as quickiy as
reasonably possible, and will make disclosure of the affected decuments on an
ongoing basis, rather than on a periodic basis. A primary reason why no
completion dateé can be given 1is the Staff's continuing audit of KCPL.
Obviously, the time we have to review withheld documents is dependent on,
among other things, the number and scope of Staff data requests. Further, if
the Commission grants the Staff's Motion and compels KCPL to identify within
five days of receipt, each data request that it cannot or will not answer,
KCPL will be compelled, by Commission Order, to give first priority to such an
endeavar. The acticns of the Staff have a great deal of impact on the amount
of rescurces KCPL can devote to this disclosure process.

Although no specific time frame can be committed to, I wili make every
effort to provide all testimonial use documents to Staff no later than
mid-May. In order to accomplish this, each of the witnesses, and the
person{s) who assisted him/her in the preparation of the testimony, will
review the lists of withheld dacuments, and will make whatever examinaticn of
the documents they deem necessary, and will identify which, if any, of the
withheld decuments testimonial use was made. These identified documents will
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then be ‘turned over to the Staff, along with written representations of the
witness (and assistants) concern1ng the procedure and results of their review

- of the 1ists of the withheld documents and the documents themselves,

It 1is apparent that such a review |cannot be compieted in time for
purposes cf Staff cross-examinatien of witnesses in the Phase I hearings.
There may also be some timing d1ff1cu!t1es|w1th subsequent phases, atthough I
fully expect that all documents  to wh1ch|the Staff is entitled under the
pr1nc1p1es discussed in Halford will bé !provided well in advance of the
hearings in Phases III and IV. As I stated:at the Phase I prehear1ng confer-
ence, KCPL will not object to a Staff attempt (good faith is, of course,
1mp11ed) to introduce a previously wathhe]d document relating to an issue
tried in a prior phase, but alleged to have'been disclosed by KCPL too late to
have been utilized by Staff for purposes of!cross-examination (impeachment) in
that prior phase. Indeed, KCPL will not, under those circumstances object to
the witness being reca]]ed to the stand fbr Staff cross-examination in the
previously withheid document. |

|

I would also like to stress that, a]though the Staff is not entitled
under Halford to KCPL's attorney work product prior to hearing as & particular
issue (since that case makes exception to the work product immunity for
purposes of testimonial impeachment on]yD, KCPL will not object to any
additional discovery attempted by the Staff on the basis of any decument that
is provided in advance of the hearing day|sch°du1ed for a particular issue.
Because I fully expect the disclosure process I described above to be
cempleted prior tc the time Staff is requwred to Tile its direct testimony in
Phase IV (June 21), it may very well be that the Staff will not only be given
the opportunity of using the disclosed dbcuments for cross-examination at
hearing in Phase IV (to which it is ent1t1éd under Halford), but it will also
have the opportunity of conducting additions) discovery on those documents and
incorpeorating them as part of its own case|(to which it is not entitled under
Halford). In other words, as I noted abovie, KCPL's commitment described in
this letter will provide Staff with access! to certain of KCPL's work product
long before it is entitled to under Halford. | o
|

I wish to turn now to the issues in, your March 29, 1985, letter which
have nct been addressed so far in this |[letter. KCPL declines to amend,
supplement or otherwise revise the descriptions of the withheld documents. To
the extent that such documents are subsequently disclosed, no revision is
necessary. Each witness (and assistant) [will be reviewing the Tists of
withheld documents and, to the extent necessary, the doccuments themselves, to
ascaertain which of the documents was made test1mon1a1 use of, so a revision in
description will not be necessary. Further, the descr%pt1on of the documents

- would in no case bDe dispositive of the question of testimonial use. In the

context of our waiver and disclosure commitments, no benefit would be derived
from the substantial amount of effort needed te as ascertain which documents
the Staff wishes another description of, and|then to supply it.

You have also raised the question of the applicability of Halford to
correspondence between KCPL and its consu]tants We have coemmitted to provid-
ing statements authored by witnesses (consu1tant or KCPL employee}, or of




Mr. Steven Dottheim -5- April 15, 1985

which testimonial use was made. Further, we have disclosed al1 documentation
that is not work product. We have also disclosed the contracts or other

- agreements between KCPL and consultants. In essence we have identified the

consultants and the general  nature of the subject matter of their
engagement--see Rule 56(b)(4)(a). We have done so to avoid any claim of
“surprise" if and when these consultants file test1monj

Pursuant to Mr. Jennings' June 13,-1984, letter to you, we will disclose
the non-privileged portions of those documents identified and referenced in
that letter. We decline to do so with respect to any other withheld document,
as there is not sufficient time remaining to do so.

And, as I stated on April 1, KCPL no longer believes it would be helpful
to involve a Special Master in the disclosure process. The proceedings have
progressed to the point where this procedure simply cannot be implemented 1in
the time available for such a procedure. In addition, the review by KCPL's
witnesses of the lists of withheld documents, and their statements regarding
which of the withheld documents they made testimonial use of, will accomplish
much of the benefit of invelving a Special Master.

The dissue of notification, within five days of receipt of every data
request, as to whether KCPL cannot or will not respond to such data request,
is being addressed by KCPL's respcnse to your motion on that subject.

I trust that this letter is a satisfactory reply to your First Set of
Interrogatories and various letters on discovery matters. It is perhaps
difficult for the Statf to comprehend the amount of time and effort needed to
analyze and list all withheld documents, and then to execute the waiver and
disclesure pregram [ have outlined, because the Staff has not provided a
listing of its withheld documents tc KCPL, and we have not insisted on the
providing of such a list to this time. KCPL has been solicitous of the
Staff's time and rescurce limitations, and we hope that whatever discovery

matters may remain after this Tetter may be resoived in a conc111atory manner
by both of us.

Very truly yours,

Mark G. 3ang'i ish

MGE:ca

cc: Mr. Harvey G. Hubbs
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KAN’S CITY POWER & LICHT COMPANY

1330 BALTIMORE AVENULE

P.0.BOX 679

|
KANSAS CITY, MISSQURI 64141
| .

A, DRUE JENNINGS . |

VICE FRESIDENT
AND

June 13, 1984

GENERAL COUNSEL

Mr. Steven Dottheim

Missouri Public Service Commission
P. 0. box 360

Jefferson City, Missouri 65102

Dear Steve: |

As promised, this letter will abdress guestions posed
_concerning KCPL's assertion of attcrney-client privilege and the
attorney work product doctrine with respect to certain documents
requested by the Staff as it conducts its discovery activities.
I promised to review the subject documents and recite (i) whether
the privilege or doctrine will continue to be invoked, (ii} if
continued, whether there may be some|point in time when we will
waive either or beth, and (iii) any 'documents that will be subject
to our assertions of protecticn irrespective of the passage of
time or the occurrence of some event, such as prefiling evidence,
conducting hearings, etc. . |

In conducting my review, I have examined cnly those documents
in hand as of June 12, 1984. I mig@t add that my review, and my
observations herein, are guided by my reading of the 1981 Upjohn
decision (49 Law Week 4093), which q feel to be one of the better
discussions of both attorney-client privilege and the work product
doctrine. I also feel the facts and circumstances there to be
quite analogous to ours. In addition, State ex rel Terminal
Railway Association of St. Louis v;!Flynn, 257 S.W.2d 69 (Mo 1953),
and United States v. AT&T Co., B& FRED, 603 (1979}, have proven

very nelpful. : _

These cases have reinforced myiopinions concerning attorney-
client privilege and attorney work product. As the cases emphasize,
the attorney-client privilege protects the communications between
attorney and client (a) made primarily for the purpose of obtaining
legal advice or assistance, (b) reaéonably believed by the client
to ke necessary for that purpose, and (c) intended to be confi-
dential. The attorney work product‘d0ctrine applies to "interviews,
statements, memoranda, correspondence, briefs, mental impressions,
personal beliefs, and countless oth#r tangible and intangible”
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items. See 86 FRD at 626, Guideline No. 14. That case makes clear
that such items of the attorney and his agents and employees, pre-
pared in anticipation of litigation, are to be protected by the
doctrine. The Terminal Railway case draws a distinction between
such items prepared or kept in the usual or ordinary course of
business, and those specifically prepared in anticipation of 1liti-
gation. We have characterized this 'as the "but-for" rule: But for
the imminence or existence of litigation, the documents would not
have been created as "work product." I am sure you will agree with

me that contested rate case proceedings meet the definition of
"litigation."

KCPL has been specifically preparing for the "Wolf Creek rate
cases" for over a year; in some aspects it has been anticipating
these cases for several years. 2An ad hoc rate case committee has
traditionally taken on specific rate case responsibilities in the
past, and will continue to do so in the upcoming cases. The Wolf
Creek Team, however, is unique and was essentially structured around
legal strategy and legal requirements anticipated for the contested
cases themselves. With rare exception, work assignments and mate-
rials prepared by Team members were specifically "in anticipation
of litigation.”™ But for the expected cases, the vast majority of
work and work product would not have been undertaken and produced.

In all cases, the identity of individuals, and the existence
and location of "facts" accessible to them, have been and will be
revealed. Tt is only their privileged communications of, or with -
respect to, facts, and their work product--their thoughts, im-
pressions, composition, articulation and creativity--that have been
withheld as work product. Beyond prepared testimony and filed orx
referenced reports and studies, the materials are and will continue
to be "work product" and the doctrine (or privilege) asserted. The
Staff is put in no worse position by non-disclosure of our work
Product than if the work product did not exist. The Upjohn court

gquocted (49 L.W. at 4096) approvingly from Hickman v. Taylor: "Dis-
covery was hardly intended tc enable a learned profession to perform -
its functions . . . on wits borrowed from the adversary."

I have examined all materials for which work product or
attorney-client privilege have been asserted, and they are identi-
fied in the attachments. I find none of those to have been in-
appropriately withheld, and presently feel that they will be thus
protected on a continuing basis. Portions of some of the documents
are neither attorney-client privileged nor creative work product,
and those portions will be supplied. I have identified those in
the attachment by check-marks in the margins, and will be pleased
to discuss with you the mechanics of their disclosure.
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KCPL's rate case strategies will become apparent when the cases
are prosecuted, but even then, the evolution of those strategies
through the iterative processes of d#afts, memos, notes, memoranda
and the like remain our work productp.and as such, privileged from
discovery. And, unlike the attornem*client privilege which can be
waived in its entirety, even accidentally, by partial disclosure,

I believe the law clearly supports the attorney's selective pro-
tection and/or disclosure of "work product." Thus, for example, a
submission of prefiled testimony does not waive the doctrine with
respect to unpublished rough draftslof that testimony.

\ .
Please feel free to contact me |in the event you require anything
additional.
|
Siﬁcerely,

C;?£§u¢¢, ?:;«wv ;/

A. |Drue éé;nings

‘ R
ADJ:bb
Enclosure . ‘
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. STATE OFggRSSOURT
PUBLIC SERVICP™COMMISSION

At 2 Session of the Public Service
Commission held at 1its office
in Jeffersom City on the 7th
day of May, 1985.

CASE NO. ER-85-128

In the matter of Kamsas City Power & Light
Company of Kansas City, Missouri, for
authority to file tariffs increasing rates
for electric service provided to customers
in the Missouri service area of the Company.

CASZ NO. FO-85-185

In the matter of the determination of
in~service eriteria for Kansas City Power &
Light Company's Wolf Creek Generating
Stazion and Wolf Creek rate base and related
issues.

ORDER DIRECTING COMPANY RESPONSE

On May 3, 1985, the Staff of the Missouri Public Service Commission (Staff)
filed a Motion to Compel Produétion of Documents and Request for Appointment of
Special Master and suggestions in support thereof. On May 6, 1985, the Office of
Publie Counsel (Public Counsel) filed a Motion to Compel Answers to Discovery and for
Extension of Time to File Testimony and Exhibits.

The Commission wishes to expedite this matter and is, therefore, directing
Kansas City Power & Light Company (KCP&L) to file a respomse with the Commission to
Staff's Motion to Compel Production of Documents and Request for Appointment of
Special Master om or before May 14, 1985. The Commission is directing KCP&L to
answer Staff's first set of data requests and to provide a complete list of documents
currently withheld from Staff by KCP&L and Kansas Gas and Electric Company on or
before May 14, 1985. KCP&L 1is further directed to answer or specifically object to

the outstanding data requests, attached as Exhibit 1 to Public Counsel's motion, om

or before May 14, 198S5.




It has come to the Commission's attention that the standard definitiomns for

"direct", "rebuttal” and "surrebuttal" testimony were inadvertently left out of the
|

Commission's second suspension order. The Commission recognizes that coumsel for all
\

of the parties involved in this matter have previously participated in Commission
|

cases and are aware of these definitions. As a!matter of procedure, the Commission

|
wishes to have them set out in their entirety.

|
Each party's "direct" testimony and schedules must include all testimony

and schedules asserting and explaining that paﬁty's proposed adiustments to the

Company's book figures, as well as all testimoﬂy and schedules asserting and
|

supporting that party's proposed rate base, préposed rate of return, proposed rate
. | .
design, and any other proposed changes in or a%ditions to the Company's tariffs. The

"direct"” testimony and schedules must also inciude all testimony and schedules

|
regarding issues concerning the quality of service being provided by the Company.
{
Each party shall file its entire "direct" casel!in accordance with the deadlines

established by the Commissioﬁ, and all "direct" testimony and schedules shall be

prefiled. Witnesses will not be permitted to supplement the prefiled direct case at

|
the hearing. |

|
"Rebuttal" testimony and schedules include testimony and schedules which

explain why a party rejects or disagrees with adjustments to book figures proposed by

' i
another party, and testimony and schedules which explain why a party rejects or
|

disagrees with the rate base, rate of return, %ate design or any other changes in or
additions to the Company's tariffs proposed byjanother party. "Rebuttal" testimony
and schedules also include testimony and schedules which are responsive to the
testimony and schedules contained in any otheJ party's difect case regarding the
quality of service being provided by the Comp%ny. "Rebuttal" testimony and schedules
on any issue in this case must be prefiled ané served on all parties as ordered by
the Commission. Witnesses will not be permitéed to.supplement-prefiled "rebuttal™

evidence. The Commission will not countenance any effort to present a party's entire
. 1 _

case as "rebuttal". l




"Surrebuttal .timony and schedules on any i' in this case must also
be prefiled. "Surrebuttal" testimony anﬁ schedules must be limited to material which
is responsive to matters raised in another party's "rebuttal" testimony and
schedules, and are not to merely bolster or reiterate matters previously presented by
"direct" or "“rebuttal" testimony and schedules. Some "surrebuttal” testimony may be
generated by the cross-examination of a witness in the hearing, and thus cannot be
prefiled. However, parties will not be permitted to present "surrebuttal" evidence
which was not prefiled if it could and should reasonably have been prefiled under the
policy reiterated herein.

Nothing herein shall preclude a party from addressing, or having a
reasonable opportunity to address, matters not previously disclosed and arising at
the hearing. The Commission, in its discretion and for good cause shown, may waive
strict application of these requirements.

Any request for a true-up should be made during the prehearing conference
and reflected in the hearing memorandum submitted for the involved issues. The
requests should include a propoéed date to which the Company's finﬁncial data is to
be brought forward as well as a proposed time for a true-up hearing. The proposal
should also specify a complete list of accounts or items of expense, revenues and
rate base designed to prevent any improper mismatch in éhose areas. The Commission
will not congider isolated adjustments, but will examine only a "package" of
adjustments designed to maintain the proper revenue-expense-rate base match at a

proper point in time. Re: Ransas City Power & Light Company, Case No. ER-83-49 at

page 8 (issued July 8, 1983).
The Commission Staff, the Public Counsel and all intervenors shall respond

by either concurring in the Company's proposal or setting forth alternatives to the

Company's true-up suggestion in the hearing memorandum.

In light of the decision of the Missouri Court of Appeals in State ex rel.

Fischer v, Public Service Commission, 645 S.W.2d 39 (Mo. App. 1982), the Commission

advises the parties that any stipulation and agreement which may be entered into by




<«

{
i
fewer than all parties in this case will be handled in the following manner, unless
: i
i

otherwise ordered by the Commission.

1.

|
Such a stipulation and agreement ?111 be considered as the
joint recommendation of those parties who are signatories

thereto. }

The case will go to hearing as with any other contested
proceeding before the Commission, and an opportunity will be
afforded to all parties to call Qitnesses, subpoena
witnesses, cross—examine witnesses, and provide documentary
evidence and other information in accordance with Commission
procedures, custom and practice.| A Commissiont determination
as to the desirability of oral argument or briefing will be
made at the close of the evidence, after the receipt of

recommendations of the parties. |

The Commission will then conside£ the case as fully
submitted, and will reach its final decision in the case
subject only to the usual motions for rehearing, other
posthearing motions, and the appeal process. In the event
all or a portion of the joint recommendation is not accepted
by the Commission, there will be no additional hearing as was
the case under prior Commission ﬁrocedures, custom and
practice in connection with stipulations and agreements.

|

It is, therefore,
: \

ORDERED: i. That Kansas City Poweri& Light Cdmpany be, and is, directed

to file with the Commission a response to the Staff's Motion to Compel Production of

Documents and Request for Appointment of Special Master on or before May 14, 1985.

ORDERED: 2. That Kansas City Power!& Light Company be, and is, directed

to answer Staff's first set of data requests-o# or before May 14, 1985,

ORDERED: ° 3, That Kansas City Power‘& Light Company be, and 1is, directed

to provide a complete list of all documents currently withheld from Staff by

Kansas City Power & Light Company and/or KansaF Gas and Electric Company on or before

May 14, 1985.

|
ORDERED: 4. That Kanas City Power |& Light Company be, and is, directed to
\

answer or specifically object to the outstand#ng data requests attached as Exhibit 1

to Public Counsel's Motion to Compel Answers to Discovery and for Extension of Time

to Flle Testimony and Exhibits.

|
|
-




ORDERED: 5. ‘t a witness' testimony shall .designated as an
"exhibit", and any-attachments to a witness' testimony shall be designated as
"schedules".

ORDERED: 6. That all direct, rebuttal and surrebuttal testimony and other
exhibits and schedules shall contain the following information, in the following
format, in the upper right hand corner of a cover sheet:

Exhibit No.: (To be marked by hearing reporter)
Issue and Phase No,: (If known at the time of filing)
Witness/Type of Exhibits: (Specify witness' last name only and
whether direct, rebuttal or other
type of exhibit)

Sponsoring Party:
Company:
Cage No.:

ORDERED: 7. That the parties shall file a hearing memorandum setting out
the issues to be heard, definitions of terms used in describing those issues, each
party's position on those issues and quantification of :ﬁé amount on each issue in
dispute on the dates previously set forth in the Commission's second suspension
order. As an appendix to the hearing memorandum the parties shall include a
‘reconciliation setting forth the total amount or values of each party's case as well
as the individual contested amounts or values associated with each party's total
recommendation for expenses, revenues and rate base. If necesgsary, the
reconciliation may be amended or replaced during the proceedings to reflect any
change in the issues or amounts in controver;v.

ORDERED: 8. That all counsel and parties to this proceeding shall review
and comply with 4 CSR 240=4.020 pertaining to conduct during proceedings and shall
communicate the meaning and importagce of that rule to all personnel whom counsel
believes or ;easonably should believe ocught to be made aware of same, including the
party they represent,

ORDERED: 9, That any stipulation and agreement submitted in this case

shall conform to the requirements stated herein, unless otherwise ordered by the

Commission.




' L
ORDERED: 10, That a party may be diémissed from this proceeding for

N
failure of the party's attorney to appear and participate at any prehearing

conference, unless excused in accordance with 4}CSR 240-2,090(4).

ORDERED: 11, That all hearings prev#ously scheduled by the Commission's
. . I ’
second suspension order shall be held in the Commission's hearing room on the fifth
} .
floor of the Harry S. Truman State Office Building, 301 West Eigh Street,

Jefferson City, Missouri, !
: \

JORDERED: 12. That this order shall become effective on the date hereof.
|

BY" THE COMMISSION
. UL
i 4Lr1&¢;? sz ;7 -
Harvey G. Hubbs

Secretary

(SEAL) |

Steinmeier, Chm,, Musgrave, Mueller
and Fischer, CC., Concur.
Hendren, C., Absent. ' |
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FUBLIC 5
REFORE THE PUBLIC SERVICE COMMISSION ERVICE Commission
OF THE STATE OF MISSGURI

in the matter of Kansas City
Power & Light Company of Kansas
City, Missouri, fer authority to
file tariffs increasing rates for
electric service provided to
custeomers in the Missouri service
area of the Company.

Case No. ER—-85-128

[P L e

In the matter ¢of the determination )
of in-service criteria for Kansas )
City Power & Light Company's Wolf ) Case NMo. EO-85-185
Creek Generating Statiocn and Wolf )
Creek rate base and related issues.)

RESPONSE OF KANSAS CITY POWER & LIGHT COMPANY
TO STAFF MOTION TO COMPEL AND REQUEST FOR
APPOINTMENT OF SPECIAL MASTER

Comes now Kansas City Power & Light Company (KCFL) in
response to the Staff's Motion of May 3, 1985, and the Commis-
sion's Order of May 7, 1985, in the above-referenced cases, and
resp;Etfully states as follows:

A Introduction

The Commission has before it a controversy in the discovery
process and the Staff has filed a motion to force a resolution of
the issue. The Staff characterizes its position in its motion as
being one of last resort énd frustration due to the position KCPL
has taken regarding disclosure of certain documents. KCPL takes
exception to the Staff's characterization of this matter.

This dispute must be viewed from the perspective of the
Staff's Wolf Creek and rate case audits. Staff commenced its
audit of Wolf Creek construction costs over five years ago, and
started its audit field work for this rate case in January 1984.
The Staff has issued over 1800 data requests at the Wolf Creek
site, and over 1700 data iequests in their ra£e case audit.
Staff has issued more data requests to KCPL to date that it did
in the entire course of Union Electric's Callaway rate case.

Staff has been provided access to many hundreds of thousands of




[
o
documents, and has not been denied access to any KCPL or site

|
source documents. Staff has been| provided full access to
e ]

|
confidential documents. It was not ubtil April 1984, when Staff

made the unprecedented demand to see éll files, both personal and

.. | . B
business, of the people on KCPL's JWolf Creek rate case team

{Request 104) that KCPL started to

| . ;
'decline to produce certain

documents which are privileged ﬁrom discovery under the

principles of attorney-client comm@nication or attorney work
product. Staff also demanded access!to all Law Department files
relating to Wolf Creek-~-~something i% did not demand of Union
Electrie. To KCPL's knowledge, no iother utility regulated by

|
this Commission has ever had its law department files subjected

to the level of scrutiny the Staff seeks in this proceeding.

Because KCPL's Law Department fi#es contain much material
protected by the attorney-client"priﬁilege and the attorney work
product immunity, it is not surprising that KCPL has withheld a
largé‘number Qf documents from Staff lreview, lists of which have
and are being provided to Staff. KCPL wishes to stress that it

has provided Statff access to all documents in the demanded files

which are not privileged, and has pfovided to Staff all of its

rate case workpapers. Staff has unfettered access to all facts
underlying KCPL's rate filing,

|
|
|
This controversy exists scolely Pecause the Staff has taken

the unprecedented step of demanding éccess to material which the
|
law reccgnizes is privileged or immuhe from discovery. The law

|
on attorney-client privilege in this state predates the existence

of the Public Service Commission. ! The law on attorney work

preduct dates from a U.S. Supreme Cou%t case in the 1940's. Both

privileges apply to proceedings beforﬁ this Commission.

|
A few examples o©f the Staff Data Regquests may give
|
1.

enlightenment as to the reasons why KCPL was required to assert

| |
its rightful privileges to protect its attorney wark product and

attorney-client communications:
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Please provide all notes, letters, memos and any

correspondence between KCPL and the outside consultants

after they were hired. Also, include in response all drafts
ot reports, letters, memos, or other correspondence hetween

the above two parties. {(Data Request 9)

Please provide for review all (both privileged and general)

files [including but not limited to correspondence) .of each

of the following individwals. . .[such individuals -included

General Counsel A. D. Jennings and Senior Attorney W.B. Wood

and encompassed all of the Law Department files] (Data

Request 104}

Please provide all "interview sheets", notes, memos, etc.

generated by the following meetings between Staff and owners

of Wolf Creek. . . {(Data Request 475)

Staff is not seeking facts relevant to KCPL's cost of
service; rather, it is attempting to explore privileged
attorney~client communications and rate case strategy
deliberations and discover +the opinions, mental impressions,
conclusions or legal theories of KCPL and KG&E's lawyers and
employees working undeér their direction in preparing their
strategies for the issues to be raised in these cases. It is the
Staff's dogged insistence that attorney-client communications and

- N :
attorney work product documents (as opposed to Company books and
records, workpapers supporting KCPL's filing and all other source
documents needed for an audit which have been provided to Staff)
must be turned over that brings this matter now before the

Commissicn.

‘Discovery Ristory

On March 26, 1985, Staff served dits First Set of
Interrogatories on KCPL. By letter dated Aapril 15, 1985,
attached as Attachment A to the Staff's Motion, counsel for KCPL
objected to the interrogatories. As KCPL explained in its letter
it is 1literally impossible for KCPI, to answer the Staff's First
Set of Interrogatcries. The interrogatories requested individual
responses from  thirty-nine  persons concerning each  of
approximately seven hundred withheld documents to each of
eighteen numbered questions (each containing subparts).

Depending upon the answers to the first set of éuestions, the

Staff has asked XKCPL to provide between 300,000 and 2,000,000




separate written answers in response to those interrogatcries.

I'n addition to being literally imp&ssible to comply with, the
staff's interrégatories seak informétion concerning a list of
documents which KCPL has identified as protected from discovery

under the doctrines of attorneylélﬂent privilege an&"attorney

|

work product, !

|
Nethwithstanding these possiblé objections, and without
conceding the correctness of Staff?s interpretation of those
doctrines, KCPL attempted to address' the Staff's complaints and
agreed in its April 15 letter to Stiff to provide to the Staff,
as soon as reascnably possible, (ai previously withheld prior

written statements of all Company witnesses to these proceedings

whether or not such statements were on the subject of the
|

witness' testimony (excépt privileged attorney-client
, 1
communications} and (b) those wi#hheld documents of which

i
testimonial use was made. As KCPL explained in its letter, RCPL

- [
would thereby-be providing tc Staff documents to which they were

|
arguably entitled under the law reviewed in that letter, but at a

significantly earlier point in time in these proceedings than
|
l
KCPL told the Staff that disclo?ure would begin on April 15

when they would be so entitled.

as to those persons who have filed éestimony on behalf of KCPL,

and will be extended to those who maj file testimony on behalf of

[
KCPL at a later date. This voluntary disclosure has commenced.
|

All previously withheld prior writéen statements cof witnesses
|

have been provided to Staff. Mané of FCPL's witnesses have

reviewed the 1lists of withheld doFuments and to the extent

necessary the documents themselves and have executed certificates

as to this review and discloseﬁ whether +they have made

testimonial use of any of the withheﬂd documents. As a result of
|
this effort KCPL is in the process|of providing the Staff the

infermation actually sought hy  the jpo,000. - 2,000,000

interrogatories contained: in the Staff's First Set of




Interrogatories. KCPL is not exhibiting the intransigence the
Staff attempts +tc portray; rather, KCPL has been and will
continue to be providing Staff in advance of the time it is
entitled to receive it, all of the previously withheld material
which would be properly used af.the trial of theseACéses for
impeachment purposes.

On or about May 3, 1985, Staff filed a "Motion to Compel
Production of Documents and Regquest for Appointment of a Special
Master."” As a matter of procedural interest, KCPL notes that the
essence of Btalif’'s motion is both to compel answers to its First
Set of Interrogatories and to produce the underlying documents
which have been withheld under a claim of privilege or immunity. -

The production of documents and the use of interrcgatories
are two separate discovery methods. Commission rule 4 (SR
240-2,090(1) allows the use of written interrogatories "upcon and
under the same conditions as in civil actions in the circuit
cour;:“ It does not address the discovery method of production
of documents. Missouri.Civil Rule 57.01 governs interrogatories
to parties and Rule 58.01 governs preduction of documents. Rule
57.01 says interrogatories may relate to any matters which can be
inquired into under Rule 56.01. Rule 56.01(b) says parties may

obtain discovery regarding any matter, not privileged, which is

relevant to the subject matter involved in the pending action.
Rule 58.01 provides for inspection and copying of requested
documents within the scope of Rule 56.01(b} {(i.e. not privileged)
which are in the possession or control of the party.

The Staff and KCPIL share differing opinions on the scope of
those privileges. Staff filed a 40-page memorandum on its
interpretation. KCPL 1is providing herewith a much shorter
memorandum (because of the seven working day pericd the
Commission gave KCPL in which to respond! which supports its
position. Commission resolution of those legal questions can be

avoided, however, because KCPL is agreeing to the use of a
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specialr master to reseclve those V§ry issues. The procedure
contemplated by XCPL weuld obvia%e the necessity for the
Commission to resolve the legal quegtions existing between KCPL
and Staff. i

The Ccommission's order of Méy & for KCPL to ansﬁer;Sta £'s
interrogatories and to furnish lists of all documents withheld by
KCPL is unnecessary {as well as beiné impessible to comply with),
if a special mastergis appointed asjrequested. Staff states in
its motion +that the purpose of its interrogatories was to
determine 1if KCPL were properly: withholding privileged or
testimonial use documents. KCPL beﬂieves this determination can
be made from the lists of withheld éocuments it has provided and
will provide Staff; indeed, that! is why those 1lists were
prepared. However, 1f a special master is to be appointéd, there
would be no reason for compelhing KCPL to answer the
interrecgatories, even if possible ito do. The special master

will, as well, provide the procedures £for advance listing,
|

identification and disclosure of any|future withheld documents or

|
the listing which continues of docum$nts already withheld,
I
Special Master
i
The Staff's motion requests the appointment of a special
|

master to conduct in-camera proceedings to resolve the differing
interpretations of the attorney—cliebt privilege and the attorney
work product immunity doctrines. ;(Staff motion, 9q15) Staff
suggests that the Conmmission apply éhe criteria it developed and

set forth in its 40 pages of suggesfions. Staff suggests use of
|

a hearing examiner for a special master and that the process be
|

‘expedited. E

KCPL could assert various grouﬁds for objecting to use of a

\
procedure such as this in an administrative proceeding, not the

least of which is that there is no statutory authority for it.
: I

However, examination by this Commission of the substantial volume
|

of privileged material will be very jtime-consuming and in view of

" ik
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the procedural deadlines for the other aspects of this case, a
special master may be the only practical solution available to
this Staff-~created dilemma.

For those practical reasons, for the purpose of conciljiation
and compromise in these cases ’6nly, KCPL will agrée'-to the
appointment of a special master to expeditiously resolve this
controversy subject to the following minimum conditicns:

a) That the special master be retired Supreme Coﬁrt Chief
Justice James A. Finch, Jr. Justice Finch has been contacted
and he has agreed to serve in that capacity and is available at
this time.

b) That the master shall convene a prehearing conference
of counsel as soon as possible at which time the master shall
inform counsel of the procedure which the master intends to
follow and a timetable to accomplish such. Such procedure shall
be binding upon the parties,

AE) That the proceedings shall be in camera and the master
shall apply Missouri law to the gquestions presented,

da) That the master shall have; the powers specified in
Missouri Civil Rule 68.01(e) with regard to regulation of the
proceedings, preoduction of evidence, admissibility of evidence,
examination of witnesses, and making a record.

e) That the master shall announce a rate of compensation
at the prehearing conference and if no party objects, that rate
shall he allowed, shall be paid by KCPL at the conclusion of the
procedure involving the master, andé shall be considered by the
Commission in determining an appropriate level of rate case
expense in this proceeding.

£) That the master shall prepare a report on the
proceedings to which shall be attached a list describing the
documents or portions of documents which the master has
determined are discoverable and, if applicable, when they may be

required to be provided to Staff. The report shall be served
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upon counsel for all parties buf sﬁall not be filed with the
Cemmission.

q) That a party may, but is not required to, file
exceptions to the report to be ruléd en by the master., The
master may thereafter revise the report. Exceptions shall not be
permitted to any revised report of éhe master. The exceptions
shall be filed not later than 10 days after the filing of the
report of the master, and if not filéd, the report becomes final
on the eleventh day after.the day of Eiling.

h)  That either party, within five business days after the
master's report becomes final, shall:be entitled to apply to the
Circuit Court of Cole County fer épp%opriate relief. If no such
action is filed within that time, the report of the master shall
be deemed binding upcn the parties ahd disclosure, 1f any, shall
be made as socon as practical but #n no event later than ten
business days after the master's repqrt becomes final.

i) That, all proceedings of the special master shall be
held in Jefferson City, Missouri. { To the extent Commission
facilities are not available for the‘master's uge, ECPL will make

|
other appropriate office facilities available.

|
WHEREFORE, KCPL respectfully requests the Order of the

Commission:

1. Withdrawiﬂg that part o# its May 7, 1985, Order
requiring XCPL +to answer the S&aff’s interrcgatories and
previding a complete list of all withheld documents by May 14,
1985. |

2. Appointing the Honorable nges A. Finch, Jr. as special

master +to pass upon the privileged nature of the documents
|
withheld by KCPL, pursuant to the ab?ve minimum conditions.
3. For such other and furthef relief as to the Commission

appears just and reasonable. !
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Respectfully submitted,

a4 /)zy WY/A

Mark G. Engligh

Law Department

Kansas City Power & Light Company
1330 Baltimore Avenue '
Kansas City, Missouri 64105
{816) 556-2784

ey ] 2;}/%)

James C. Swearengen
Gary W. Dfoy

Mark W. Comley /
HAWKINS, BRYDON & SWEARENGEN P.C.
312 E. Capitol Avenue

P,0. Box 456

Jefferson City, Missouri 65102
{314) 635-7166

Attorneys for
Kansas City Power & Light Company

CERTIFICATE OF SERVICE

The wund=arsigned hereby certifies that a copy o©of the
foregoing document has been either mailed or hand-delivered to
counsel for all parties of record to this proceeding this 14th
day of May, 1985.

|

j&% (/L_J

Gary W. Duffy
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MAY 14 1985

BEFORE THE PUBLIC SERVICE COMMISSION )
OF THE STATE QF MISSOURT
PUBLIC SERVICE CoMMiSSIoN

In the matter of Kansas City }

Power & Light Company of Kansas )

City, Missouri, for authority to ) -

file tariffs increasing rates for ) Case No. ER-85-1238
electric service provided to )

customers in the Missouri service 1}

area of the Company. )

In the matter of the determination )
of in-service criteria for Kansas }
City Power & Light Company's Wolf ) - Case No. EOQO-85-185
Creek Generating Station and Wolf )
Creek rate base and related issues.)

MEMORANDUM IN RESPONSE
TO STAFF SUGGESTIONS

staff has represented its regret about the length of its
suggestions which axe in excess of 40 pages. The Commissicn
should not consider the length o©of those suggestions as
proporticnate to the complexity of the issues discussed. Despite
Staffs characterization that this is a "difficult gquestion” and
complex, the issue is simply this: Should the Staff be allowed
to sift through the memoranda, handwritten notes, and other
writings evidencing the mental impressions and conclusions of
KCPL's legal staff? The answer is decidedly "no". If Staff were
to be given unfettered discretion to inspect the documents it has
attempted to identify, KCPL submits that the strategy of its
iegal advisors would be at risk., Staff would likely ke able to
indirectly 1learn of tactics o¢or conclusions which have been
considered to be within a zone of privacy by the courts and
administrative agencies alike.

KCPL repéats that it has disclosed each and every
fact forming the foundation of its minimum filing requirements
and case in chief. Further disclosure of the documents
identified in Staff's data requests has no relevancy to the case.

KCPL provides this response to Staff's suggestions in order

to clarify certain misstatements made therein. The response is
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intentionally brief since KCPL has not been afforded time to
|

respend egqual to that which obviously went in to the creaticn of

Staff's suggestions.

Comments on Staff's Introduction

The first two paragraphs of Staff's introduction appear to
be accurate statements of the law. ‘KCPL has disclosed the facts
supporting its case and has complied; with the spirit of the rules
that Staff describes in those two paragraphs. After those
paragraphs, Staff's statements of tﬁe law are cclored to support
their position.’ :

At page five of the suggestibns, Staff states that the
Commission has "right to unrestricéed access to the books and
records of utility companies it regulates.” Throughcut the
suggestions, there appears a sugtle presumption that this
Commission is .empowered to ignoge the "work product” and
"attorney-client” privileges, which @he courts of this state must
regularly apply without question.i This 1is not a <correct
statement of the law. The Commissio% must remember that it is a
creature of statute and that it has:only those powers conferred

‘ .
upon it by the General Assembly. | State ex rel. Kansas City

Transit, Inc., v. Public Service Commission, 406 S.W.2d 5, 8 {(Mo.
banc 1%66). The attorney-client pri%ilege is a matter of statute
in this state (§491.060(3) RSMo 1978£ and nothing in the enabling
legislation of the Commissian indiqates an abrogaticn of that
privilege for matters before the Comﬂission. The attorney-client

privilege is the oldest of the érivileges for confidential

communications known to the common l&w. Upjohn v. U.5., 449 U.S.
|

383, 389; 101 S.Ct. 677, 682; 66 L.Ed.2d 564 (1981). The work
|
product immunity doctrine evolves frem the United States Supreme

Court case of Hickman v. Tavlor, 329 U.5. 495, 67 S.Ct. 385, 91

L.Ed 451 (1947} and the Commissio$ is bound to follow that

precedent in its proceedings.

iy A
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Commeénts on Work Product Section

Staff's multiple eitations to - case authorities on the
subject of discovery, joined with the liberal interpretation of
the rules of discovery, and debates upon the breadth of the work
product doctrine do not in any way erode the strong maxim that
"'discovefy, like all matters of procedure, has ultimate and

necessary boundaries.'" State ex rel. Hoffman v. Campbell, 428

S.W.2d 904, 906 (MO.App. St. L. 1968). The boundaries of
permitted disco%ery in this case are as follows:
1. Notwithstanding the trends of liberal discovery, a
general "fishing expedition"” by the government intoc the
files of a law firm are exﬁursions which the work product

privilege forbids. In Re Grand Jury Subpoena, 622 F,2d 933,

936 (6th Cir. 1980)

2. Documents containing the mental impressions and thought

processes, of counsel shown to expert witnesses are protected

by the work product privilege. Bogosian v. Gulf 0il

Corporaticn, 738 F.2d 587, 593-594 (3rd Cir. 1984)

3. No showing of relevance, substantial need, or undue
hardship will justify +the compelled disclosure of an
attorney's mental impressions, conclusions, opinions, or

legal theories. In Re Grand Jury Proceedings, 473 F,24d.

840, 848 (Bth Cir. 1973)

To the extent Staff's expression of the law conflicts with
the directives and guidelines above, it should be disregarded.
Every instance in which Staff deviates from the modern statement
of the law of discovery will not be discussed herein but the
following are highlighted.

A, ECPL Has Not Waived the Priviluage

-

Ostensibly, Staff accuses KCPL of hiding behind a blanket

FO P A BT .




statement of the privileges atteﬁdiné the requested documents,
and argues that KCPL has waived thos; privileges by making the
blanket statement. The privileges were asserted for over 700
decuments in a statement applicable £o all., Staff seems to say
that KCPL should have asserted the éame statement Of'-pr'ivilege
700 times or more. KCPL submits that this procedure would not
serve any useful purpose. It is ve#y clear that KCPL asserted
the evidentiary privileges for | these documents in an

understandable and timely manner.: i

B. Staff Has Shown No Need Or Unde Hardship

staff argues +that it has a 'substantial need for the
information it reguests because of ﬁhe statutory powers of the
Commissicon and the judicial interpretation of those statutes. If
the powers of the Commission, as Staff has set them out, are

|
closely scrutinized, it is evident that the Commission has no

greater evidence-gathering power than does a party to a civil
i
lawsuit. In gther words, what the common law confers on parties

to civil 1aw5uits; the General Assembly has conferred on the

Commigsion. |

On page 10, BStaff states: "A! noteworthy feature of the
\

statutory dgrants of authority is their complete lack of any
|

restrictions regarding the type 'of information which the

Commission may examine or require 'a corporation to produce.”
. o . | A :
This quoted statement is in direct opposition to one made earlier

|

by the Staff on the same page where it is argued that case
|

authority "assumes that the Commissipn will have broad access to

any informaticen relevant to the qual&tx and price of a utility's
|

services." {emphasis added} Relevaﬁcy to guality and price is a

restriction that Staff has thoroughly ignored.

KCPL submits +that S8taff has ?ot shown a "need" for the

decuments. There has not been a showing of any relevance. An

. ) s | -
attorney's impressions and mental processes and the advice he

! . :
gives to those seeking his .counsel concerning this case can have

i -



no relevance or materiality to Staff's development of its factual
presentation. As stated before, "fishing expeditions" are
prohibited explorations and other utility commissions have so

determined. 1In City of Miami v. Public Service Commission, 226

So.2d 217, 80 PUR3d 156 (Fla. 1969) the Florida Supreme Court
upheld the refusal by the Florida Commission to permit such an
expedition where there was no showing of good cause and
relevancy. The Court agreed with the interpretation of the
Commission that its rule (which was substantially egquivalent to
Federal Rule 34) puts the burden on the party désiring to utilize
the rule to show that those documents and papers he wishes
produced for inspection are relevant to the proceeding and not
merely for the purpose of a 'fishing expedition'; that gocd cause
for producing is shown. The Commission determined that the main
ground of the city's motion was that the city might be able to
find error in the records of the company. The sStaff in. this
procééding has made nc showing greater than that in the Florida
case.

Staff contends it wili' siffer undue hardship toward the
acquisition of the substantial equiVAient of thé documents it
seeks. 5Staff recites accurately that the scught-after documents
are "internal correspondence" of the company. Again, there has
not been a showing of any need for these documents sufficient to
overcome the privilege and no showing of or how anything in the
correspondence and notes would be probative of an issue in the
ratemaking process. Staff's arquments are the product of a
misunderstanding of the discovery rules and the work product
doctrine. The reason for the doctrine in civil cases can best be
explained by the use of an example. If an attorney photographs
an accident scene as a part of his investigation for a client,
which scene is later materially altered in scome way so that the
opposing party may not obtain the substantial equivalent by

taking its own photograph, the photographs would probably be




deemed to be discoverable because-even-thouqh made as a part of
the investigation, there is no substa{ntial equivalent available,
However, the photograph contains no?mental impressions of the
attorney or his comments on the suffi?iency of his client's case.
Here, the Staff seeks material such ais drafts of testimony which
contain an attorney's handwritteﬂ comments, handwritten notes of
telephone conferences, and c0nfidehtial legal memoranda on
various topics. So it is extremely difficult to analogize broad
statements contained in cases in tﬁe civil area to the very
specialized area of the law in which the Commission operates.

!
At page 12, Staff c¢ites State ex rel. Missouri Public

Service Commission Vv. Southwestern Bell Telephone Company, 645

S.W.2d 44 (Mo. App. 1982) and State ex rel. Utility Consumers

Council v. Public Service Commission, 562 S.W.24 688, 694 (Mo.
I

App. 1978} in support of its argument £for disclosure in
I

|
Commission proceedings. Neither of these cases have a bearing cn
. |

the instant issues. Southwestern Bell merely held that- the
' |

Commission had the statutory authority to authorize, by rule, the

. . . . . I s .
use of interrogatories in Commission| proceedings. The Ceourt in
I ' .
that case made no representations qhat the scope o©f discovery
I
under those interrogatories would be greater than that afforded

any other litigants. 'The UCCM caseﬂ as Staff notes, dealt with
]

items sought to be withheld on the grounds of proprietary

matters. Since the Company offergd testimony and exhibits

utilizing the proprietary informationb it is not difficult to see
\ . .

why the court held that it should makF the material available for

. . . . | . . . .
use in cross examination. That 91tu?tlon does not exist in this

proceeding.
|
Missouri Civil Rule 56.01(]3): (3) provides that trial
preparation documents are discoverabﬂe

only upon a showing that the party seeking discovery has
substantial need of the materials in the preparation of his
case and that he is unable withfut undue hardship to obtain
the substantial equivalent of the materials by other means,
In ordering discovery- of such materials when the reguired
showing has been made, the cpurt shall protect against
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disclosure of the mental 1mpre5510ns, conclusions, opiniocons,

or legal theories of an attorney or other representative of

a party concerning the litigation.
This language clearly envisions a situation such as the
photograph taken by the investigating attorney mentioned earlier,
or perhaps the results of a test ‘made on some product which has
resulted in the destruction of the product. In requiring a
showing ¢f substantial need and undue hardship, the rule assumes
that the inguiring party knoﬁs of the existence of material which
would assist him in preparing his case for trial and that he
cannot produce a substantial equivalent. That is, the attorney
has asked the other side if it has in its possession any
photographs or whether it performed any tests on the product.
The substantial need and undue hardship tests come into play only
at that point. The Staff's approach is much more broad and
basically constitutes a search through files on the chance it
might find something interesting. That is the classic definition
of a‘ﬁfishing Fxpedition" which the courts uniformly prohibit.

C. The Holding in Halford v. Yandell

Staff cites Halford v. Yandell, 558 S.W.2d4 400 (Mo.App. S.D.

1977) for its argument that documents reviewed by witnesses who
have prefiled testimony are no longer protected by work product
immunity. Halford involved an aute accident in which one
participant stated to his attorney's investigatoxr that "he did
not blow his horn" while overtaking the other vehicle involved in
the accident. At trial, this same participant said he "blowed
_his horn”. The rule in Halford involving disclosures of
inconsistent statements for purposes of cross examination may not
be susceptible to perfect application at the Commission because
the inconsistencies may not be a straightforward as whether a
horn was blown  or not. The ratemaking issues in this case are
more complex; there will e no testimony about whether the
traffic light was red or green at the intersection or whether the

overtaking vehicle blew his. horn. Instead, expert witnesses will
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o
give their opinions on whether certain costs should be reflected

in rates. and inconsistencies in thosel opinions may exist only in
the minds of scome,

i
Staff also cites Halford in support of its argument that

dacuments relied upon or reviewed by a witness in prepératioh of
his or her prefiled testimony should be provided to Staff upon
the pre-filing of that testimony. Tﬂe apparent motive for this
request is to ferret out supposed préor inconsistent statements
of the witness. Staff also believes that a document reviewed by
a witness, even though it is not used'in that witness' testimony,
should be provided because review of the dacument may "color" the
testimony of the witness. Halford is no support for these
" arguments.

Halford deals with a specific situation at trial, not prior
to trial or at any time during the discovery process. The
Halford court stated that the wbrk product rule has no
'appliéation to, an attorney's request at trial for evidentiary and

I
impeachment material that is in the form of a witness' prior

written statement. Iid. at 408, @ Within the Commission's
\ . | L :
procedure, "at trial" logically means "at hearing." It is not

|
until after a witness takes the stand at the Commlssion, is

‘sworn, and adopts his prefiled testimony that there is the
egquivalent of the "trial" mentioned | in Halford, The reason is
that it is possible the witness wholprefiles the testimony will
not take the stand for any of a number of reasons, including

death or absence due to other emp%oyment. This has occurred
before at the Commission. Scmeone else may adopt the testimony

as submitted and then any prior indonsistent statements cf the

dead person would be irrelevant siqce they would not be prior

inconsistent statements of the witness at trial. Therefore,
prior inconsistent written statemenﬂs {certainly not statements
that "color" the testimony of a wikness), if any exist, regarding

the facts testified to by the witness who prefiles testimony are

indedodokien e, peaar ]l




properly discoverable only (1) at hearing and (2) after request.
It should be noted that KCPL has already disclosed the prior
written statements of its witnesses who prefiled testimony in
spite of the fact that it was not obligated to do so.

Federal Rule of Evidence 612

In a related argument, Staff states that it is entitled to
documents reviewed by witnesses while preparing their prefiled
testimony on grounds that the documents qualify as "writings used
to refresh memory or recollection." The rule cited by Staff,
Federal Rule of Evidence 612, first refers to writings used to
refresh the witness' memory "while testifying.” After locking at
the testimony that has been prefiled in this case, there is no
instance in which a witness has indicated in a pre-filed answer
that he cannot recall something which has required ancther
question asking 1f a certain document refreshes the witness'
memory to the point where he is now able, in a pre-filed answer,
to recall what he previously forgot. The Staff has tortured the
meaning of F.R.E. 612 since it only applies where the testimony
is being given live in oral examination.

F.R.E. 612 additionally provides that av "refreshing"
document used by the witness before he tesﬁified can be produced
at hearing if the court in its discretion determines production
is necessary in the interests of justice. Like the disclosure of
inconsistent work product statements of a witness, the writings
used to refresh a witness' recollection before he or she
testifies are discoverable only "at hearing." Even i1f the
interests of justice are served by disclosure, that disclosure
occurs only at hearing. There is no other way to read the rule,
notwithstanding Staff's interpretation.

Comments on Attorney-Client Privilege

The substance of the attorney-client privilege and the
protection it affoxds communication between attorney and client

is discussed in State ex rel, Great American Insurance Company v.




Smith, 574 S.W.2d 379 (Mo banc 1978).. 'That case, cited by the
Staff, represents the best statemen% of the law in Missouri.
Extended discussion of federal cases from other jurisdictions
is unnecessary in view of the completeness of that case decided
by the highest court in this "jurisdiction. Althoﬁgh Great
American, supra, discusses intracorpo#ate communications with and
to attorneys, another case discussing the breadth of the common

law privilege is Upjohn v. U.s., supré.

Staff discusses the Upjohn _éase at page 23 of its
suggestions andé lists seven elements K of protected communication.
It should be added that "[the attorney client] privilege exists
to protect not only the giving of p?ofessional advice to those
who can act on it but also the gi&ing of information to the
lawyer to enable him to give sound and informed advice." Id., 449
U.s. 390, 101 s.Ct. 683. i

|

Whether any waivers, as discussed by Staff, apply in this

. i
case will be determined by the special master, so it is pointless

. R . . |
to engage in an academic discussion now.

Conclusioﬂ

KCPL realizes that if a speqial%master is appointed that the
matters discussed herein will probaﬂly be determined by a forum
other than the Cohmission itself. Héwever, these comments should
provide some balance to the assertions made by the Staff and
demonstrate to the Commission that KdPL has taken a well-reasoned
position. KCPL does not intend to!impede, nor has it in fact
impeded, the Staff{ from d15cover% of any factwal material

relevant toc the determination of ratés. It seeks to protect only
I

that material which the law recognizés is protected.

10—
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Respectfully submitted,

PNEE L, Euih
Mark G. EngXish
Law Department
Kansas City Power & Light Company
1330 Baltimore Avenue
Kansas City, Missouri 64105
(816) 556-2784

) ™

James C. Swearengen /y
Gary W. Duffy

Mark W. Comley

HAWKINS, BRYDON & SWEARENGEN P.C.

312 E. Capitel Avenue -
P.Q. Box 456

Jefferson City, Missouri 65102

{(314) 635~7166

Attorneys for
Kensas City Power & Light Company

CERTIFICATE QF SERVICE

The " undersigned hereby certifies that a copy of the
foregoing document has been either mailed or hand-delivered to
counsel foxr all parties of record to this proceeding this 14th

day of May, 1985.
(/igléLkAwf CAL, \23;234<:
Gary W. Dufu )
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the matter of Kansas City }
Power & Light Company of Kansas )
City, Missouri, for authority to ) :
file tariffs increasing rates ) Case No. ER-85-128
for electric service provided to }
customers in the Missouri )
service area of the Company. 3

In the matter of the determination )

of in-service c¢riteria for Kansas )

City Power & Light Company's Wolf )} Case No. E0-85-185
Creek Generating Station and Wolf ) )

Creek rate base and related issues.)

STAFF'S REPLY TO RESPONSE OF
KANSAS CITY POWER & LIGHT COMPANY TCO MOTION TO COMPEL

Comes now the Staff of the Missouri Public Service
Commission (Staff) in reply to Kansas City Power & Light Company's
(KCPL) Response to the Staff's Motion of May 3, 1985 and respectfully
states as follows:

' Staf£ appreciates KCPL's agreement to use of a Special
Master to resolve the discovery dispute that was the subject of
Staff's May 3,.1985 Motion To Compel. In general, Staff agrees to the
conditions cutlined by Company on pages 7-8, paragraphs (a) through
(i) of its Response. However, Staff would point out the following to
the Commission:

1. Because of the volume of documents in question and the
length of time that might be involved in the Special Master's review
thereof, Staff would suggest that rather than a single complete report
at the conclusion of such review, the Special Master should prepare a
series of periodic reports., Staff is concerned that a single report
might not be available until a time when' any documents ordered to be
produced would be of little or no value to Staff's audit in these
dockets .,

2. Staff interprets paragraph (e) regarding inelusien in
rates of compensation for the Special Master as a matter to be

determined by the Commission based on positions taken by the parties
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as to the "appropriate" level of these expenses to be included in the
Company's cost of service in this proc?eding.

3. Staff certainly agrees that Justice Finch can more than
adegquately fill the role of Speciali Master in this matter. As a
former Supreme Court Chief Justice'an& author of the Court's decision
in the definitive Missouri case on ithe subject of attornmey-client

privilege (State ex rel. Great Amerlcan Insurance Company v. Smith,

574 5.W.2d 379), Justice Finch is =a gqod choice for that role. Staff
would, however,.point out that use of a Commission Hearing Examiner as
Special Master would avoid any additional cost for in-camera review of
documents and would also aveid legal auestions as to the authority of
the Commission to implement this proéedure and thus the availability
of the appeal remedy. Section 386.240 RSMo 1978 allows the Commission

to

"authorize any person employed by it to do or perform any
act, matter or thing which the Commission 1is authorized
. . . to do or perform; provided, that no order, rule or
regulation of any person employed by the Commission shall be

binding on any public utlllqy Or any person unless expressly
authorized or approved by the Commission.

Thus, the Commission could appoeint a Eearlng Examiner to serve as the
Special Master and the Commission could issue an Order approving the
findings of the Master, avoiding any ﬁroblem with appealability of the
Magter's decision to the Circuit Court.

4. Staff would point out that KCPL has not addressed in its
Response the question of Kansas Gas & Electric Company (KG&E)
documents which have been withheld from the Staff and for which no
lists have been nor will be providedt Certainly, Staff would insist
that the in-camera review by the Specﬁal Master should apply to these
documents. |
5. On page 8 of its Respoﬁse. KCPL has requested that the
Commission withdraw that parct of itsiMay 7, 1985 Order which required
KCPL to provide a complete list of ail withheld documents by May 14,
1985. The rationale for this request is that XCPL believes the list

is no longer necessary if the decuments themselves are to be reviewed

by the Special Master. GStaff opposeé this request and disagrees with

s
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the Company's ratiénale because it believes the provision of a list is
still necessary and would serve the following purposes:

a) It would provide an inventory checklist to assure that
all documents withﬁeld are delivered to the Special
Master for in—camer; review; and

b)  With a complete list in hand, Staff may be able to make
a determination that it will not pursue review by the
Special Master of certain documents or classes of
documents withheld. At various times during
negotiations regarding this dispute, Staff  has
indicated to KCPL that certain documents or classes of
decuments would not be sought if an agreement regarding
this matter could be reached. Alse, Staff could
prioritize documents withheld which it believes are
more significant than others to the Staff's audit for
earliest review by the Special Master. This would make
the procedure more effective and efficient, especially
«1f periodic reports are made by the Special Master.

6. Finally, since Company has placed such emphasis on
brevity in its Response, Staff is compelled to briefly reply to
certain "implications" and arguments engaged in by the Company
therein.

a) Staff believes that KCPL has mischaracterized its law
department file search., Staff is not seeking access to
opinions, mental impressionms, conclusions and legal
theories of Company attorneys as to these proceedings.
Staff is seeking facts regarding matters in which the
law department has participated which affect Company's
cost of service. These matters include information in
law department files regarding litigation which was
contemplated, pursued, and/or settled and coﬁrracts

entered into by the Company regarding the Wolf Creek

Nuclear Power Plant and other matters.




b)

c)

Ve
t

Staff's Motioen mnever took the position that the
"privileges” do not épply. However, Staff cannot
accept Company's interpretation of the application of
these privileges and ité blanket assertion thereof. At
page 2 of Company's'"Mémorandum In Response To Staff's
Suggestions”, a flagrant misquotation of Staff's
Suggestions aﬁpearS. Company states "at page 5 of the
suggestions, Staff states thar the Commission has
'right to unrestricted.access to the books and records

of utility companies 1t regulates.'" This langu;ge
does not appear on page 5 of Staff's Suggestions. The
nearest equivalent is the following statement contained
in the first £full paragraph of page 5. '"The Staff
believes there are strong policy arguments that the
Commission (and its Staff) should have unrestricted
access to the books anq records of utility companies it
regulates." ﬁ ‘

JStaff believes that: its arguments for ‘early"
disclosure of work pro?uct documents in Commission rate

cases are compelling.! Appropriate interpretation of

the Halford wv. Yandell «ecase and a reasonable

application thereof woﬁld require disclosure subsequent
to the prefiling of t%stimony. The Company, prior to
the prefiling of Staff testimony and leng prior to
commencement of the: hearings in this case, has
conducted a file séarch of the Staff's files.
Arpguably, everything that Commission Staff auditors do

I
in the c¢ourse of their audit of the Company is "in

|
anticipation of li#igation" and, under KCPL's

|
interpretation, would be immune from discovery as work
product up until commencement of hearings bafore the

Commission.
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WHEREFORE, Staff respectfully requests the Commission to
issue its Order reaffirmigg the requirement that KCPL provide a
complete list of all documents withheld from the Staff and containing
such other provisions as the Commission believes are appropriate
regarding appointment of a Special Master to conduct in-camera

proceedings of documents withheld from the Staff,

Respectfully submitted,

Mary A You )
Deputy General Counsel

Attorney for the Staff of the
Public Service Commission of
Missouri

P.0. Box 360

Jefferson City, Missourl 65102
(314)751-4273

N7

CERTiFICATE OF SERVICE

I hereby certify that

covies of Ihe foregoing
have been mailed or hand.
delivered to all parties of

racard on thia_l_gt__duy of
1%







|  STATE OF MISSOURI
PUBLIC SERVICE COMMISSION

At a segsion of the Public Service
Commission held at its office
in Jefferson City on the 17th
day of May, 1985.

In the matter of Kansas Cilty Power & Light
Company of Kansas City, Missouri, for
authority to file tardffs increasing rates
for electric service provided to customers
in the Missouri service area of the Company.

Case No. ER-85-128

In the matter of the determination of
in-service criteria for Kanmsas City Power

& Light Company's Wolf Creek Generating ‘
Station and Wolf Creek rate base and related
issues.

Case No. E0-85-185

St St S Nl N Nt

ORDER CONCERNING IN CAMERA PROCEEDING

On May 3, 1985, the Staff of the Missourl Public Service Commission (Staff)
filed a Motion To Compel Production Of Documents And Request For Appointment Of
Special Master. By its order issued May 7, 1985, the Commission issued its order
directing the Company to: £file a response to the Staff'é notion; answer the Staff's
first set of interrogatories; and .provide a complete list qf documents cuyrrently
withheld on or before May 14, 1985. | |

The Staff's motion states that Kansas City Power & Light Company (KCPL) has
refused to provide at least 700 documents during the course of the Staff's audit on
the basis of either the attorney=-client privilege or the attorney work product
doctrine.

Staff further stétes that KCPL has "alleged immunity for these documents in
a blanket fashion" that does not demonstrate that each communication sought to be
withheld is indeed a priviiegéd attorney-client communication or attorney work

product..
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Staff requests the appointment of a speclal master to conduct in camera

~ Proceedings to determine which of the withheld documents, or portionms thereof, do
qualif§ for immunity from discovery due to ths attorney-client privilege or the work
product doctrine. Staff suggests the special master be instructed to apply the
criteria set forth by Staff as the appropriate standard for both doctrines. Staff
asserts the most appropriate perssn to fulfil;the role of special master would be one
of the Commission's heariﬁg egaminers.'

On May 14, 1985, KCPL filed its response to the Staff's request for a
spscial master. KCP£ statss sﬂst it #sould assert various grounds for objecting to
use of a procedu;e such as thig in an administrative proceeding, not the least of
which is that there is no statutory authorityifor it." KCPL will agree to the
special master in tﬁis case, in light of the volume of material imvolved, as well as

the procedural deadlines for other aspects of the case. This agreement is made

subject to eight conditioms set forth by KCPL, including the appointment of the

special master recommended by RCPL.
The Company further requests the Ccﬁmission vacate 1its previous order of
May 7, 1985, insofar as it pertains to orderiﬁg KCPL to answer Staff's first set of

interrogatories and to provide a complete list of all withheld documents by May 14,
I

1985.

The Commission has comnsidered the-assertions of both of the parties and
determines that an in camera proceeding is thé best method to utilize in this matter,
" The Commission does not deem it neceassary or sppropriate to appoint a special master
to serform the task. Through its delegation éowars, pursuant to Section 386.240,
R.S8.Mo, 1978, the Commission 18 delegating it% autﬂority to determine these discovery
matters to Cecil I, Wright, one of its heariné examiners (Examiner). The Commission

determines the decisiouns of the Examiner willgbe binding on the parties and the
|

Commission. The Commission will not review said decisions.
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KCPL is hereby directed to provide the Staff and the Commission with a list

of all withheld documents KCPL is still claiming fall within the immunity of the

attorney-client privilege or the attorney work product doctrine. XCPL should provide

“that list to the Staff on or before May 24, 1985. An in camera proceeding will be

scheduled to begin Jume 3, 1985, and continue as necegsary to review the documents
listed. The documents listed should be segregated into two categorles, those for
wﬁich the attorney-client privilege is claimed, and thoge for which the work product
doctrine Is claimed. Each list shoul& be sequentlally numbered to be readily
identifiable to the Examiner during the proceeding.

At this time, the Commission does not consider a prehearing conference to
be necessary. Should the parties determine that a prehearing conference wauld
facilitate the process, they should se indicate to the Commission.

The Commission further determimes KCPL's request that the Commission vacate
the portion of its May 7, 1985, order pertaining to the furnishing of answers by KCPL
to the Staff's first set of interrogatories 1s reasomable and should be granted.

In Staff's ﬁnticn te compel filed May 3, 1985, in paragraph 11, Staff
desgribed the documents sought to be discovered. The Commission considers the
categories set out in paragraph 1l too broad and so will not use them as a basis for
deciding what docuﬁents are discoverable, By letter dated April 13, 1985, KCPL
waived its claimed work product immunity to certain documents for those witnesses who
had or wotld in the future prefile testimony. The Commission will thersfore not
consider in this in camera proceeding the documents for which KCPL has waived its
claimed immunity.

For the documents for which KCPL has claimed either attornev-client
privilage or work product immunity, the parties should be prepared to address
specifically the claimed privilege or immunity. Based upon the decision of the

Missouri Supreme Court in State ex rel. Great American Insurance Company v. Smith,

574 S.W.2d 379 (Mo. banc 1978), the documents for which attorney-client privilege is




claimed will not be viewed unless the documents come within the exception established

in State ex rel. Friedman v. Provaznik, 668 S.W.2d 76, 79 (Mo. banc 1984}, The

documents for which the work product immunity is claimed will be viewed.

---  --  Staff has indicated it considers 4 éSR 240-2,130(53) to include both the
attorney-client privilege and the work product lmmunity. The Commission considers
this rule to only include the attofney-ciient%privilege. .Although many courts and
soﬁe experts use the term "privilege" in disc?ssing the work product immunity, the
Commission believes the work product iﬁmunity'is not a privilege on the same footing
as the dttorney~client privilege and so is no# covered by this rule,

This clarification does not mean that the Commission does not accept or
will not apply the work pfoduc: immunity as eétablished under Missouri law. The
Commission considers this immunity an adjunct to discovery under the Rules 0f Civil
Procedure, and as such it is recbgnized in 4 ¢SR 240~2.090. Since 4 CSR 240-2,090
allows discovery the same as the Ruleé 0f Civil Procedure, the Commission recognizes
the work product immunity as set out in Supreﬁé Court Rule 57.01.

KCPL should be prepared to establisﬁ specifically for each document for
which it is claiming attorney-client privileg% the elements necessary to have benefit
of the privilege. Since this matter invqlvesia corporate client and there appear to

I .

be no Missouri cases outlining how the privilege applies to a corporate client, the

parties should follow the U.S.ESupreme Court éecision of Upjohn v. U.S5., 101 S. Ct.
677 (198l), as well as Missourl case law concérning the privilege. To.aid in the
understanding of the relationship between KCPL attorneys and other KCPL personnel,
KCPL shail provide an organizational chart wi#h its filing of the lists. KCPL shall

also provide organizational charts for any committees or other groups which have

produced documents for which KCPL is claiming’attorney-client privilege or work
product immunity,
The claim of work prodﬁct immunity is governed by Supreme Court

Rule 57.01(b){3). The first question to be addressed is whether the documents are




.work product. XKCPL should be prepared to meet specifically the requirements
.necessary to recelve the benefit of the Iimmunity for each document for which the
immunity is claimed, as well as to present the documents for review. Although KCPL
has waived its claimed immunity for prior inconsistent stateménts and documents of
which testimonial use was made, there are still documents sought by Staff that bring

into question whether and when the holding in Halford v. Yandell, 558 S.W.2d 400

(ﬁo. App. 1977) applies. The Halford decision does not specifically address nor
answer the question of whether or when the work product immunity is removed ﬁith
Tegard to prefiled testimony inm an administrative hearing. The Commission considers
that the Halford issue should be largely resolved by KCPL's waiver. For the
remaining documents, the issues left are whether the withheld documents are work
product, whether they fall within the protection from discovery of Rule 57.01(b)(3)
("mental impressions, conclusions, opinions, or legal theories of an attornmey or
other representative of a party concerning the litigation'")}, or are they work product
which is discoverable upon a showing by Staff of substantial need and uﬁdue hardship. -

Staff asserts there are more than 700 documents upon which a detarminatiom
must be made. The in camera procaeding ﬁill continue until all documents have bteen
congidered. If counsel for the parties have suggestions for any procedures which
would expedite this process, they should feel frae to communicate those in writing to‘-
the Hearing Examiner who will conduct the proceeding. An attempt will be made to
rule on each withheld document on the record. XCPL should be prepared to provide
those documents found to be discoverable at the hearing or shortly thereafter.

It is, therefore,

ORDERED: 1. That the Staff's request for appointment of a special master
be, and 1s, hereby denied.

ORDERED: 2. That Cecil I. Wright, Commission Hearing Examiner, 1s hereby

delegated authority to conduct an in camera proceeding and make determinations
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concerning the discoverability of certain documents as withheld by Kansas City Power
& Light Company, in accordance with the proceaures established in this order.
ORDERED: 3. That Kansas City Power & Light Company be, and 1s, hereby
directed to submit to the Staff and the Commission a list of all documents it is
still-claiming fall within the immunity of the attorney-client privilege or the

attorney work product doctrine on or before May 24, 1985,

ORDERED: 4., That the Commission dées hereby vacate 1its order of May 7,
1985, as it pertains to the furnishing of answers by Ransas City Power & Light
Compgny to the étagf's first set of interrogatories.

ORDERED: 5., That the in camera proceeding discussed herein be, and is,

hereby scheduled to commence on June 3, 19853, 'at 10:00 a.m., and to continue as is

" necessary, in the Commission's hearing room on the £ifth floor of the Harry § Truman

State Office Building, Jefferson City, Missouri.

ORDERED: 6. That Kansas City‘Powe% & Light Company and Commission Staff
will appear at the Commission Offices on June%B,-lQBS; at 10:00 a.m., and be prepared
to address the issue of discovery of the docuﬁents withheld by KCPL under the
proceedings and conditions as set out herein.i

ORDERED: 7. That this order shall 'become effective on the date hereof.

BY THE COMMISSION

Uaried Hube.

Harvey G. Hubbs
Secretary

(S EAL
Steinmeier, Chm., Musgrave,

Mueller, Hendren and Fischer, %
CC., Concur.




. BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOQOURI

In the matter of Kansas City
Power & Light Company of Kansas
City, Missouri, for authority to
file tariffs increasing rates for
electric service provided to
customers in the Missouri service
area of the Company.

Case No. ER-85-128

P e e

.In the matter of the determination

)
of in-service criteria for Kansas )
City Power & Light Company's Wolf ) Case No, EO-85-185
Creek Generating Station and Wolf }
Creek rate base and related issues.)

"APPLICATION FOR RECONSIDERATION OR REHEARING

Comes now Kansas City Power & Light Company ("ECPL")
pursuant to §386.500 RSMo 1978, and applies for reconsideration
or rehearing with respect to the matters determined by the
Missouri Public Service Commission {("Commission™) in +the
Commission's Qrder Concerning In Camera Proceeding {"the Oxder")
issued and effective in this docket on May 17, 1985.

KCPL strongly desires to resclve this discovery dispute in a
timely and expeditious manner withput further proceedings,
judicial or otherwise. It was in this spirit that KCPL consented
to the use of a special master with certain conditions. KCPL
remains hbpeful that this dispute will be resolved on the
administrative level in time for the Staff to utilize any
materials or , information, which it might be permitted to
discover, in this case. Notwithstanding this, however, KCFPL does
not consent to the terms and conditions of the Order. The Order
is unjust, unlawful, unconstitutional, in excess of statutory
authority or Jjurisdiction, unsupported by competent and
substantial -evidence upon the whole record, is arbitrary,
capricious'and unreasonable, and involves an abuse of discretion,
all in material matters of fact or 1law, individually or

collectively, or both, as hereinafter set out:

FILED

MAY 201385

PUBLIC SERVICE COMMISSION

|




1. The Order states that by means of its delegation
authority in §386.240 RSMo 1978, the Commission is appointing one
of its hearing examiners to determine certain discovery matters
respecting the attorney client and work product privileges. That
procedure is unlawful aceording to the decision’of the Missouri

Supreme Court in State ex rel. Great American Insurance Company

v, Smith, 574 S.w.2d 379, 387 (Mo. banc 1978) because the
Commission, in the first instance, lacks the authority to examine
the documents. If it does not have the authority, it cannot

delegate it to an employee.

In Great Amerijcan, supra, the Supreme Court states that it
would be improper for a trial judge, in a similar discovery
dispute, to examine documents in camera:

I

We recognize that in some of the federal cases cited by
Cannova [the party that wanted to see the letters of the
attorney] the court has approved the utilization of an in
camera examination by the court of attorney-client
communications to determine how much, if any, thereof shall
be made discoverable under the Wigmore approach. Bird v.
Penn Central Company, 61 F.R.D. 43 (E.D. Pa. 1973) is such a
case. However, no state court decision approving or
adopting that procedure has. been cited, and we have found
none. We have concluded that we should not adopt such a
rule in this case. The harm to the traditional
attorney-client relationship which could = result from
permitting a trial judge to interrogate a lawyer or his
client to learn what the attorney said in their conferences,
or to examine the lawyer's letters to ascertain what he said
to the client therein, in order| to determine what portions
thereof could be made available to the other parties under
the Wigmore test could, and we believe it would, be
considerable. It should not be permitted. (emphasis added)

Clearly, if the Missouri Suprehe Court has ruled that a
trial judge does not have the authority to conduct an in camera
proceeding, it is equally unlawful for the Commission to do so
since it functions as both judge aﬂd jury. If the Commission
lacks the initial authority to perform the task, it is an
elemental principle of 1law that it? cannot delegate authority
which it does not possess. Thg Commission's delegation

authority, §386.240, is limited, It provides that the Commission
|

may authorize an employee to do or, perform any act which the

commission is authorized by this chapter to do or perform. There

Wk, -




is no statutory authority in the Public Service Commission law
for the Commission to do what it proposes, and even if such

authority existed, State ex rel. Great American Insurance, supra,

took it away.

It is the position of KCPL that the Commission lacks the
authority to appoint a special master under these or any
circumstances. Nevertheless, in a effort to resolve this
dispute, KCPL agreed, in this case only, to the special master
vehicle with certain conditions. One of those conditions is the
use of former Chief Justice James A. Finch, Jr., as special
master. Justice Finch is named for two main reasons: 1) his

"expertise, availability and willingness to serve; and 2) he has
no employment relationship to either party.

2. The Order states, on page 2, that "the decisions of the
Examiner will be binding on the parties and the Commission. The
Commission will not review said decisions." This proposed
procedure is unlawful and unreasonable because it violates one of
the Commission's own rules, namely 4 CSR 240-2.130, which states
that:

{4} Rulings of a presiding officer may be reviewed by the

commission in determining the matter on its merits. In

extraordinary circumstances, where prompt decision by the
commission is necessary to promote substantial justice, the
presiding office may refer the matter to the commissicon for
determination during the process of the hearing.
This rule érants to parties the right of appeal of an examiner's
decision to the Commission. The Commission cannot, by order in
this proceeding, amend that rule to take away that substantive
right. See §536.021 RSMo. Therefore, the proposed procedure is
unlawful,

KCPL observes that making a decision of a hearing examiner
"hinding” on all parties is patently unlawful since any action of
the Commission is subject to judicial review. Further, the

entire concept of the hearing examiner ruling on the guestions is

unlawful for the reasons set out in paragraph 1.




3, The Order is unreasonable because XCPL is unable to
determine the intent of the Commission from the language of the
order at the bottom of page 13 and the top of page 4 when it
speaks of documents being viewed or not being viewed. The Order
is unclear as to who the Commission contemplateé will view the
documents. A clear expression of the Commission's intent here is
essential now since the Staff has asserted waiver of these
doctrines on the part of KCPL and disclosure to third persons can
constitute such a walver. It is also unclear from the order as

to what is meant by "the exception established in State ex rel.

Friedman v. Provaznik". This is precisely the type of problem

which KCPL seeks to avoid by the use of Justice Finch as a
: 1

special master. His many vyears of judicial experience,

especially in these matters, Vwould ~avoid the problem of the

Commission trying to declare the law in this area, a power which

|
the Commission lacks, in any event.

4. The .» procedure ordered by, the Commission, in the
respects contained herein, also deprives KCPL of its rights to
due process of law as guaranteed by Mo, Const, Art. I, €10 and
-U.S. Const. Amend. XIV, §1, its :right to privacy and the
guarantee of equal protection under tge law.

5. KCPL takes this opportunity;to reaffirm the commitments
it made in its letter of April 15, 1§85, regarding production of
certain documents and its position aé set out in the Response to
the Staff's Motion filed on May 14, 1985,

WHEREFORE, KCPL respectfully éequests the Commission to
reconsider or rehear this matter and ppon such reconsideraticon or

rehearing, to modify its Order to conform with the points

|
submitted herein.

Lo inL_L




Respectfully submitted,

Mok o Egloly fog

Mark G. English '7\]_

Law Department

Kansas City Power & Light Company
1330 Baltimore Avenue

Kansas City, Missouri 64105

(Ble) 556-2784

. Swearengen v #21510

ary W. Duffy #24905

Comley 428847

[AWKINS, BRYDON & SWEARENGEN P.C.

312 E. Capitol Avenue -
P,.0. Box 456

Jefferson City, Missouri 65102
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. Q‘ATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Publie Service
Commission held at its office
in Jefferson City on the 23rd
day of May, 1985,

In the matter of Kansas City Power & Light
Company of Kansas City, Missouri, for
authority to file tariffs increasing rates
for electric service provided to customers
in the Missouri service area of the Company.

Case No. ER-85-128

In the matter of the determination of
in-service criteria for Kamsas City Power

& Light Company's Wolf Creek Generating
Station and Wolf Creek rate base and relatad
issues.

Case No. E0=-85~185

St St St Nl Nt N - o N Nt Sl Sl N

ORDER DENYING RECONSIDERATION

On May 17, 1985, the Commission i1ssued an order establishing an in camera
proceeding to review certain documents withheld from &iscovery by Kansas City Power &
Light Company (KCPL). This procedure was adopted in response to Commission Staff
filing a motion to compel KCPL to answer certain interrogatories. The Commission

delegated authority to one of its hearing examiners to conduct the proceeding and

review the documents. On May 20, 1985, KCPL filed an Application For Reconsideration

Or Rehearing of the order eétablishing the in camera proceeding.

KCPL has set out what it considers are the erfors in the order and its
opinion that the Commission dees not have authority to adépt an in camera proceeding
to determine which documents are discoverable by Staff. KCPL states it does not
consent to such a procedure.

The Commission will address those points of KCPL's application which it
deems pertinent. .First, the Compissidn is unaware and KCPL has cited no case law for
the proposition that a party to a case must consent to a ruling df the Commission

~before it is effective. The Commission in rate cases attempts to proceed so all




parties have sp-_,opgoirtgty‘ to present their respective cases, but neither the courts

nor the.Commiseion has ever needed a party's consent to a ruling Before the party
must comply with the ruling. The law provides remedies 1f a trier of fact abuses its
discretion oriif a party wishes to seek revieﬁ of a Commission decision.

Second, the Commission made it clear in its order that the hearing examiner
would not view the documents for which-attorney-client privilege is claimed. This .

complies with the requirements of State -ex rel. Great American Insurance Company v.

Smith, 574 S.W.2d 379, 387 (Mo. banc 1978). An exeeption to the ruling in the Graat

American case was made in State ex rel. Friedman v..Provaznik, 668 S.W.2d 76, 79

{Mo. banc 1984); The Missouri Supreme.Court en bamc carved an exception out of the

holding in Great American that the trier of fact could not view the documents, even

in camera, for which attorney-client privilege.WES ¢lajmed. The Friedman court

allowed an in camera proceeding, stating:

In Great American, the letters sought to be discovered were on
their faces protected by the attormey-client privilege; an
in camera proceeding was not necessary to reach that determina-
tion. (Case cite omitted). 1In this' case, no determination of
the extent to which the subpoenaed materials reflect privileged
. communications can be made without an in camera ingpection.
Respondent has the discretion to examine and protect the
identities and the privacy of relator's clients, and can demon-
strate appropriate attention to matters clalmed to be privileged.
(668 S W.2d at 80).

N ). .
The Commission stated in its order that the hearing examiner would not view

the documents for which attorney-client privilége is claimed in the in camera
proceeding unless the document comes within ths exception established by the Friedman
case, The Commission oill again state: the documents will not be looked at, viewed,
observed or read unless the document is not clearly an attorney-client communication
and is of such importance justice requires a review of the document itself by the
hearing examiner. The fact the documents may not be viewed does not remove the

requirement that KCPL establlish the existence of‘the attorney~-client privilege for

each document.
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Ihe Commissg stated in its order that the decision made hyr the hearing

. ~

examiner concerning each document would be binding on the parties and the Commission
would not review the dedision, The Commission, under its delegation authority,
delegated the decision concerning the disco?erability of the documents to the hearing
examiner. The Commission established this proceeding, it believed, in response to
RCPL's and Staff's request that the Commissioners not view the documents. The
Commission established a procedure it believed would guarantee an expeditious and
xhnroﬁghmzeziewqofmtheAdocumsnta“ianuestion. The Commission did not intend to imply
igv;tghgxder_fhat KCPL could not seek judicial review of the decisions'on
&iscove;ability ﬁg-the apprﬁﬁriate time. In its application for reconsideration,
cht now alleges the delegation violates its right under 4 CSR 240-2.130 to have the
é&mgzgéi;;m;QQiew the examiner's decision. 4 CSB 240-2.130 dogs not give a party
that right.' The rule provides the Commision may review the examiner's rulings or the
examiner may refer a ruling to the Commission. The Commission will not rgv;ew the
examiner's rulings unless the examiner determines that to promote sugstantial justice
he should refer the ruling to the Commission.

KCPL asserts it does not understand who will view the documents in the

in camera proceeding. The Commission believes its order is clear. A hearing

examiner has been delegated the authority to conduct the in camera proceeding and

view the documents. The hearing examiner to whom the autbority is delegated is not
involved in the_Phase IV portion of the procasedings. The examiner will be the omnly
person, party of entity to view the documents unless they are determined to be
discoverable., This should remove KCPL's concerns.

The Commission wishes to address ome other issue which underlies this
entire matter. There seems to be a feeling on the part of KCPL that the Commission
hearing examiners are either unable to make objective, impartlal decisions or are
unqualified to do so. The examiners are attorneys licensed to practice law in the

State of Misgouri. The examiners are aware of their obligation to conduct fair and




impartial hearings an&,o apply the law to :he_ various issues before them and to make
decisions based upon the facts rather than inéormation outside the record. The
Commission would point out that its hearing examiners h&ve a wide variety of legal
experience, especially in public utility regulation, and they regularly conduct
complex proceedings involving legal, factual and evidentiary questions. Addressing
discovery questions is a part of the hearing examiners' duties and the Commission
believes the hearing examiners are quite capaﬁie of dealing vith the matters in
dispuﬁe. '

The Commissiom has deté;miped it is not necessary to go outside its own

hearing examiner staff to handle this dispute. ' The Commission does not believe the

KCPL ratepavers should be required to pay for a proceduré which can be handled by a

Commission hearing examiner. The Commission believes the procedure it has adopted is

the most expeditious and most effective way to‘review the discovery questions and
still meet ;he hearing schedule for the remainger of this case.

Based upon the foregoing discusaion,?the Commission will deny KCPL's
application for reconsideration.

It is, therefore, . o o .

ORDERED: 1. That the application f?? reconsideration is hereby denied.

ORDERED: 2. That the procedures set forth in the Cogmission‘s order of

May 17, 1985, are still in effect. o

ORDERED: 3. That this order shall become effective on the date hereof,
BY THE COMMISSION

Ty o . et

= Harvey G. Hubbs
Secretary

(SEAL)
Steinmeier, Chm., Mueller,
Hendren and Fischer, CC.,

Concur. v
Musgrave, C., Absent. -
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COMMISSION COUNSEL
Mr. Cecil 1. Wright, Esg. PUBLIC SERVITT Clw S3100
Hearing Examiner
Missouri Public Service Commission
P. 0. Box 360
Jefferson City, Missouri £5102

#  RE: Case Nos. ER-85-128 and EO-85-185;
In-Camera Proceeding

-
Dear Mr. Wright:

Please find enclosed two listings of documents withheld by KCPL as
being privileged attorney-client communications or privileged work product.
KCPL withheld and retained these documents on a file-by-file basis, regard-
less of the privilege asserted, and the document lists previously provided
‘to the Staff grouped these documencs by file. To minimize the difficulty
in reconciling the contents of the enclosed Iistings and the prior document
lists, KCPL structured the enclosed listings on a file basis. The documents
set forth in the listings are sequentiaily numbered, described, and the
privilege(s) asserted are indicated. We have also provided columns to
record your ruling on each of the documents. The contents of both enclosed
listings are identical, except that on one of them the numbers of all docu-
ments asserted to be privileged attorney-client communications have been
lined through, and on the other list the numbers of all documents asserted
to be privileged work product have been lined through. Some documents are
asserted to be both privileged attorney-client communications and privileged
work product, and they have not been lined through on either list. We would
suggest treating the attorney-client communications first, and then the
remainder of the documents.

Two areas of documents withheld, or to be withheld, are not included
in the enclosed listings. The first area entails various files of C. E.
Linderman, a KG&7T employee, which have not been reviewed by Staff. It is
my understanding that, due to the demands of the Kansas rate cases, this
listing will not be provided to me until later this week.




Mr. Cecil I. Wright, Esq.
May 28, 1985
Page 2

The second area concerns the privileged documents which KG&E removed
from the files of its employees (such as its president, Wilson Cadman) before
Staff reviewed such files. KCPL has not reviewed these withheld documents,
but understands that many of them constitute attorney-client communications
between KGRE personnel and its lawyers on issues not inveolving its Wolf
Creek partners (KCPL and KEPCo). A listing of such documents is anticipated
to be provided to KCPL this week, and we would like to discuss the issue
of KG&E-specific attorney-client communications at the commencement of these

proceedings.

Pursuant to your conversation with Mr. Gary Duffy, a copy of the complete
listing was provided to Staff on May 27. Ms. Mary Ann Young is also being
provided copies of the enclosed listings.

. Thank you for your comsideration.

Very truly yours,

55

Mark G. English

MGE:cp
cc: 5. Mary Ann Ycung
Mr. Mark Comley




. STATE OF MISSOURI .

-PUBLIC SERVICE COMMISSION

In the matter of Kansas City Power &
Light Company of Kansas City, Missouri,
for authority to file tariffs increasing
rates for electric service provided to
customers in the Missouri sérvice area
of the Company.

Case No. ER-85-128
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In the matter of the determination of
in-service criteria for Kamsas City Power
& Light Company's Wolf Creek Generating
Station and Wolf Creek rate base and
related issues.

Case No. EQ-85~185
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ORDER CONCERNING DISCOVERABILITY
OF WITHHELD DOCUMENTS

On May 17, 1985, the Missouri Public Service Commission issued an order
éstablishing an in camera proceeding to determine the discoﬁerability of certain
documents withheid,by Kansas City Power & Light Comﬁany (KCPL) basedlupAn cla;ms 6f
attornev-client privilege and work product immunity. The in camera proceeding was
establisﬁed in response to a motion to compel ;he disclosure of the withheld
documents filed by Commigsion Staff. The in camera proceeding was establisheﬁ:within
the-context of the ongoing rate case procedures, which are being conducted to
determine the appropriate rates to be charge& KCPL's customers.

By its order the Commission delegated to one of its hearing examiners the

decision of which documents should be disclosed. Originally, Staff estimated

‘approximatelv 700 documents had been withheld. At the beginning of the in camera

proceeding, a list of 2,028 documents (Exhibit C) was presented by KCPL. These'first
2,028 documents are the subject matter of this order. KCPL disclosed it still was
withholding a substantial number of documents for which a list had not been prepared.

Those documents will be addressed in this in camera proceeding once the list is

prepared.




To support i.laims of at;orne;y;client priv!e and work product
immunity, KCPL presented the testimony of its General bounsel, A. Drue Jennings, and
one‘of its Aésistant Counsel, Mark English. The KCPL witnesses gave statements
concerning the conduct of KCPL's rate case preté;afion, especiallvy in-reiation toe the
withheld documents. Much of the testimony was general or related to certain
categories of documents. Although the case law with regard to aﬁtorney-client
privilege and work product immunity places the.burden An the party asserting the
privilege or immunity fo establish the applicability of_éhe ¢laim specifically for
each document, in these circumstances thét specificity was not required. Because
this proceeding occurs within the midale of thé héarings in the rate cése,la detﬁiled
prasentation would be counterproductive. The purpose of the in camera'proceeding was
an expeditious handling of tﬁe dispute. |

After the efforts of the party's counsel, most of the disputes concerning
the documents for which attorney-cliént privilege w;s asserted were resélved.

Rulings were made on the few remaining documents for which attormey-client privilegé
was asserted on the record and will not be repgated here. KCPL was given three days
aftar a ruling on the record to either take other action or disclose fhe doéument.

This order will only concern the que;tions of work pfoduct immunity left
unresolved, There are two general categories ﬁf docﬁmanté to be dealt with, Staff
sought certain documents, asserting they were %ot work product. Staff éoughc
disclosure of ;ther documents under the substantial need and undue hardéhip provision
of Supreme Court Rule 57.01(b)(3) since Staff ;onceded these doéuménés were wotk
product. To support its claim of substantial peed and undue hardship, Staff
presented two witnesses, Robert Schallenberg ahd-Carv Featherstone, both accountants

inﬁolved in the preparation of the rate case. ;Staff's presentation was general in

nature for the same reason as KCPL's, Staff did present specific testimony for some

of the documents.




C - C

To set the baékground_for the'rulings on discoverabiliﬁy, the dispute must
first be placed in context. Tﬁ;s dispute arises within the regulation of public
utilities as established by Qtatute. The Missourl legislature has seen fit to grant
certain corporations who provide electric service to Missouri citizens a monopoly for
that service. To protect the interests of the ratepaver (customer) that would occur
in a2 competitive market, the legislatufe established the Public Service Commission to
regulate public utilities. This means that the Staff of the Cﬁmmission is authorized
and empowered to rgview a public utility's books, rgcords and management decisions
wien the utility seeks a rate ihcreaseﬁ Regulation by the Commission thus ig the
substitute for a competitive market and KCPL, as a public utility, must seek
Commission approval before it can recover féom its customers the costs of any
construction.,

The rate increase sought in these dockets inciudes the costs of fhe Wolf
Creek nuclear power plant. The construction of this power plant has been continuing
since the early 1970s. Staff has been auditing the project for many years in the
context of earlier rate cases. Many thOusénds of“documants have been generated and
reviewed.

Staff uses an infofmal procedure in seeking documents from public
utilities. Staff uses Data Requests (DRs) which ask for documents or other tangible
items or respouses to certain questions. One of its DRs (Exhibit B) sought the
production of the documents in dispute in this proceeding. In response to the Data
Request KCPL asserted attorney-client privilegg and work product immunity and refused
to disclose certain documents.

There are several broad categories of documents, as well as documents thch
are distinctive. The documents will be reviewed as they were provided to the hearing
examiner. When a document is part of a category, all later documents will be
included in that ruling uniess specifically excluded. Because of the number of

documents, the analysis will be brief. The evidence to support each party's position




" is in the record and Ql only bé used if it is necessary in indicating the basis of
the ruling.

This process is hﬁmﬁered ébmewhat yy the lack of definitive case law in
Missouri concerning work product immuﬁity iniadministgative cases, and in public
utility law in particular. There is also liﬁtle case law in Missouri concerning work
_ product in the corporate setting. Where necessary, where a ruling is made based upon
 an interpretation of Rule 57.01(b)(3), it wiil be stated. Citation of cases may be
omitted for brevity.

The leading case in Missouri on wofk product discovéry is Halford v.
" Yandell, 558 S.W.2d 400 (Mo. App. 1977). This case establishes that Rule 56.01(b)(3)

limits pretrial discovery and is not a qualified evidentiary privilege at hearing.

The Halford court quotes extensively from United States v. Nobles, 95 S. Ct. 2160

(1975), and other cases that once a person is made a witness and presents testimony,

the work product immunity is waived with reséect to matters covered in that witness's

testimony. .
Public Service Commission cases present this issue in a different 1iéht,
since parties prefile testimony. This preseéts the question of when is the immunity
waived, at the time the prefiled testimony is filed, or at the hearing when the
prefiled testimony 1s offered, or at some other time., This issue has been resolved
largely by KCPL's agreement to provide all d%cuments to Staff for persons who have
filed-prefiled testimony. KCPL has limited its agre;ment to documents used for
tastimonial purposes.. Staff asserts all documents reviewed by the witness should be
released since even though a witﬁess does uoé use the document, the witness has
. reviewed it and has made a decision not to uée it. RCPL's position is that omly
those documents relied upon are discoverablei

Commission litigation again presenis a unique.aspect of this problem. In

major rate cases many persons prepare the information and testimony of a particular

‘witness., The witness may only review what has been presented to him and not all of
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the documents on which his testimony is based. An excellent example are the drafts
prepared by Bishop. Bishop is not a witness, but he prepared testimony on several
contested matters. Does the waiver at trial reach Bishop's preparation and does the
walver pertain to all documents reviewed or only those relied upon?

The Nobles court did not address these questions. The Halford court
tangentially addressed the issue in its facts; In Halford one party sought to
discover statements taken by an investigator for the other party’s insurer; Thege
statements were incomsistent with the testimony of a witness at the trial. The court
said the work product immunity did not apply once the witness had testified and the
prior inconsistent” statements are discoverable. This decision seems logically to
extend to documents utilized by a witness before the Commission. If a witness
reviews two documents, one which supports his position and one which does mot and
both are records of the utility company, the presentation 6f that witness's testimony
walves work product immunity for both documents. The better rule with regard to
testimonial use is that all documents reviewed are discoverable.

The documents will be ruled on as they were reviewed. Numerical sequence
is not important. If a document is determined to be work product it will then be
decided whether Staff has met the provisions of Rule 57.01(b)(3). For easy
reference, the number of the document will be listed in the left-hand columm, as well -
as the word "PROTECTED" if the document is not discoverable or the words "NOT
PROTECTED" 1if it 1s discoverable.

#219 This is a document from a RCPL Vice President to a

NOT PROTECTED KCPL Chief Executive Officer (CEOQ) concerning an
order by the Kansas Corporation Commission (KCC) on
the application of KEPCO to buy a percentage of the
Wolf Creek nuclear power plant. This document is
from a member of upper management to the head of
the corporation, neither acting as an attorneyvy for
the corporation. Again, no Missourl case law can
be found interpreting Rule 57.01(b)(3) in this
context, .Although the document contains the
thoughts and suggested strategy of the sender,

there is no indication it was prepared for KCPL
attorneys or at their request., The same i3 true




#1058
PROTECTED

#1059
PROTECTED

#1065 ’
PART PROTECTED
PART NOT PROTECTED

#1068
PART PROTECTED
PART NOT PROTECTED

#1071
PART PROTECTED
PART NOT PROTECTED

#1076
PART PROTECTED
PART NOT PROTECTED

#1079
PROTECTED

for the attachment. Therefore, it is not work

product.

This 1s an agenda for a meeting between KCPL and
Kansas Gas & Electric Company (XGE). The agenda
detalls assignments and completion dates. Although
seemingly innocuous, it might indicate emphasis or
other strategy of KCPL and so is work product, The
document does not indicate its author or recipients
but the content supports the ruling. No substan-
tial need was showm,

This is another document without author or routing.
It contains rate case preparation assignments and
so is protected. There has been no allegation the
names of the persons assigned to the various
projects have been withheld. No showing of sub-
stantial need.

This is an assignments agenda for preparation of
the rate case. Attachments are DRs from Staff and
KCPL's response. The agenda is work product but
the attachments are not and should be disclosed if
Staff has not already received them,

This is a document. in the general category of Wolf
Creek Team agendas and assignments. The testimony
was that KCPL formed a team of emplovees to work
specifically on the preparation of the Wolf Creek
rate case, The agendas for the meetings of this
team are work product. KCPL attorneys were
involved in the process. There has been no conten~
tion the names of the team members or their assign-
ments have been withheld from Staff. This agenda
and others throughout these documents are work
product and there has been no showing of substan-
tial need or undue' hardship to support their dis-
closure. All attthments to these agendas which
are DRs from the Missouri Commission or KCC and the
responses thereto are not protected and should be
disclosed with the deletion of any handwritten
comments Or notes.

Same as #1068,

The agenda is protected the same as with #1068.
Mr. Carroll's resu#e is not. Wolf Creek Team
agsignments are protected. DR 74 from C.J. Renken
is not protected. The letter from Pendleton to
Roadman dated 4/5/83 is not protected.

Wolf Creek Issues Committee and draft Wolf Creek

Rate Case Team are protected. No substantial need
showm. :
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#1080
NOT PROTECTED

#1081
PROTECTED

#1082
PROTECTED

#1083
NOT PROTECTED

#1085
PROTECTED

i

#1086
PROTECTED

#1087
PROTECTED

#1088
PROTECTED

#1089
PROTECTED

#1090
NOT PROTECTED

#1091
PART PROTECTED

PART NOT PROTECTED

#1092
PROTECTED

#1093
NOT PROTECTED

This document was generated prior to the establish-
ment of the Wolf Creek Team and is for personnel
purposes, not actual preparation of the rate case,
and is not protected. This was not generated for
an attormey or at his direction.

Same as #1068.
Same as #1068.

This memo is from the head of the Wolf Creek Team
to its members. Though RKCPL attorneys are copied,
this is nof work product.

Memo from KCPL attorney.
Same as #1068,

Wolf Creek assignments for Knodel. Same as #1068.

Notes for Wolf Creek Team assignments. Same as
#1068.

- Wolf Creek Team work outline. Same as #1068.

Memo concerning Staff DRs in Case No. E0-82-88,
Memo indicates discussion with Staff concerning the
information contained in this document. This is
not work product and if it were, the protection has
been waived by subsequent disclosure by Pendleton
to Staff,

Staff agreed this document 1s work product. It is
a draft of documentation of KCPL's demand forecast-
ing methodologles from 1968 to the beginning of the
econometric modeling prepared by B, Rist. Attached
are a chart and a list of reference sources. There
is no showing of substantial need for this draft.
The attached documents are not protected.

Latter seeking to engage Financial Concepts, Inc.
(Fincap) to present testimony in the rate case.
Staff has agreed it 1s work product. No substan-
tial need is shown,

Letter from Fincap in respomnse to #1092, This
letter sets out Fincap's estimate of the total cost
of its services. Because of the estimate, this
document is discoverable.




#1094
PROTECTED

#1110
(2 copies)
PROTECTED

#1113
NOT PROTECTED

#1114
PROTECTED

#1210 v
PART PROTECTED
PART NOT PROTECTED

#1211
NOT PROTECTED

#1212
NOT PROTECTED

#1213
NOT PROTECTED

#1215
PROTECTED

#1217
PROTECTED

#1218
PROTECTED

. Letter accepting Fincap's con!itions. Staff has

agreed this is werk product.
shown. :

No substantial need

This is a compilation of testimony before other

. regulatory bodies and studies done by ECPL or its

consultants. KCPL states these documents have
previously been provided to Staff. If this is true
there is no need for disclesing these two compila=-

_tions.

Letter from Booz Allen & Hamiltom, Inc. (BAH) con-
cerning the estimated fees for their rate case
preparation. This is discoverable for comparison
purposes with the final rates charged.

Rate case strategy for Phase II by Shaw, Pittman,
Potts & Trowbridge (SPPI).

This packet includes three memos from Bishop to
Haines and Wood (RCPL attorney) concerning Bishop's
preparation for the rate case. This is work
product and is a draft of the final document.
Included is a document entitled "IV Inverntory of
Spare Parts". Staff showed a substantial need for
this document. The rest will not be disclosed.

A list of preliminary questions sent to McPhee to
be answered for the preparation of his testimomy by
SPPT. Also a series of questions not to be in-
cluded in McPhee's prepared testimony. The answers
to the questions are included. Since SPPT prepared
McPhee's testimony based upon the answers to these
questions, this document should be released under
ECPL's agreement té6 disclose documents of which

testimonial use was made.

This is a list of retrieval numbers for documents
requested by SPPT for preparing McPhee's testimony.
These are the documents used by SPPT to prepare
McPhee's testimony and are discoverable.

This 1s a packet of documents requested by SPPT for
preparation of McPhee's testimony. KCPL.states
that none of the documents have been withheld from
Staff. Since none'of these documents have been
withheld, there is no work product to protect.

Staff has agreed this is work product. No substan-
tial need is shown:

Staff has agreed this is work product.
of substantial nee@.

No showing

Same as #1217.°




#1219
PROTECTED

#1220
PROTECTED

#1223

NOT PROTECTED

#1224
PROTECTED

#1227
PROTECTED

#1229
PROTECTED

#1231
PROTECTED

#1239
PROTECTED

#1240
PROTECTED

#1242

NOT PROTECTED

#1243

NOT PROTECTED

#1244
PROTECTED

#1246
PROTECTED

#1271
PROTECTED

#1290
PROTECTED

#1291
PROTECTED

#1292
PROTECTED

#1293
PROTECTED

Same as #1217.

Same as #1217.

A note from Cagnetta to English with attached
graphs. These graphs appear to be basic data and
so should be disclosed to Staff.

Outline prepared by EBASCO for rebuttal. No sub-
. stantial need showm.

EBASCO document prepared for possible rebuttal. No
substantial need shown.

EBASCO request for information for possible rebut-
tal testimony. No substantial need shown

Packet of documents concerning BAH request for in-
formation. Document states lists of documents were
provided to Staff. No substantial need shown.

Wolf Creek Issues Committee and Rate Case Team
document. No substantial need showm.

Staff agreed this is work product. No substantial
need shown. '

This is the same document as #1080.
Undated unsigned plece of paper.
Staff agrees this is work product. No substantial

need showm.

Letter from Black & Veatch (B&V) prepared for rate
casae. No substantial need showm.

Work product from prior litigation. No substantial
nead shown. '

Staff agrees this 1s work produect. No substantial
need shown.

Same as #1290,
Suggestions by Pendleton for respounse to Staff DR.
Opinion of Pendleton.

Same as #1292,

~0a




#1294
PROTECTED

#1295
PROTECTED

#1296
PROTECTED

#1300
PROTECTED

#1303
NOT PROTECTED

#1316

NOT PROTECTED ~

#1317
NOT PROTECTED

#1318
NOT PROTECTED

#1319
NOT PROTECTED

#1320
NOT PROTECTED

. Same as #1290, .

Draft reply to Renken. No substantial need shown.
Same as #1295.

Memo setting out issues that need to be addressed
in the rate case. No substantial need shown.

List of additiomnal capacity expansion related
studies. This list of underlying documents should
be disclosed to ensure Staff has access to all
underlying documents. This meets the requirement
of substantial need.

This is an agenda. It is not work product.:

Draft of proposed ocutline for Individual Reconcili-
ation Reports. This document is the first in the
category of documents involving the reconciliation
packages (Rec Pacs). These Rec Pacs are developed
by KCPL to reconcile later projected costs of
various parts of Wolf Creek with the original
projections made in the definitive estimate, KCPL

.contends these are work product and only prepared

for this rate case. Staff contends Rec Pacs are a

.management tool and would be prepared whether or

not a rate case was filed, and so are not work
product. KRCPL testimony was that many of the Rec
Pac drafts and documents had already been disclosed
to Staff, o '

Since management is always concermed with the
changes 1in costs from an original estimate to later
projections based ﬁpon actual costs, these recon-
ciliation packages are not protected under the work
product immunity., If they were work product, they
contain information which is not produced else-
where, so Staff would have substantial need of the
documents. Also, in this case KCPL has given many
similar documents to Staff. It would not be proper
to allow KCPL to selectively disgsclose information
on this issue, ! '

Same as #1317.
Same as #1317,

Same as #1317.
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#1321
NOT PROTECTED

#1322

NOT PROTECTED

#1323
PROTECTED

#1344
PROTECTED

#1345
PROTECTED

#1346
PROTECTED

#1367,

PROTECTED

#1348
PROTECTED

#1349
PROTECTED

#1376
PROTECTED

#1378
PROTECTED

#1379
PROTECTED

#1381
PROTECTED

#1384
PROTECTED

#1386
NOT PROTECTED

#1387
NOT PROTECTED

#1388

NOT PROTECTED

#1390
PROTECTED

Same as #1317.

Saue as #1317.

Staff agrees this 1s work product. No substantial
need showm.

Mental impressions concerning preparation of rate
case.

Wolf Creek Team assignments. Same as #1068.

Wolf Creek Team agendé. Same as #1068.

Staff agrees this is work product. No substantial
need shown.

Same as #1347.

Mental impressions concerning rate case prepara-
tion.

Wolf Creek issues., No substantial need shown.
Same as #1376.

Same as #1376.

Same as #1376.

Same as #1376.

There is no indication this document 1is prepared
for the rate case. It is not work product.

Same as #1386,

Same as #1386.

These are survey responses from other utilities.
The names of the other utilities have been dis-
closed. No substantial need shown.




#1392 . Wolf Creek issues. Same as gﬂi.

PROTECTED
#1393 Wolf Creek testimony strategy and opinionm.
PROTECTED
#1394 Same as #1392,
PROTECTED
#1395 Same as #1392.
PROTECTED
#1396 This is a Wolf Creek Team document. .There is a
NOT PROTECTED question of whether it is work product or not
because it involves RCPL's decisions on meeting
commercial operability criteria. This document
sets out topic assigmments to personnel, The
objective of the document is "to discuss and evalu-
ate the legal and technical criteria that need to
be met to establish the commercial operability of
the Wolf Creek Nuclear Unit." This document would
have to be prepared whether or not there was a rate
case. It is not work product.
#1397 This document is similar to #1396. It appears to
NOT PROTECTED be  a management document and not a rate case
litigation document.
#1398 ' This is a document similar to #1396 and #1397.
NOT PROTECTED ' ,
#1399 Same as #1396 and #1397.
NOT PROTECTED :
#1400 This 1s a packet of documents prepared by Bishop.
PROTECTED The top memo establishes the assigmment of Bishop

to assist in development of “rate case support
material" pertaining to certain named items taken
from Wolf Creek Team assignments. The other
documents are Bishop's Biweekly Reports on his
progress. The reports are numbered l-16. Staff
agrees this is work product. There is no showing
of substantial need for Bishop's Biweekly Status

Reports.
#1401 ~ Draft of "Inventory of Spare Parts" testimony. As
NOT PROTECTED decided earlier, Staff has shown substantial need

for documents involving spare parts.

#1402 Same as #1401,
NOT PROTECTED

#1403 Same as #1401.
NOT PROTECTED




#1404
PROTECTED

#1405
PROTECTED

#1406
NOT PROTECTED

#1407
PROTECTED

#1408
NOT PROTECTED

#1410
PROTECTED

#1412 e
PROTECTED

#1426
PART FROTECTED
PART NOT PROTECTED

#1427
PROTECTED

#1428
PROTECTED

#1429
(For KCPL
determination)

#1431
(For KCPL
determination)

#1432
(For KCPL
determination)

#1433
PART NOT PROTECIED

#1434
NOT PROTECTED

C

Wolf Creek rate case document, No substantial need

shown.

Staff has agreed this is work product.
tial need shown.

No substan--

Same as #1317.

Same as #1405,

Same as #1317,

This documént involves reconciliations but contains
strategy and opinion, soc will not be disclosed,

Same as #1410,

Suggested answers to Staff DRs. No substantial
need shown. Attachments are not protected.

Staff agrees this is work product.
need shown.

No substantial

Draft of answer to Staff letter.
need shown.

No substantial

This is a draft of testimony prepared by Bishop.
Bishop did not prefile testimony but it is under-
stood his preparations were used by others. 1If
KCPL released all of the documents used by Bishop
in the preparation of this draft under its waiver
for witness testimonial use, this is not discover~
able. If the documents underlying Bishop's
preparation were not released, this document is
discoverable.

Same as #1429.
Same as #1429,

Handwritten draft of reconciliations for Q&M
budget. Same as #1429. There is a typewritten
page attached concerning spare parts. The page
concerning spare parts 1s discoverabie.

Bishop memo on spare parts. Discoverable on same
basis as other spare parts documents, #1401.
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#1437
{(For KCPL
determination)

#1439
(For XCPL
determination)

#1440
PROTECTED

#1442
NOT PROTECTED

#1443
(For XCPL
determination)

#1444 .
PROTECTED ’

#1445
{(For KCPL
determination)

#1446
KOT PROTECTED

#1447
PROTECTED

#1448
PROTECTED

#1449
PROTECTED

#1450
PROTECTED

#1451
PROTECTED

#1452
PROTECTED

#1453
PROTECTED

#1454
PROTECTED

#1455
NOT PROTECTED

C

e wan ..

Same as #1429.
Same as #1429,

Handwritten outline. No substantial need shown.
Is not protectad for the same reasons as #1396.

Same as #1429,

Same as #1440, ~

Same as #1429,

Although these two documents involve the Wolf Creek
Team assignments, their objectives indicate they
are generated for management decisions, not rate
case preparation. -

Response to Wolf Creek Team inquiry. No substan~
tial need shown.

Same as #1447,
Same as #1447,
Same as #1447.
Same as #1447,
Handwritten commehﬁs of Pendleton concerning pre~

paration of rate case. No substantial need showm.

Similar to #1452 so same ruling.

Same as #1452,

Not protected under rationale of #1317,
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#1456
NOT PROTECTED

#1457
PROTECTED

#1458
PROTECTED

#1459
PROTECTED

#1460
PROTECTED

#1461
NOT PROTECTED

5

#1466
PROTECTED

#1467
- NOT PROTECTED

#1468
NOT PROTECTED

#1469
NOT PROTECTED

#1470
NOT PROTECTED

#1471
NOT PROTECTED

#1472
NOT PROTECTED

#1477
PROTECTED

#1478
PROTECTED

#1480
PROTECTED

#1481
(For KCPL
determination
per ruling)

Same as #1317.

Although this involves Rec Pacs, it contains
gtrategy and mental impressions.

Same as #1457.

Same ag #1457.

Same as #1457,

This is an outline of Huston's group planned _
activities per attached referral slip. There is no
author or date. ¥No indication this is work
product. - ’

Staff has agreed this is work product. No subétan—
tial qeed showm.

Same as #1317,

Same as #1317.A

Same as #1317,

Same ;s #1317,

Same‘aa #1317.

Same as #1317,

Staff has agreed this is work product. No substan-

tial need shown.

Same as #1477,
Strategy and opinions for rate cases.

Cover letter states this is "final earthwork cost
reconciliation data package sent to Renken." This
copy has notes indicating problem with data. If

. this was sent to Renken as is (without notes), then
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- #1490
PROTECTED

#1491
PROTECTED

#1493
PROTECTED

#1494
PROTECTED

- #1496
_PROTECTED

#1497
PROTECTED

#1498
PROTECTED

#1499
PROTECTED

#623

NOT PROTECTED -

#628
NOT PROTECTED

#631
NOT PROTECTED

#640
NOT PROTECTED

#641
NOT PROTECTED

#1642
NOT PROTECTED

#643
NOT PROTECTED

#645
NOT PROTECTED

#646
NOT PROTECTED

...Q'

Staff has a substantial need for the problem moted.
If an updated version was supplied to Staff with
problem corrected, this need not be disclosed.

Bishop Biweekly Reports f#16, 17, 15, 13.
same as #1400,

Ruling
Wolf Creek assigmments. No showing of substantial
need.

Staff agrees this 1s work.prcduct. Nc showing of
substantial need.

Same as #1493,

Strategy and opinions for KCC rate case.

Same as #1493,

Same as #1493,

Same as #1493.

This 1s merely a letter indicating contacts with
Staff's experts. It is not work product.

Not work product.

Not work prodﬁct.

Not work product.

Not work product.

Not work product.

Not work product.

Same as #628.

Not work product.

PR
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#647

'NOT PROTECTED

#650
NOT PROTECTED

#672
NOT PROTECTED

#684
NOT PROTECTED

#685
NOT PROTECTED

#686

PROTECTED z

#691
_ PROTECTED

#693
NOT PROTECTED

#697
NOT PROTECTED

#1066
PROTECTED

#1069
PROTECTED

#1070
PROTECTED

#1075
PROTECTED

#1077
PROTECTED

#1078
PROTECTED

#1096
NOT PROCTECTED

#1097
NOT PROTECTED

#1098
NOT PROTECTED

Not work product.
Not work product.
Not work product.

Drafts of executive summary of earthwork reconcili-
ation report, Note indicates final was given to
Staff. These documents are not work product under
the rationale of #1317.

Same as #6384,

Although this document involves the reconciliation
program, it contains strategy and opinions.

Same as #686.

Not work producf.

Not work ?roduct.

Rate case activities memo. No substantial ﬁeed

shown.

Priority issues for rate case. Opinions and
strategy.

Wolf Creek Team assignments. No substantial need
shown.

Same as #1070,

Same as #1070.

Same as #1070.

Not work product.

Not work product.

Not work product.
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#1099
NOT PROTECTED

#1100
NOT PROTECTED

#1101
NOT PROTECTED

#1104
PROTECTED

#1107
NOT PROTECTED

#1108
NOT PROTECTED

#1109
NOT PROTECTED

#1111
(For KCPL
detexmination)

#1112
PROTECTED

#1245
PROTECTED

#1247
NOT PROTECTED

#1298
NOT PROTECTED

#1301
PROTECTED

#1302
NOT PROTECTED

#1304
PROTECTED

. Bot work product. )

Not'wd?k product,
Not work product.
Same as #1070.

Not work product.

This is a list of documents sent to SPPT to prepare
McPhee's testimony. See discussion of Halford case
earlier in this order, Based upon that discussion,
this document falls within KCPL's agreement to
provide all documents of which testimonial use was
made for witnesses that have prefiled prepared
testimony.

Same as #1108.

The letter says four questions are attached. In
fact, four statements are attached. These state-~
ments contain certain facts concerning history of
generation expansién studies. This document con-
tains facts which Staff may not otherwise have been
able to obtain. If Staff has information, this
need not be disclosed.

Work product mental impressioms.

Assignment for rate case to SPPT. No substantial
need shown. ‘

Not work product.

Although from an attorney, this document appears to
be for a management decision, not the rate case.

Wolf Creek rate caée issues. No substantial need
shown. '

Not work product.

Discussion of response to DR. No substantial need
shown.
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. #1377
PROTECTED

. #1389
NOT PROTECTED

#1492
NOT PROTECTED

#1532
NOT PROTECTED

#1555
NOT PROTECTED

#1503 & #1504
PROTECTED

#1505 -
PROTECTED

#1506
PROTECTED

#1507
PROTECTED

#1509
PROTECTED

#1510
PROTECTED

#1511
PROTECTED

#1512
PROTECTED

#1513
PROTECTED

#1517
PROTECTED

#1518
{For KCPL
review)

#1519
PROTECTED

#1520
PROTECTED

Same as #1301.

Not work product.

. Not work product.

Same as #1099,

Not work product.

Staff agreed this is work product.
need shown.

No substantial
Opinions concerning reconciliation packages.

Staff agreed this 1s work product. No substantial
need shown.

Same as #1506,

Same as #1506,

Séme as #1506.

This is a memo discussing a hearing of a different
generating facility before the KCC. KCPL employee
Pendleton was only copled. Staff has agreed this
is work product. No substantial need shown.

Same as #1506,

Same as #1506.
Same as #1506,

If this document was used to prepare testimony on
issue of procurement of Wolf Creek simulator, it is
discoverable.

Same as #1506.

Same as #1506.
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#1521
PROTECTED

#1522
PROTECTED

#1526
PROTECTED

#1527
PROTECTED

#1530
PROTECTED

#1542
PROTECTED

#1544
PROTECTED

#1547
NOT PROTECTED

#1548
NOT PROTECTED

#1549
PROTECTED

#1550
NOT PROTECTED

#1551
NOT PROTECTED

#1552
NOT PROTECTED

#1558
PROTECTED

#1559
PROTECTED

#1561
PROTECTED

#1562
PROTECTED

#1563
PROTECTED

. Same as #1506. .

Same as #1506.
Same as #1506.

Same as #1506.

- Although this is a reconciliatiorn document, it is a

preliminary proposal for 1985 project forecast for
preparation of rate case. No substantial need
shown.

Same as #1506,

Same as #1506,

This is not work product on the same rationale as
earlier reconciliation documents, #1317.

Not work product.

Same as #1506.

Not work product,

Same as #1550.

Same as #1547.

Same as #1506.

Same as #1506.

Same ag #1506.

Same as #1506,

Same as #1506.
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#1564
PROTECTED

#1565
PROTECTED

#1715
NOT PROTECTED

#1716
PROTECTED

#1717
PROTECTED

#1718
PROTECTED

#719 L

PROTECTED

#1720
PROTECTED

#1721
PROTECTED

#1722
(RKCPL review)

#1723
PROTECTED

#1725

(KCPL review)

#1732
PROTECTED

#1733
PROTECTED

#1734
PROTECTED

#1735
PROTECTED

#1736
(KCPL review)

. Same as #1506. — .

Rate cage issues. No substantlial need shown..
This is discoverable upon Staff's showing of suB-
stantial need for all "spare parts" documents.
Same as #1506.

Same as #1506,

Same as #1506,

Same as #1506,

Same as #1506,

Same as #1506,

This is a draft of material for the rate case., If
this ‘material was utilized by a person who prefiled
testimony, 1t is discoverable as included within
KCPL's agreement to provide testimonial use docu~-
ments unless all underlying documents have been
disclosed.

This is a more preliminary document tham #1722. No
substantial need is shown.

Same as #1722.

Same as #1506,

Same as #1506.

Same as #1506.

Same as #1506.

Same as #1722.
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PROTECTED

#1738
PROTECTED

#1739
PROTECTED

#1740
PROTECTED

#1741
PROTECTED

#1742
PROTECTED

#1743 .
PROTECTED

#1746
PROTECTED

#1748 ~ #1763
PROTECTED

#1765 ~ #1777
NOT PROTECTED

#1778 - #1780
PROTECTED

#1781
NOT PROTECTED

#1782 - #1784
PROTECTED

#1822
PROTECTED

: #1823
NOT PROTECTED

#1848
PROTECTED

#1888
NOT PROTECTED

#1737 . Same as #1506; .

Same as #1506,
Same as #1506.
Same as #1506.
Same as #1506.
Same as #1506.
Same as #1506.
Same as #1506.
This 1s not discoverable on rationale of Bishop

Biweekly Reports set out earlier, #1400.

This is discoverable under earlier "spare parts"

- ruling, #1401.

Same as #1506,
Same as #1765.
Same as #1506.
Same as #1506.

Results of study from Bechtel to Uniomn Electric Co.
Staff has established substantial need.

Rate case package schedule. Same as #1506.

This is a packet of documents. All are work
product except the, letter and report of Sol Kunter
Associates, Inc. These are discoverable. The memo
dated 8/18/83 from Huston is also discoverable.
Substantial need is shown.




C
#1915

NOT PROTECTED

#1957

NOT PROTECTED .

#1958
NOT PROTECTED

#1961
NOT PROTECTED

#1962
NOT PROTECTED

#1964
PROTECTED
F

#1965
NOT PROTECTED

#1966
NOT PROTECTED

#1967
NOT PROTECTED

#1968
NOT PROTECTED

#1969
(2 copies)
NOT PROTECTED

#1970
{2 copies)
NOT PROTECTED

#1971
(2 copies)
NOT PROTECTED

#1972
NOT PROTECTED

#1973
NOT PROTECTED

#1974
NOT PROTECTED

#1976
NOT PROTECTED

c

This is discoverable under the earlier rulings con-
cerning reconciliation packages and documents,

#1317.

Same as #1915,
Same as #1915,
Same as #1915,

Same as #1317.

Involves reconciliation but is strategy and

opinion.

" Same as #1317,

Same as #1317,
Same as #1317,
Same as #1317,

Same as #1317.
Same as #1317.
Same as #1317.

Same as #1317.
Same as #1317.
Same as #1317.

Same as #1317.
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#1977
PROTECTED

#1978
PROTECTED

#1981
NOT PROTECTED

#1556
PROTECTED

#1982
NOT PROTECTED

#1983
NOT PROTECTED

#1985 .
NOT PROTECTED

#1995
NOT PROTECTED

#1996
PROTECTED

#1997
PROTECTED

#2006
NOT PROTECTED

#2007
NOT PROTECTED

#2008
NOT PROTECTED

#2009
NOT PROTECTED

#2010
NOT PROTECTED

#2011 .
NCOT PROTECTED

#2012
NOT PROTECTED

#2013
PROTECTED

| . Cpinions éonceming reconciliation packages,

Opinion of recomciliation packages.

Same as

Staff concedes this is work product.

#1317.

tial need shown.

Same as

Same as

Same as

Same as

Opinion

Opinion

Same as

Same as

Same as

Same as

Same as

Same as

Same as

Opinions concerning draft reconciliation package.

#1317,

#1317,

#1317.

#1317,

on reconciliation packages.
on reconciliation packages.
#13171

#1317,

#1317. ,

#1317, '

#1317,

#1317.

#1317,
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#2018 ] Same as #1317,
(2 copies) - S
NOT PROTECTED
#2019 Same as #1317,
(2 copies)
NOT PROTECTED
#2020 Same as #1317.
(2 copies)
NOT PROTECTED
#2017 This is a group of several large packets of
NOT PROTECTED documents the majority of which, the cover letters

indicate, have already been released to Staff.
They all invelve reconciliation. These documents
are discoverable under the rationale of #1317 and
because of the fact they have already been

o released. '

#1963 Not work product.
NOT PROTECTED

#1975 Same as #1317.
NOT PROTECTED

#1980 . Same as #1317.
NOT PROTECTED .

KCPL requested that a late=filed exhibit number be reserved. Exhibit
Number R was so reserved. KCPL, with Staff's concurrence, offered Exhibit R while
off the record. Exhibit R is received at this time,

The in camera hearing will recommence at 1:00 PM, June 12, 1985, to allow
the parties to ask-for reconsideration of any of the rulings in this order. KCPL
then will be given three days to elther disclose the documents or take other actiom.

It is, therefore,

ORDERED: 1. That the rulings on the documents‘withheld by Kansas Citvy
Power & Light Company are as set out in the above order.

ORDERED: 2. That Exhibit R is.received into the record.

ORDERED: 3. That the in camera hearing will recommence at 1:00 PM,

June 12, 1985.
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ORDERED: . 4.'hat Kansas City Power & Light.xpauv has three days after l

the reconsideration of the rulings in this order to disclose the documents or take

other action.

ORDERED: 5. That this order shalllbecome effective on the date hereof.

BY THE COMMISSION

Harvey G. Hubbs
Secretary

(SEAL)

Cecil I. Wright, Hearing Examiner,
by delegation of autherity under
Commission order ifsued May 17,
1985, pursuant to Section 386.240,
R.S.Mo. 1978.

Dated at Jefferson City, Missouri,
on this 11th day of June, 1985.




. _STATE OF MISSOURI .

In the matter of Kansas City Power &
Light Company of Kansas City, Missouri,
for authority to file tariffs increasing
rates for electric service provided to
customers in the Migsourl service area

of the Company.

PUBLIC SERVICE COMMISSION

In the matter of the determination of
in-service criteria for Kansas City Power
& Light Company's Wolf Creek Generating
Station and Wolf Creek rate base and

related issues.

)
)
)
) Case No, ER-85-128
)
)
)
)
)
)] Case No. ED-85-185
)
)
)

In the matter of Kansas City Power &
Light Company, a Missouri corporation
for determination of certain rates of

depreciation.

Case No. E0-85-224

S S St S N

SUPPLEMENTAL ORDER CONCERNING

DISCOVERABILITY OF WITHHELD DOCUMENTS

On June 11, 1985 an

order was issued containing rulings on the discoverability

of certain documents withheld by Kansas City Power and Light Company (KCPL). The

parties were allowed an opportunity to address those rulings on the record on

June 12, 1985. This order addresses those documents for which reconsideration was

sought on June 12, 1985,

#1080
PROTECTED

#1093
'NOT PROTECTED
{except for deleted part)

This document 1s in response to a request for the thoughts
of Pendleton on areas to be addressed in preparing for the
rate cases. The request 1s from Rasmussen. Neither persomn
is acting as an attorney nor is there any indication a KCPL
attorney requested this information.

There 1is no clear line of where the work product immunity
attaches in the corporate setting under these circumstances.
Rule 57.01(b)(3) seems to include these actions as work
product. No substantial need has been shown.

This document will be disclosed with the deleting of
paragraph 2.




#1113

. PROTECTED
{except for total,
dollar estimate)

#1223
PROTECTED

#1085
PROTECTED

#1715
NOT PROTECTED
#1716, 1717
PROTEGTED

#1779, 1780
NOT PROTECTED

#1556

l!is document includes costs not associated with the rate
case and is work product., No substantial need is shown for
the individual amounts. Only the total dollar estimate
need be disclosed.

KCPL stated the information underiying the graphs has been
disclosed therefore these graphs need not be disclosed.

Staff agreed is work product. No substantial need shown.

Documents relating to spare parts were ordered disclosed
because of the testimony of Staff witness found on page 291
of the transcript of the in camera proceeding. This
tegstimony distinguishes gpare parts Information from O&M and
nuclear fuel, ’

These documents relate to spare parts and so are ordered
disclosed.

Staff has agreed on work product. No substantial need
shown,

It 18, therefore,

ORDERED: 1. That the rulings on the documents withheld by Kansas City

Power and Light Company are as set out in this order.

ORDERED: 2. That this order shall become effective on the date hereof.

(S EAL)

BY THE COMMISSION

ey 4 bl

Harvey G. Hubbs
Secretary

Cecil I. Wright, Hearing Examiner,
by delegation of authority under
‘Commission order issued May 17,
1985, pursuant to Section 386.240,

RSMo 1978.

Dated at Jefferson City, Milsscuri,
on this 13th day of June, 1985. °




STATE OF MISSJURI

PUBLIC SERVICE COMMISSION

In the matter of Kansas City Power &
Light Companv of Kansas City, Missouri,
for authority to file tariffs increasing
rates for electric service provided to
customers in the Missouri service area
of the Company.

Case No. ER-B5-128

Tt St Nl Sl Sl St Nk

In the matter of the determination of
in-service criteria for Kansas City Power
& Light Company's Wolf Creek Generating
Station and Wolf Creek rate base and
related issues, o '

Case No. E0-85-185

N S Sl Nt St N

In the matter of Kansas City Power &
Light Company, a Missourl corporation,
for determination of certain rates of
depreciation. :

Case No. E0-85-224

\.J‘-“ Y N

ORDER CONCERNING SECOND LIST
OF WITHHELD DOCUMENTS

On May 17, 1985, the Commission established an in camera proceeding to
determine whether certain documents withheld by Kansas City Power & Light Company
(KCPL) were discoverable by Commission Staff. The Commissidn delegated its authority
to review the discoverability to one of its Heéring Examiners. Rﬁlings have been
made concerning the first list of withheld documents. This order”involveg a second
list of withheld documents.

During the hearing involving the first list, KCPL indicated it would be
submitting a second list of withheld documents from the files of Charles E. Linderﬁan
(CEL). That list was presented on June 17, 1985. At that time Linderman testified
concerning th preparﬁtion of documents numbered 2029 through 3391 (Exhibit S). As
with the previous 1list, the testimony was general with regard to the préparation of

many of the documents and specific with regard té some of them. KCPL is asserting

work product immunity for all of these documents.




KCPL has deleted the dgscfiptions of some of the docﬁments on Exhibit S,
These were deleted because KCPL is asserting work product immunltv for the selection
‘of these documents to put in variocus files and not for the documents theméelves.

KCPL admits the documents are not work product. KCPL asserﬁs the placing of these
documents within certain files indicates the 1egai opinion or ;ohclusion of KCPL
concerning the dociuments' imporﬁance or legal significance.

Staff presented several witnesses who provided testimony concerning the
subétantial need of Staff forrcertain of the listed documents. After the testimony
of Staff witnesses and Linderﬁan the parties reduced the original liét; Exhibit S, to
8 list of documents still in dispute, Exhibit Z., The documents ligt;a on Exhibit Z
will be those addressed by this order. Staff disputes the claim of work product
immunity for the documents in Exhibit Z and asserts it has shown substantial need for
the documents if a document 1is found to bg work product.

As with the previous order, this order will address each document in 2
summary mannetY in order fo expedite the proceedings. There appear to bé sevgfal"
documenta that can be adﬁressed by éategorv and fhis will be done where possible.

The first category of documents are those for whi;h the descriptions have
5een deleted or obliterated. Since the document$ themselves are not work product,
the claim by KCPL appears to fall outside of the scope of Supreme Court
Rule §6.01(b)(3). Thaf rule only addresses "documents" or "tangible things".. The
work pro&uct sought to be protected is the selection of thegé-doéﬁmeﬁtg; not the
documeﬁts themselves. The selection is "intangible" and therefore arguéblv not
within Rule 56.01(b)(3).

Np other provision of the rule of digcoverv addresséé‘this category of work
product, Withoﬁt'the structure of a rule to apply, there is a question of whether
this type of work product is protected. A good discussion of this problem can be

found in an article on work product in the Cornell Law Review. Special Project, The

Work Product Doctrine,‘68 Cornell L. Rev, 421-980, p. 755 (1983).

Homme




The law ravi«!rticie addrzsses the shortcomi. of Federal Rule-26(b)(3)

ffoﬁ which“Sﬁ.Ol(b)(B) is addﬁfed. Ore of the shortcomings is the failure to address

ihtangible work product. The article concludes that since the rule does not apply,

the U.S. Supreme Court case of Hickman v. Tavlof, 329. U.S. 495 (1947) 1s control=-

ling. Since Halford v. Yandell, 558 S.W.2d 400 (Mo. App. '1977_), discusses the
Hickman case favorably, it is deférmined that Hickman would control this question in
Missauri. ‘

fhe Hickmaﬁ court'appliéd'standards similar to those in Federal
Ruié 26(b)(3) and Mo. Rule 56.01(b)(3) to intangibles. In this instance the
inténgiblé‘work ﬁroduct soﬁght to fe protected is the opiﬁion of KCPL concerning the
legal significance of certain documents, These legal opinions would be absolutely
protected under Rule 56.01(b) (3) if they were in writing. Intangible bpinions and
mental impressions should receive the same protection. Since the documents are not
protected, if a document has not previously been disclosed to Staff it shall be
disclosed with its number obliterated. A list of the numbers.of those documents from
Exhibit S which had their descriptions obliterated or deleted, and which are
diselosed pursuant to this order, will be provided to the Hearing Examiner.

ECPL contends that ail of the documents on this second list were taken from
the files kept by Linderman. Linderman was in charge of the Reconciliation Groﬁp
which prepared the ﬁecanciliation_Packagesr(Rec Pacs) which were ruled diséoverable
in the order cancerning'thé first 1ist. KCPL's position ié that all of tﬁe documents
are from files prepared after October 1984. The Reconeiliation C;oup at that time
was transformed into a Rate Case Group to provide support for KCPL and Kansas Gas &
Electric Company (KGE)-attornevs.

The Rate Case Group (nee Reconciliation Group) was given the task of
preparing Rate Case.Packages (Rate Pacs) on certain issues as directed by KCPL
atfornev Wood and KGE attorney Haines. Linderman‘testified the only persons to

review those files or the Rate Pacs were group members, himself, his supervisor




Charlie Huston, or the two attornevs. KCPL asserted that thgse Rate Pacs were not
used for testimonial purposes and therefore are.ndtrsubject ﬁo the waiver already
agreed to by KCPL, Linderman testified the use.of the work "reconciliation" on some
of the documents is a misnomer and occurred because of the carrv-over of the group.

KCPL stated the documenté on Exhibit § fall into five categories. The
first category are Rec Pacs or drafts of Rec Pacs without group notes. These KCPL
agreéd to turn over to Staff. The second category are documents which are not work
product but which have Rate Case Group note; onithéﬁ. KCPL égréed to.turn over these
documents without the Rate Case Group notes but wifﬁ anv”notes indicating factuai
efrors in the documents. The third catégorv aré &ocuments which are excerpts from
larger documents. KCPL agreéd to disclose the entire document but would remove any
Rate Case Group notes., For these three categories fhe‘agreémént was to disclosé alll
notes made prior to October 1984, which is the time of the switch of the
Reconciliation Group from the reconciliation process to rate case preparatioﬁ.

Catego?v four are the documents with all desériptions deleted or
obliterated: Rulings have been made on these décuments éarlier in this order.
Category five are source ddcuménts which are fuiiv described in‘Exhibif’Y.. Staff is
seeking some of the documents from categories oge, two, three and five with the group
notes, and so has placed them on Exhibit.z even. though KCPL has agreed to disclose
the documents without the group notes. The documents are addressedibeléw as set out
on Exhibit Z,.

Many éoéumeﬁté on this list have "féconciliation"rin théir titie or mention
reconclliations. This carry~over of the term "recongiliation" to the rate case
proéeés causes some questions concerning the purpose of the documents, There is no
evidence, though; to doubt Lindérman's testimon§ qéncérninglthe switch_frdm thé
reconciliation effort to the réte case preparatioﬁ by the group. This deterﬁination

is further supported for some documents because'a copy of the document is carbon

copied to the rate case file. Some of the documents show a carbon copy being sent to




"File" or to "File 1.17", This is assumed to be the rate c!se file, based upon

Linderman's testimony. )

There are serioius-tiuestions concern:ing certain types of ‘documents which
bear the word "reconciliaﬁion“-in‘their Eitle. This group iﬁcludes-documents
entitled "Reconciliation Schedule Group". These documents are undated and there is
no identity to their preparation. Although Linderman's testimony will support many

of the documents which have "reconciliation" in their title or contents, it will not

support the Reconciliation Schedule Group documents. Those documents are

. specifically addressed in.the rulings below.Ar

There are other documents without date or ildentity of the preparer. These
documents are not given work product immunity because of the absence of this
information. Though Linderman testified all of the files weée prepared by his group,
all of the documents in the files weré‘not. Without a date or an identity of the
preparer there 1s no way the determine who prepared the documents or Wheh they were
prepared. Since many of the documents do contain a date énd a group member name or
initiais, the lack of the information on other documents.indicafes they were not
prepared after October 1984 or by a groﬁp member,

There seemed to be some question at the hearing concerning whether Staff
had made specific data requests for éome of the documenté. ‘Staff witnesses’ response
was that tﬂev considered thelir original data requests tg‘be ongoing for any new or
additional information prepared on thé gsubject of the data request. Specific data
requests were made 1f other data was sought, Staff's posifion follows the practice
under the rules of civil procedure for answers to interrogatories. Hopefully, KCPL
has been providing followup information updating Sgaffis data requests as the

information becomes available.

#2029 This document concerns the as-built schedule for
(For KCPL review the Wolf Creek power plant, There is a cover memo
per this ruling) asking Bechtel Power Corporation, the lead archi-

tect and engineer (A/E), for assistance. This
document 1s work product. Staff has a substantial
need for all information concerning the as-built
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schedule not previously disclosed. There are no
handwritten nmotes or conclusions or impressions on
this document. KCPL will review the document te
determine if anv of the information has not
previously been disclosed.

#2030 ) The cover letter of this document indicates the

(For KCPL review . document was prepared to assist personnel working
per this ruling) . on the rate case. The document indicates the

regulations dealt with were those referenced in
Wolf Creek rate case materials such as the Manage-
ment Performance Evaluation, Reconciliation Manage-
ment Summary and Reconcilation Packages. The
document contains discussion of the impact of
individual regulations on Wolf Creek and asks ‘
Bechtel to fill in any gaps and make corrections.
This document is work product. Staff witness
Renken indicated he was secking this document only
if it contained reference to the impact of regula-
tions on Wolf Creek not previously disclosed.
Renken was especially concerned with impacts after
January 1, 1985. Based upon Renken's testimony,
Staff has shown substantial need for any reference
in the document to the regulation impacts not
previously disclosed.

#2031 This document contains ‘three letters from CEL to

PROTECTED Bechtel requesting responses to questions concern-
ing design changes, instrumentation and scheduling.
The letters are dated 2/25/85, 3/8/85 and 3/1/85.
Attached to these letters is a chart of various
systems with variances, turnover delays and DCPs.
The letters ask for Bechtel input to this chart for
KCPL's scheduling effort. This document is work
product since it indicates KCPL's preparation for
the rate case. Staff has not shown substantial
need for this document.

#2032 "This document indicates it is a copy of a study
PROTECTED vhich includes drawings issued for the reactor

- _ . building. The cover letter requests Bechtel to
provide root causes for the design changes.
Linderman indicated these studies were done at the
direction of a KCPL attorney. The study involves
samples drawn by the Rate Case Group. This docu-
ment is work product. - No substantial need was
shown for this study.

#2033 , Work product. This document is seeking explanation
TROTECTED : for certain design changes. Staff could have asked
Bechtel the same questions. No substantial need
shown.
#2035 ' Work product. Rate Case Group preparation. No
PROTECTED substantial need shown. , :
e




#2036 i
(For KCPL reéview
per ruling)

#2037
PROTECTED

- #2039
NOT PROTECTED

#2040°
PART PROTECTED
NOT PROTECTED

#2041
PART PROTECTED

PART NOT PROTECTED

#2042
PROTECTED

#2043
PROTECTED

. #2044
(For KCPL deter-
mination per
ruling)

#2045
PROTECTED

#2046
PROTECTED
(with KCPL
determination
per ruling)

#2047
FROTECTED

#2048
PROTECTED

#2049
PROTECTED

#2050
PROTECTED

. Same as 2029,

Work product. No substantial need shown. Involves
development of chart showing regulatory changes.
Asks for Bechtel input.

These documents were prepared for the Callaway rate
case. Not work product.

This document is an engineering rate coordination
_work list., This is not work product since 1t PART
appears to be a source document. The handwritten

notes are protected.

Same as #2040.

Same as #2035."

This is a status sheet of Bechtel's answers to KCPL
questions. MNo substantial need shown,

Answers to KCPL questions. Staff could have asked
questions. No substantial need shown unless
information: is inconsistent with information
previously disclosed to Staff. :
No gub-

Cover letter to response. No attachment.

stantial need shown.

Attachment #1 1s a status summary and 1s protected
the same as #2042, Attachment #2 are answers to
CEL questions on Wolf Creek design. No substantial
need shown unless information is Inconsistent with
information previously disclosed to Staff.

Work product. No substantial need shown.

CEL questions to Bechtel. The letter indicates the
questions relate to increased material costs
experienced over the definitive estimate. These
questions are work product. No substantial need
‘showm.

CEL questlons to Bechtel.
ghown.

No substantial need

List of information sought by Junium from Daniel to
continue KGE cost reconciliation.
need shown.

No substantial




#2051
PROTECTED

#2052 -
PROTECTED

#2053
FROTECTED

#2054
PROTECTED

#2055
PROTECTED

- #2056
PROTECTED

#2057
PROTECTED

#2058
PROTECTED

#2059
PROTECTED

#2060
PROTECTED

#2061
PART PROTECTED
PART NOT PROTECTED

#2062
(For KCPL deter-
mination per this
ruling)

#2063
PROTECTED -

#2064
PROTECTED

#2077A
PROTECTED

® @
Same as #2049,
Same as {2049,
Same as #2049,
Same as #2049.
Same as #2049,

This is a letter asking Bechtel to do a survey of
their experience on similar projects. No substan-
tial need shown. . -

Same as #2049,
Same as #2049.
Same as #2049.
Same gs #2049:

These are questions from CEL concerning hanger

and piping design. The cover letter indicates
Attachment A was part of the reconciliation effort.
It should be disclosed 1f Staff has not already
received it. Attachment B is a list of hangers
that were voided. This is discoverable if not
already disclosed. The cover letter is protected.

Questions concerning mechanical equipment not
included in definitive estimate. If the items on
this list have been previously disclosed, this
document need not be disclosed, If not, Staff has
a substantial need for the mechanical equipment
listed.

Preparatioﬁ of rate caée'strategy.
Same as #12063.

This is a list of Reconciliation Group/Rate Case
Group responsibilities for certain Rate Pac devel-
opment., No substantial need shown..




#2084
PROTECTEDN

#2085
PROTECTED

#2086
PROTECTED

#2088
PROTECTED

#2089
PROTECTED

#2090
PROTECTED

#2091
PROTECTED

#2092
PROTECTED

#2093
PROTECTED

#2094
PROTECTED

#2097
PROTECTED

#2098
NOT PROTECTED
#2099
PROTECTED

#2100
NOT PROTECTED

#2101
PROTECTED

#2102
NOT PROTECTED

#2103
PART PROTECTED

PART NOT PROTECTED

r

. Staffing of Reconciliation Gr /Rate Group. No

subgtantial need shown. -

Same as #2084.

Work product. Cover memo and notes. No
substantial need shown.

Work product. Handwritten notes of meeting. No
substantial need shown.

Same as #2084.

Same as #2034,

Same as #2084,

Same as #2084.

Work product. No substantial need shown.

Same as #2084,

Work product. Data for use in rate case. No
substantial need shown.

This document is not work product. The notes are’
not protected since some are corrections and others
indicate areas that need further explanation.

Same as #2097.

~ Same as #2098.

Same as #2097.

Same as #2098.

Same as #2097. Attachment same as #2098.




#2104
PROTECTED (with
KCPL review per
order)

#2105
(For KCPL deter-
mination per
ruling)

#2106
PROTECTED

#2107
NOT PROTECTED

. #2108
PROTECTED

#2109
NOT PROTECTED

#2110
PROTECTED (with
KCPL review per
order)

#2111
PROTECTED (with
- KCPL review per
order)

#2112
(KCPL review .
per ruling)

#2113
{KCPL review
per ruling)

#2114
PROTECTED

This document is work product and indicates all
information is from UE rate case testimonv, 1985
Forecast Reconciliation Package I.L. Overtime
Costs, 1985 Reconciliation Backup Package I.L.
Overtime Costs, supplementary documentation, and
applicable data requests; No substantial need has
been shown for this document. If the backup
packages have not been disclosed to Staff, Backup
Package I.L. Overtime Costs shall be disclosed.
KCPL should review this document in relation to
information provided Staff in the reconciliation
packages to determine whether there are any factual
inconsistencies between this data and that provided
Staff. These inconsistencies will be provided to
Staff.

If this information has not been disclosed to Staff
this document shall be disclosed. If this informa-
tion has previously been disclosed to Staff, this
document is protected.

Work product; étrategv.

This is not work product.

Strategy cover memo attached to document #2104.
Cover memo. Not work proaduct.

Same as #2104,
Same as #2104.

This is work product. If the source information
for preparing this document has not been disclosed
to Staff, this document shall be disclosed because
of substantial need.

The cover letter and memo are the same as #2097.
The cover page for Attachment A has notes which are
protected. The rest of Attachment A and all of
Attachment B are discoverable if not already
provided to Staff.

Questions by CEL and respomses. Work product. No
substantiasl need shown., -

PR . Vool AL : : A cdalod



#2115
IROTECTED

#2116
WOT PROTECTED

#2117
(2 copies)
PROTECTED

#2118
(2 coples)
PROTECTED

#2119
PROTECTED

#2120
PROTECTED

#2121
PROTECTED

#2122
PRCTECTED

#2123
PROTECTED

#2124
{(For KCPL review
per this ruling)

- #2125
NOT PROTECTED

#2126
PROTECTED (with
KCPL review per
order)

#2127
PROTECTED

"~ Same as #2114,

Per the summary of document, this document contains
a "narrative description of the process used by the
Wolf Creek Reconciliation Group to prepare summary
reconcilation packages and subsequent reconcilia-

tion backup packages." If this information has not
been disclosed to Staff, it shall be disclosed per
previous rulings concerning reconciliation pack-

ages.,

Work product. Rate case review packages. No
substantial need shown.

Same as #2117.

Same as #2117,

Same as #2117,

Same as #2117.

Same as #2117,

Same as #2117.

This document contains the data collected on the
issue of the DIC Backcharge Program. If the data
collected has not previously been disclosed to
Staff, it shall be disclosed based upon substantial
neaed. Onlvy that data not previously disclosed need
be released. Co

The cover letter dated 4/2/85 from Borgman 1s dis-
coveragble. The rest of the document are responses
to data requests and other documents generated
before October 1984. These documents are discover-
able if not already disclosed to Staff.

Same as #2104,

. Notes from reconcilation review meeting with

Mansher & Winn. No substantial néed shown.
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#2128
PROTECTED

#2129
(RCPL review
per ruling)

#2130
PROTECTED

#2131
PROTECTED

#2132
NOT PROTECTED

#2134
(Fer KCPL
determination
ruling)

#2135
(For KCPL
determination
per ruling)

#2136 h

PROTECTED (with

KCPL review per
order)

#2137
PROTECTED

£2143
PROTECTED (with
KCPL review per
order)

#2144

PROTECTED

#2145
{(KCPL review
per ruling)

#2146
(KCPL review
per ruling)

#2147
(KCPL review
per ruling)

Work product. This is an index for completing the
as-built schedule. No substantial need shown.

This is a handwritten document concerning the
as-built schedule. This document need not be dis-
closed if the information contained therein has
previously been disclosed to Staff. If it has not,
there i5 substantial need.

Same as #2128,
Work product., No substantial need shown.
This document and attachments are not work product.

Work product, This document concerns the as-built
schedule. Substantial need has been shown for this
document 1if the information has not previously per
been disclosed to Staff.

This is the same document as #2134 with a note "To
go to OKA".

Same as #2104.

This document contains a draft of #2136 with notes
by Junium. No substantial need shown.

Same as .#2104.

Same as #2137 except notes are by Borgman.

This document is a handwritten sumﬁarv of overtime
costs. ~Not discoverable unless basic data is _
different from that released to Staff in Rec Pacs.

Same as #2145.

Same as #21@5.
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#2148
{KCPL review
. per ruling)

- #2150
PROTECTED

#2152
(KCPL review per
ruling/delete
portions not
sought by Staff)

#2153
(KCPL review per
ruling/delete
portious not
sought by Staff)

- #2154
(KCPL review
per ruling)

#2156
PART PROTECTED
PART NOT PROTECTED

#2157
PROTECTED

#2159
(KCPL review
per ruling)

#2160
PART PROTECTED
PART NOT PROTECTED

#2161
(KCPL review
per ruling)

#2162
{KCPL review
per ruling)

-which shall be diseclosed.

~disclosed to Staff.
‘Staff.

. n

Same as #2145.

This appears: to be a worksheet prepared by Hannon.
No substantial need shown.

This document contains a combination of handwritten
calculations and a draft of a Rate Pac. These
documents need not be disclosed 1f source documents
and facts have been disclosed previously to Staff,

Same as #2152. Remove portions not sought by
Staff. '

Same as #2152. No Staff deletions.

This document containg questions of Rate Group to
DIC personnel concerning overtime. No substantial
need has been shown for these.. There is a document
entitled "Overtime Data Corrections" dated 1/15/85
There is alsc an attach-
ment with answers to questions. Substantial need
has been shown for this attachment.

‘Remove portion not sought by Staff. Question 8

Wolf Creek overtime worksheets is protected. No
substantial need has been shown for other portions
of this document.

Delete portion not sought by Staff, This document
should be disclosed if underlyving data has not been
disclosed or if it is inconsistent with data
already provided to Staff.

Remove portions not sought by Staff. The graphs
are work product and no substantial need is showm
unless underlying data has not been disclosed. The
construction management portion labeled "Huston" 1s
not work product,

This document need not be discloszed unless the
underlying data has not been disclosed to Staff or
it is inconsistent with that data previously

Remove portions not scught by .

Same as #2161. Remove portion not sought by Staff.
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#2163 " Same as #2161. Remove portions not sought by
(KCPL review ' Staff.
per ruling) :

#2165 This document is not work product, There are no
NOT PROTECTED ' handwritten notes,

#2166 These are again graphs of overtime at Wolf Creek.
(KCPL review . This data is through December 1984, Treat the same
per ruling) ~as #2161, ,

#2167 Same as #2166,

(KCPL review
per ruling)

#2168 Same as #2166.
{KCPL review '
- per ruling)

#2169 ) Same as #2166.
(KECPL review
per ruling)

#2170 Same as #2166.
(KCPL review
per ruling)

#2171 ' Not work product.. Notes are protected.
PART PROTECTED .
PART NOT PROTECTED

#2172 Same as #2171.
PART PROTECTED .
PART NOT PROTECTED

#2173 Same as #2171.
PART PROTECTED
PART NOT PROTECTED

#2175 Same as #2161,
{KCPL review
per ruling)

#2177 Same as #2161,
(KCPL review
per ruling)

#2178 - Same as #2171. ' o T
PART PROTECTED .
ART NOT PROTECTED

#2179 Same as #2171. This document 1is not work product.
PART PROTECTED ' :
ART NOT PROTECTED




#2180
PART PROTECTED
PART NOT PROTECTED

#2192
(For KCPL review
per ruling)

#2222
PROTECTED

- $2223
NOT PROTECTED

#2224
PROTECTED

#2225
. PROTECTED

#2230
NOT PROTECTED

#2231 ,
NOT PROTECTED

#2232
NOT PROTECTED

#2242
PROTECTED

#2243
PROTECTED

#2247
PROTECTED

#2248
NOT PROTECTED

#2249
NOT PROTECTED

#2250
PROTECTED

#2251
PROTECTED

. No substantial need showm.

The graph and calculation chart’re work product,
The DIC "Time Schedul-
ing Work Schedule Listing" appears to be a source
document. It is discoverable.. If the notes are

~ Rate Case Group notes, they may be obliterated.

This is information provided to the Rate Case Group
by KGE emplovee. Any facts or data contained
therein inconsistent with the information previous-
ly given Staff shall be disclosed.

Work product. No éubstantial need shown.

This is work product. Based upon Staff witness
Renken's testimony, this area has not been fully
responded to by KCPL. There is thercfore a
substantial need for information concerning
instrumentation.

Work product. No substantial need shown.

Same as #2224,

Not work product. No date.

Same as #2230.

Same as #2230.

Work product. No substantial need shown.

Same.as #2242,

Work product. U¥No substantial need showm.

Work product. Substantial need has been shown for
any data incongistenF with previous disclosures.
Not work product,

Work product.

Ko substantial need shown.

Work product. No substantial need shown.
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#2252
PROTECTED

#2253
PROTECTED

#2254
PROTECTED

#2255
NOT PROTECTED

#2256
PROTECTED

#2257
PROTECTED

#2258, #2259,
#2260, #2261
PROTECTED

#2262
PART PROTECTED
PART NOT PROTECTED

#2263
¥OT PROTECTED

#2264
NOT PROTECTED

#2265
NOT PROTECTED
(Notes protected
per ruling)

#2266
NOT PROTECTED

#2267
PART NOT PROTECTED
PART PROTECTED

#2268
PROTECTED

#2269
PROTECTED

#2270
NOT PROTECTED

#2271
PROTECTED

Samg as #2251.

Same as #2251.

Same as #2251;

Computer rum not work product.

No substantial need showm.

Work product.

Same as #2256,

Same as #2256,

Same as #2256 except tax information attachment is
not work product.

No date, no identity of preparer. Not work
product, '

Same as #2263.

Not work product. Notes are protected if they do
not indicate errors in the basic document.

Not work product.

Cover page not work product. The rest of the docu-
ment is work product. No substantial need shown.

Work product. No sﬁbstantial need showm.
Work product. No substantial need shown.

Undated, no identity of preparer.

Not work
product. '

Work product. No substantial need shown.




#2272
. PROTECTED

#2273
(KCPL determina-
tion per ruling)

#2274
PROTECTED
#2275
NOT PROTECTED

#2276
NOT PROTECTED

#2277, #2278,
#2279
PROTECTED

#2280
PART PROTECTED

PART NOT PROTECTED

#2281
PROTECTED

#2282
NOT PROTECTED

#2283
PROTECTED

#2284
PROTECTED

#2285, #2286,

#2287, #2288,

#2289
PROTECTED

#2290, #2291
NOT PROTECTED

#2292
NOT PROTECTED

#2293, #2294,
#2295
NOT PROTECTED

#2296, #2297
NOT PROTECTED

Same as #2271,

Work product. No substantial need shown unless in-
formation is inconsistent with information
previously disclosed to Staff.

Same as #2271,

These documents are entitled Reconciliation
Schedule Group, therefore they come within previous
rulings on Reec Pacs.

No date, no identity of preparer. Not work
product.
Work product. No substantial need showm.

Work product. No substantial need
instrumentation information.

shown except for

Work product.

No substantial need shown.

No date, no identity of preparer. Not work

product.

Work product,

No substantial need shown.

Same as #2283,

Same as #2283.

Same as #2171.

Same as #2171.

Same as #2275.

#2171,

Same as



#2298
PROTECTED

#2299
(KCPL determina-
tion per ruling)

#2300
PROTECTED

#2301
NOT PROTECTED

#2302, #2303,
#2304
PROTECTED

#2303
PROTECTED

#2306
PROTECTED

#2307
NOT PROTECTED

#2308
NOT PROTECTED

#2309
NOT PROTECTED

#2310
NOT PROTECTED

#2311
NOT PROTECTED

#2312
NOT PROTECTED

- #2313
NOT PROTECTED

#2314
PROTECTED

#2315
PROTECTED

#2316
NOT PROTECTED

#2317
NOT PROTECTED

Work prodﬁct. No substantial need shown.

Work product. Involves as-built schedule. Sub-
stantial need if information is inconsistent or
not previously disclosed to Staff,

Work product. No substantial need showm.

No date, no identity of preparer, Not work
product.

Work product. No substantial need shown.
Work prodﬁct. No substantial need shown.
Same as #2305.

Same as #2301.

Same as #2301. .

Same as #230;.

Samelag #2301.

Same as #2301.

Not work product.

Not work product.

Same as #2104.

Same as #2305.

Same as #2296,

Same as #2301,
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#2318, #2319 Not work product.
NOT PROTECTED

#2320, #2321,
#2322, #2323,

#2324 Same as #2305.
PROTECTED :
#2325 Same as #2292.

NOT PROTECTED

#2326, #2327,
#2328, #2329,
#2330, #2331,

#2332, #2333 Same as #2305.
PROTECTED
#2334 Same as #2301,

NOT PROTECTED

#2335, #2336 Same as #2292.
NOT PROTECTED

#2337 Same as #2180.
PART PROTECTED
PART NOT PROTECTED

#2338, #2339,

#2340, #2341,

#2342, #2343,

#2344, #2345, -

#2346 Same as #2305.

PROTECTED
#2347 Same as #2301.

NOT PROTECTED

#2348, #2349, . '
#2350 . Not work product. Same as #2305.

PROTECTED
#2353 Same as #2301.
NOT PROTECTED

#2357, #2358 Work product, No substantial need shown.
PROTECTED . '

#2359 The basic document is not work product. Dates have
PART NOT PROTECTED been added. Thevy are dilscoverable. Any other
PART PROTECTED notes or marks may be deleted.

#2360, #2361 "Bame as #2171.

PART NOT PROTECTED
PART PROTECTED
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#2362
PROTECTED

#2363, #2364
NOT PROTECTED

#2365

PART ¥OT PROTECTED

#2366, #2367,
#2368
PROTECTED

#2369
{for KCPL
determination
per ruling)

#2370
{for KCPL
determination
per ruling)

#2374, #2375
PROTECTED

#2376
NOT PROTECTED

#2377
PROTECTED

#2378
(for KCPL deter-

mination per ruling)

(#2379)

#2380, #2381,
#2382
PROTECTED

#2383
NOT PROTECTED

#2384, #2385
(For KCPL
determination
per ruling)

#2386
NOT PROTECTED

i 1
e ol she b ootk e, Cima ﬂu..‘.. CENN

Work product. No substantial need shown.

These documents contain preoperational daily status
reports through early 1985. Staff has shown sub-
stantial need for thls information.

Same as #2171.

Work product. No substantial need shown,

This document contains information from Bechtel
concerning corrections to engineering release
dates., If these dates or the data are inconsistent
or have not been disclosed to Staff previously,
they shall be disclosed.

The date of this document is 1/18/85 so is with
work done by Rate Case Group and is work product.
If dates contained therein are inconsistent with
dates previously given Staff, those dates shall be
disclosed,

Work product., No substantial need shownm.

Undated, no identity of preparer. Not work

product,

Work product. No substantial need shown.

Same as #2369.

(Description obliterated group.)
Same as ff2377.
Same as {2292, .

This is work product. Substantial need is shown
for any dates or data that is inconsistent with
that previously disclosed to Staff.

Not work product.
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#2389
PROTECTED

#2390, #2391
#2392
PROTECTED

#2402
PROTECTED

#2545
PROTECTED

#2546
NOT PROTECTED

#2547, #2548
NOT PROTECTIED

#2549, #2550
NOT PROTECTED

#2551, #2552,
#2553, #2554,
#2555

NOT PROTECTED

#2556, #2557,
#2558, #2559,
#2560, #2561,

- #2562, #2563,
#2564, #2565,
#2566, #2567,
#2568

NOT PROTECTED

#2571

#2572
NOT PROTECTED

#2573
NOT PROTECTED

#2574
NOT PROTECTED

#2575, #2576,
#2577, #2578,
#2579

NQOT PROTECTED

#2580, #2581
PROTECTED

Work product. No substantialQed' shown.,

Same as #2389,

Work product. No substantial need shownm.

Rate Pac, Same as #2104.

Reéonciliation Schedule Group documents., Same as

#2275.

Same as #2546. Undated, no identity of preparer.

Same as #2546,

Same as #2546.

Same as #2546,

Reconciliation Group document dated 3/7/84. This
is subject to ruling concerning Rec Pac informa-
tion. -

Same as #2546.

No date, no identity. of preparer. Not work

product.

Not work product. Document dated 3/19/84,

Same as #2574, Dated 3/84.

Rate Pacs. Seame as #2104.
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#2583, #2584,
#2585, #2586,

#2587, #2588

NOT PROTECTED

#2606
PROTECTED

#2607
NOT PROTECTED

(#2611 &
#2612)

#2613, #2614,
#2615, #2616
NOT PROTECTED

#2619, #2620,
#2621, #2622,
#2623, #2624,
#2625, #2626
NOT PROTECTED

#2628
NOT PROTECTED

#2630
NOT PROTECTED

#2631
NOT PROTECTED

#2632
NOT PROTECTED

#2633
NOT PROTECTED

#2635, #2636
NOT PROTECTED

#2639
NOT PROTECTED

(#2640)
2641
PROTECTED

#2642
NOT PROTECTED

These documents concerning instrumentation and so
are covered by the substantial need found for this
information. These documents are also undated and
no identity of preparer. :

Rate Pac, Same as #2104.

Undated, no identity of preparer. Not work
product.

(These documents were two of those whose descrip-
tion was cobliterated.)

No date, no identity of preparer. It involves

instrumentation.

Undated, no identity of preparer. Not work
product, '

Document dated 4/27/84. Attached is Labor Craft
Summary printout. This is not work product.

Same as #2619;

Same as #2619 and concerns instrumentalities.

Same as #2628,

Same as #2619,

Same as #2619 and attachment is not work product.
Not work product.

(Docu?ent is one on list with description obliter-
ated.

Work product. No substantial need shown.

Same as #2619.




#2643
PROTECTED

#2644, #2645,
#2646, #2647
NOT PROTECTED

#2648, #2649,

#2650, #2651,

#2652
PROTECTED

#2654%

#2655, #2656
PROTECTED

#2657, #2658,
NOT PROTECTED

#2659
PROTECTED

#2660, #2661,
#2662, #2663,
#2667, #2669
#2670, #2673,
#2674, #2675,
#2676, #2679.
NOT PROTECTED
(#2668, #2671,

#2672 were stricken
by Staff at hearing)

#2688
(KCPL determina-
tion per ruling)

#2689
(For KCPL
determination
per ruling)

#2691
PROTECTED

#2692
PROTECTED

#2693
PROTECTED

#2694, 2696
PROTECTED

Same as #2641. . l

Same as #2619.

Same as #2641.

*Missihg {there were scme loose pages in file).

Same as_#2641.
Same as #2619.

Same as #2641.

Same as #2619,

If this document or the information on it has not
previously been disclosed, there is substantial
need for its disclosure, otherwise 1t 1s protected.

" Work product. There is substantial need for any

information contained in the document which has not
previously been disclosed or is inconsistent with
information previously disclosed.

Work product. No substzantial need shown.

Same as #2691.

Same as #2691,

Same as #26%1.
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#2697
PROTECTED

#2698
PROTECTED

#2699
(For KCPL
determination
per ruling)

#2700, #2701
NOT PROTECTED

#2703, #2704
PROTECTED

#2705, #2706,
#2707
NOT PROTECTED

#2709
(For KCPL deter-
mination per
this ruling)

#2710 .
(For KCPL deter-
mination per
this ruling)

#2711
(For KCPL deter-
mination per
this ruling)

#2712
(For KCPL deter-
mination per
this ruling)

T #2715
(For KCPL deter-
mination per
this ruling)

#2716
PROTECTED

#2717
NOT PROTECTED

#2718
NOT PROTECTED

- Work product.

Same as #2691.

Rate Pac. WNo substantial need showm.

Same as #2689,

No date, no identity of preparer. Not work

product.

No substantial need showm.

Same as #2700.

Same as #2062.

Response to #2709. Same ruling.

Response to #2709, Same ruling.

Responses to questions from CEL. This is work
product. No substantial need shown unless dat
inconsistent with that previously disclosed to
Staff, ‘

Same as #2712.

Work product. No substantial need shown.

No date, no identity of preparer. Not work

product,

Same as #2717.

a
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#2719
NOT PROTECTED

#2720
(For KCPL deter-
mination per
this ruling)

#2721
PROTECTED

#2722
PROTECTED

#2723
PROTECTED

#2724
PROTECTED

#2725
PROTECTED

#2726
(For KCPL deter-
mination per
this ruling)

#2727
PROTECTED

#2728
(For KCPL deter-
mination per
this ruling)

#2729
{For KCPL deter-
mination per
this ruling)

#2730
(For KCPL deter-
mination per
this ruling)

#2731
PROTECTED

#2732
(For KCPL deter-
mination per
this ruling)

#2733
PROTECTED

III Same

Same

Same
Same
Same
Same
Same

Same

Same

Same
Same
Same

Same

Same

Same

as

as

as

as

as

as

as

as

as

as

as

as

as

as

as

#2717,

#2712,

#2716.
#2716,
#2716,
#2716.
#2716,

#2712.

#2716.

‘#2712,

#2712.

#2712,

#2716,

#2712,

#2716,
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#2734 Same as #2712.
(For KCPL deter-

mination per
this ruling)

#2735 Same as #2716,
PROTECTED
#2736 ~ Same as #2712,

(For KCPL deter-
mination per
this ruling)

#2751, #2752, , .

#2753 Basic document is not work product. Notes are work
PART PROTECTED product. Any dates which are inconsistent with
PART NOT PROTECTED those provided Staff shall be disclosed. No sub-

stantial need shown for other notes or marks.

#2754 Same as #2716.
PROTECTED
#2761, #2762 Same as #2717.

NOT PROTECTED

#2763, #2764,

#2765, #2768,

#2770, #2771 Same as #2717.
NOT PROTECTED

#2772 This document shows date of 3/13/84. NWot work

NOT PROTECTED product.
#2774 : Not work product.

NOT PROTECTED

#2778, #2779,
#2780 Same as #2717.
NOT PROTECTED

#2781 ‘ Same as #2717.
NOT PROTECTED

#2782 Not work product.
NOT PROTECTED

#2785 ~ Same as #2716.
PROTECTED

#2795 Same as #2717.

NOT PROTECTED

#2796 Document dated October 1983. Not work product,
NOT PROTECTED ’ ‘




#2805
~NOT PROTECTED

#2706, #2807
#2808
* PROTECTED

#2709, #2810

#2811, #2812

#2813, #2814
#2815
PROTECTED

#2819, #2820,
#2821, #2822
NOT PROTECTED

#2828, #2829
'NOT PROTECTED

#2832, #2833,
#2834, #2835
PROTECTED

#2836, #2838
PROTECTED

#2939
NOT PROTECTED

#2840, #2841,

#2842, #2843

#2844, #2845
NOT PROTECTED

#2846
NOT PROTECTED

#2847, #2850,
#2851
NOT PROTECTED

#2853
NOT PROTECTED

#3854, #2855
NOT PROTECTED

#2856, #2857
PROTECTED

#2858
PROTECTED

Same as #2717. _ .

Same as #2716.

Same as #2716.

Same as #2717.

Same as #2717. #2829 had no notes.

Same as #2716.
Same as #2716.

Not work product.

Same as #2717.

bocument dated 8/25[84. Not work product.
Same as #2717,

got work product, I found no notes.

Not work product.

Rate Pacs. No substantial need shown.

Same as #2716.
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#2859, #2860
PROTECTED

#2861
NOT PROTECTED

#2862
PROTECTED

#2863, #2864,
#2865
NOT PROTECTED

#2866
PROTECTED

#2872
PROTECTED

#2873
PROTECTED

#2874
PROTECTED

#2875, #2876
#2877
PROTECTED

#2878, #2879,
#2880, #2881,
#2882, #2883
#2884
PROTECTED

#2886, #2887,
#2888, #2889,
#2890, #2891,
#2892, #2893,
#2894, #2895,
#2896, #2897
PROTECTED

#2898, #2899,

#2900, #2901,

#2902
PROTECTED

#2903
PROTECTED

#2904
PROTECTED

Same as #2716,

Not work product. All documents are dated before
10/84.

Same as #2716.

Same as #2717,

Same as #2716,

Same as #2716.

Excerpt is work product. No substantial need
shown, _

" . Rate Pac. No substantial need shown.

shown.

Same as #2716,

Same as #2716.

Same as #2717, Even though undated and no identity
of preparer, contents indicate rate case prepara-
tion.

Rate Pacs; No substantial need shown.
Same as #2716.

Rate Pac. No substantial need shown.




.Same as #2716, .

#2913, #2914, : £
#2915, #2918,
#2917, #2918,
#2919, #2920,
#2921, #2922,
#2923, #2924,

#2905
PROTECTED

#2925, #2926 These documents are Rate Case Package preparation
PROTECTED documents. No substantial need shown.

#2928 Not work product.
NOT PROTECTED

#2929 Same as #2716,
PROTECTED

#2930 Same as #2928,

NOT PROTECTED

#2931, #2932,
#2933, #2934,
#2935, #2936,
#2937, #2938

#2939 ‘Same as #2913, et al.
PROTECTED

#2940, #2941 Same as #2913, et al.
'PROTECTED

#2942, #2943,

#2944, #2945 Rate Pac. No substantial need shown.
PROTECTED .

#2946 Same as #2716,
PROTECTED

#2947, #2948 Same as #2716.
PROTECTED

#2949, #2950,

#2951 Same as #2913, et al.
PROTECTED

#2953, #2954 Same as #2913, et al,
PROTECTED

#2955, #2956 Same as #2913, et al,
PROTECTED

#2957, #2958 Same as #2913, et al.
PROIECIED :

#2959, #2960 Same as #2913, et al.
PROTECTED i
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#2962
PROTECTED

#2963, #2964
PROTECTED

#2965
PROTECTED

#2966, #2967,
#2968, #2969,
#2970, #3035,
#3036, #3071
NOT PROTECTED

#3109, #3110,
#3111, #3112,
#3113, #3114,
#3115, #3116,
#3117, #3118,
#3119
PROTECTED

#3120, #3121,
#3122, #3123
NOT PROTECTED

#3124, #3127
PROTECTED

#3126, #3128
NOT PROTECTED

#3129
KOT PROTECTED

#3130
NOT PROTECTED

#3131
NOT PROTECTED

#3132
NOT PROTECTED

#3133
NOT PROTECTED

#3137, #3138
PROTECTED

#3139
NOT PROTECTED

Rate Pac. No substantial need showm.
Same as #2716.

Same as #2716.

Same as #2717.

Rate Pacs. No substantial need shown,

Same as f#2717.

Same as #2716.

Same as #2717,

Not work product. Rate case related notes are work
product. No substantial need shown.

Not work product.

Document dated 6/84. Not work product.

Same as #3131.

Ko date or identity on cover page. Other documents
not work product,

Rate Pacs. No substantial need shown.

Kot work product,
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#3140, #3141,
#3142 -
PROTECTED
#3143
NOT PROTECTED

#3144
NOT PROTECTED

#3145
NOT PROTECTED

#3146
PROTECTED

#3147
NOT PROTECTED

#3148

PROTECTED

#3149
NOT PROTECTED

#3150
PROTECTED

#3151
NOT PROTECTED

#3152
PROTECTED

#3153
NOT PROTECTED

#3155
NOT PROTECTED ’

#3156, #3157
PROTECTED

#3158
NOT PROTECTED

#3159
PART PROTECTED

PART NOT PROTECTED

#3160
NOT PROTECTED

#3161, #3162
PROTECTED

Work prpdgct. No
Not work prodiuct.
corrections.
Not work product,
Not work preoduct.
Work product. No
Not worklproducF.
Séme as #3146,
Same as #314?.
Same as #3146.
Same aql#3147.
Same ;s #3146.
Not work product.
Not work product.

Work product. No

Not work product.

First two pages not work product.
pages are work product.

Same as #3155,

Work product. No

substantial need shown.

The only notations appear to be
They are not protected.

No notes.
No notes.

substantial need shown.

substantial need shown.

substantial need shown.
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#3163
NOT PROTECTED

#3164
PROTECTED

#3165
NOT PROTECTED

#3166
NOT PROTECTED

#3167
PROTECTED

#3168, #3169,
#3170
NOT PROTECTED

#3173, #3174,
#3175
NOT PROTECTED

#3176, #3177
NOT PROTECTED

#3178 _
NOT PROTECTED

#3179, #3180,
#3181, #3182,
#3183

PART PROTECTED

Same as #3155.

Work product. No substantial need shown.

Same as #3155.

PART NOT PROTECTED

#3192, #3195
PROTECTED

#3196
NOT PROTECTED

#3197
PROTECTED

#3198, #3199,

#3200, #3201,

#3202, #3203
NOT PROTECTED

#3204
PROTECTED

Not work product.

Same as #3164.
Same as #3155.

Not work product. Reconciliation Schedule Group.
No date, no identity of preparer.

Not work.product.

Not work product. Notations are work product. No
substantial need shown.

Work product. No substantial need shown.

Not work product. Dated 7/5/84.

Same as ##3192.

No date, no identity of preparer.

Rate Pac. No substantial need showm.




#3205, #3206, .

#3207
NOT PROTECTED

#3208
NOT PROTECTED

#3209, #3210
NOT PROTECTED

#3211
NOT PROTECTED

#3212
PROTECTED

. #3213, #3214
NOT PROTECTED

#3215
PROTECTED

#3216
NOT PROTECTED

#3217
NOT PROTECTED

#3219, #3221
NOT PROTECTED

#3222, #3225
NOT PROTECTED

#3227, #3229,
#3230
NOT PROTECTED

#3232
NOT PROTECTED

#3236, #3237,
#3238
PROTECTED

#3240
PART PROTECTED

PART NOT PROTECTED

#3242, #3246
NOT PROTECTED

#3247, #3248
PROTECTED

Not work product. .

Same 18 #3198,

Same as #3205,

Same as #3198.

Work product., No suﬁstantial need showm.
Same as #3198,

Same as #3212,

Same as #3205,

Same as #3198,

Not work product.

Same as #3198,

Not work product. For #3230 the only handwritten
notes are top of first page and numbers on

fourth page. These are protected if not
corrections or made prior to Cctober 1, 1984,

Same as #3198.
Rate Pacs, No substantizl need shown.

Not work product. Notes are work product. No sub-
stantial need shown.

Same as #3198,

Rate Pacs. No substantial need shown.
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#3249
NOT PROTECTED

#3251
PROTECTED

#3253
NOT PROTECTED

#3254, #3255
PROTECTED

#3256
PROTECTED

#3257, #3259,
#3260, #3261
NOT PROTECTED

#3262, #3263
NOT PROTECTED.

#3264, #3265
PROTECTED

#3267
PROTECTED

#3269
NOT PROTECTED

#3271, #3272
PROTECTED

#3292
NOT PROTECTED

#3303
PART PROTECTED

PART NOT PROTECTED

#3308
NOT PROTECTED

#3316, #3317
#3318
PROTECTED

#3319, #3320
NOT PROTECTED

#3321
NOT PROTECTED

Same as #3198,
Rate Pac., No substantial need shown.
Same as #3198,

Rate Pacs, No substantial need shown,

Work product. No substantial need shown.

Not work product.

Same as #3198,

Rate Pacs. No substantial need showm,
Work produgt. Yo substantial need shown,
Same as #3}98.

Rate Pacs. Ko substantialrneed showm.

Same as #3198,

Not work product. Whatever notes are on document

are protected,
Not work product.

Work product. WNo substantial need shown.

Same as #3198,

Not work product. Reconciliation Schedule Group,
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#3222, #3223

" NOT PROTECTED

#3325
PROTECTED

#3326
NOT PROTECTED

#3327
PROTECTED

#3328
NOT PROTECTED

#3329, #3330
PROTECTED

#3331
NOT PROTECTED

#3332, #3333 .
PROTECTED

#3334
NOT PROTECTED

#3335
PROTECTED

#3336
NOT PROTECTED

#3337
PART PROTECTED

PART NOT PROTECTED

#3338
(For RCPL review
per ruling)

#3351

NOT PROTECTED

#3352, #3353

'NOT PROTECTED

#3354

~ NOT PROTECTED

#3355
NOT PROTECTED

Same as #3198.

Work product. No substanFial need shown.
Not work product.

Same as #3325.

Same as #3326.

nge as #3325,

Not work product.

Work product. No substantial need shown.
Same as #3331.

Work product. WNo substantial need shownm.
Same as #3198.

Basic document, not work product. Notes on first
page are protected.

This document indicates it was sent to Chuck (CEL)
on 1/25/85. There is no indication of when it was
prepared. If prepared after October 1, 1985, it is
work product and is protected. TIf prepared before

"October 1, 1985, it is not work product.

Not work product.
Same as #3198.

Not work product. Reconciliation Schedule Group.

Same as #3198.
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#3556
PROTECTED

#3357
NOT PROTECTED

#3358
PROTECTED

#3359
NOT PROTECTED

#3360
PROTECTED

#3361
PROTECTED

#3362, #3363
PROTECTED

#3364
PROTECTED

#3365
PROTECTED

#3366
PROTECTED

#3368, #3369,

#3370
NOT PROTECTED

#3371
PROTECTED

#3372, #3373
PROTECTED

#3374
PROTECTED

#3375, #3376
PROTECTED

#3377, #3378
PROTECTED

#3379, #3380
PROTECTED

#3381
PROTECTED

Work product. No substantial need shown.
Same as #3354,

Same as #3356,

.Same. as #3354,

Same as #3356.

Rate Pac. WNeo subsﬁaﬁtial need shown.
Work product. No substantial need shown.
Rate Pac. Ko substantial need sho*n.
Work product. No substantial need shown.

Rate Pac. No subst&ntial need shown.

Not work product,

Rate Pac.- No substantial need shown.
Work Product. No substantial need shown.
Rate Pac. No substantiai ﬁeed shown..
Same as #3372.

Rate Pacs. No substantial need shownm.
Same as #3372,

Rate Pac. No substantial need showm.




#3382, #3383 I ‘Same as #3372, .

PROTECTED

#3384 Rate Pac. WNo substantial need ghowm,
PROTECTED

#3385, #3386 Same as #3372.
PROTECTED

#3387 Not work product. Notes are protected.

PART PROTECTED
. PART NOT PROTECTED

#3388 Same as #3198,
NOT PROTECTED ‘

#3389 Not work product.
.NOT PROTECTED

#3390 Work product. No substantial need shown.
PROTECTED

#3391 Rate Pac. No substantial need shown.
PROTECTED

The above rulings have been made with two basic concepts in mind. One is
the purpose of the work product doctrine. That purpose is to allow a party to
prepare its collection, evaluation and presentation of the facts withouﬁ fear of an
adverse party discovering that case preparation before trial. The second concept 1is
the need for full discloéure of 2ll relevant facts cqncerning a public utility's
operations to allow Staff to properly evaluate ;he utility's operations. The
company's records are the only source of facts for the Staff to prepare its case.

Based upon the above two competing concepts, theée rulings have been made
toward disclosing all informati;n which is inconsiétent with information previously
provided Staff or, in some instances, which has not previously been disclosed. The
_burden of proof is on the party asserting work product immunity. The burden usually
requires specific proof with regard to each document. in,this case the number of
documents required a less stringent application of this requirement. In some

instances, though, specific proof has been required because of the lack of sufficient

support for the asserted immunity.
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It is, therefore,

ORDERED: 1., That the rulings concerning the withheld documents are as set

out in this order above.
ORDERED: 2, That Kansas City Power & Light Company has three (3) days
from the date of this order to either comply with the above rulings.

ORDERED: 3. That thé;parties will be given an opportunity to seek

.

" reconsideration of any rulings.

ORDERED: 4, That this order shall become effective on the date hereof.

BY THE COMMISSION

bsoey S, bl

Harvey G. Hubbs
Secretary

(SEAL)

Cecil I, Wright, Hearing Examiner,
by delegation of authority under
Commission order issued May 17,
1983, pursuant to Section 386.240,

R.8.Mo. 1978.

Dated at Jefferson City, Missouri,
on this 2nd day of July, 1985.
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. STATE OF MISSOURI .

PUBLIC SERVICE COMMISSION

In the matter of Kansas City Power &
Light Company of Kansas City, Missouri,
for authority to file tariffs increasing
rates for electric service provided to
customers in the Missouri service area
of the Companvy.

Case No. ER~85-128

N St Sl Nt St Nt Nt

In the matter of the determination of
in-service criteria for Kansas City Power
& Light Company's Wolf Creek Generating
Station and Welf Creek rate base and
related issues.

Case No. E0-85-185

Nt Nt Nt Nt St N

In the matter of Kansas City Power &
Light Company, a Missourl corporatiom,
for determination of certain rates of
depreciatioen.

Case No. E0-85-224

Nt Nl St N S

ORDER OF RECONSIDERATION CONCERNING
SECOND LIST OF WITHHELD DOCUMENTS

On July 2, 1985, an order was issued making rulings on the second list of
documents withheld by Kansas City Power & Light Company (KCPL) from discovervy. On
July 3, 1985, a hearing'was held to allow the parties to ask for reconsideration of
particular rﬁlings. This order addresses the documents for which reconsideration was
sought.

KCPL has sought recoﬁsideration of two categoriles of documents, listed on
Exhibit AA. The first category are documents on which the original rulings held the
documents were not protected because they involved the Reconciliation Schedule Group.
These documents showed no date or indication of the preparer as well.

KCPL presented the testimeny of Charles E. Linderman (CEL) to support 1ts
request for reconsideration. Linderman testified the Reconciliation Schedule Group
was not formed until after Qctober 1, 1984, Linderman testified all of the documents

in Category I on Exhibit AA were prepared by him or his group members for rate case




preparation. The documents in Categorv I on Exhibit AA will be reviewed based upon

Linderman's testimony.

Category II on Exhibit AA are documents which were ruled not protected from

COYETIIEL e e

di;;overv beéaﬁse the documents contained neo indication of the date prepared or the
;féparer; Exhibit AA contains more specific descriptions of these documents. The
documents in Category II on Exhibit AA will be reviewed bésed upon Ehe descriptions
provided on Exhibit AA. |

Staff sought reconsideration of certain documents for which C. J. Renken
gave additional testimony. Staff was concerned that the documents withheld by KCPL
EBEEEiﬁé&“Iﬁfbfﬁéfiﬁﬁ“ﬁﬁaétiﬁé'6E“Ehéﬁgiﬁg information originally disclosed to Staff,
ér infofﬁééion not disclosed previously concerning the construction of the Wolf Creek

power plant. Renken specifically sought information concerning design changes since

October 1984  and information concerning the man-hours expended to implement any

design changes since October 1984,

" Renken testified he had outstanding data requests for the information but
KCPL had supplied no additional information concerning man-hours expended since
October 1984. This infqrmation could mot be sought from Bechtel Power Corporation
(Bechtel), the lead architect/engineer, since:Bechtel had refused to provide
information directly to Staff. Renken is seeking this information through KCPL.
Staff read the numbers of the documents sought into the record. The documents sought
by Staff will be reconsidered based upon Renken's testimony.

Category 1 - Exhibit AA

#2275 This document contains several curves showing

PROTECTED relationships between "Quantity" and "Job Hours".
Linderman testified these were prepared by the Rate
Case Group after October 1, 1984. Linderman
testified the underlving data for these curves had
been previously disclosed to Staff. Based upon
Linderman's testimony, these curves are work
product, Since Staff has received the underlying
documentation, there is no substantial need shown
for these curves.




#2293 . This document contains the sg type of curves and

PART PROTECTED ‘ has ‘a worksheet attached. This document is work
{(Part for KCPL product. The curves are protected. The attached
review per worksheets are protected if they do not contain
ruling) Information inconsistent with that previously dis-

closed to Staff or information not previcusly dis-
tlosed to Staff. If the worksheets contain such
- ‘Information, that information shall be disclosed.

#2294 Same as #2275.
PROTECTED

#2295 Same as #2275.
PROTECTED :

#2549 Same as #2275.
PROTECTED ’ :
) ”#ﬁ546 Same as #2275.
- PROTECTED

#2552 Same as #2275.
PROTECTED :

#2553 Same as #2275,
PROTECTED - - . C :

#2557 Same as #2275,
PROTECTED

#2568 Same as #2275,
PROTECTED

#3321 Same as #2275.
PROTECTED

#3359 Same as #2293,

PART PROTECTED
(Part for KCPL
review per ruling)

#3357 ‘ Same as #2293,
PART PROTECTED ‘
(Part for KCPL
review per ruling)

#2548, #2550 These documents are indexes showing which curves
PROTECTED apply to which part of the construction. These are
protected the same as the curves in #2275,
#3353 Curves ag #2275. Contains indexes to curves and
PART PROTECTED worksheets. The worksheets are to be reviewad per
(Part for KCPL ruling oun #2293.

review per ruling)




#2547
PROTECTED

- #3354

PART PROTECTED.
(Part for KCPL
review per ruling)

#2551
PROTECTED

#2554
PART PROTECTED
(Part for RCPL
review per ruling)

#2555
PROTECTED

#2556
PROTECTED

#2565
{For KCPL review
per ruling)

#2564
(For KCPL review
per ruling)

#2563
(For KCPL review
per ruling)

#2562
(For KCPL review
per ruling)

#2559
(For KCPL review
per tuling)

#2560
(For KCPL review
per ruling)

#2561
(For KCPL review
per ruling)

#2558
(For RCPL review
per ruling)

Same

Same

Same

Same

Same
Same

This

attached.

that

Same

Same

Same

Same

Same

Same

Same

as #2548,

as #2293.

as {2548,

as #2293,

as #2548,

as #2548.

document is a worksheet. There are no curves
If the information on this worksheet has
not previously been disclosed or is inconsistent
with information previously disclosed to Staff,

information shall be disclosed.

as #2565,

as #2565;

as #2565,

as #2565,
as #2565,

as #2565.

as #2565.
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#2567
PROTECTED

* #3173
PROTECTED

#3175
PROTECTED

#3174
PROTECTED

#2125
PART NOT PROTECTED
{Part for KCPL
review per ruling)

#2264
(For KCPL review
per ruling)’

#3352
PROTECTED

#3336
PROTECTED

#3269
PROTECTED

#3259
(For KCPL review
per ruling)

#3263, #3246
PROTECTED

#3208
(For KCPL review
per ruling)

#3177
PROTECTED

Same as #2548.

:Same as #2275,

Same as #2275.

‘Same as #2275.

Category II - Exhibit AA

The original ruling on this document was: "The
cover letter dated 4/2/85 from Borgman is discover-
able. The rest of the document are responses to
data requests and other documents generated before
October 1984, These documents are discoverable 1f
not already disclosed to Staff." Upon review, this
ruling will not be changed.

Based upon the description on Exhibit AA this docu-
ment is work product. This document need not be
releagsed if the data and information contained
therein have been disclosed previously to Staff or
is not inconsigtent with information previously
discleosed to Staff.

Based upon'description on Exhibit AA, this is work
product. No substantial need shown.

Same as #3352.

Same as #3352.

-Same as #2264,

Same as #3352.

Same as #2264.

Same as #3352,




#3126
PROTECTED

#2967
(For KCPL review
per ruling)

#2968
PROTECTED

#2864
NOT PROTECTED

#2865
NOT PROTECTED

#2851
PROTECTED

. #2844
PROTECTED

#2719
PROTECTED

#2660, {2662,
#2663, #2667,
#2669, #2670,
#2673, #2674 -
(#2661 was in
packet of
documents for
reconsideration
but not on
Exhiblt AA)
{For KCPL review
per ruling)

#2658
PROTECTED

#2657
PROTECTED

#2635
PART NOT PROTECTED
PART PROTECTED

Same as #3352,

Same as #2264,

Same as #3352,

This document relates to instrumentatioﬂ. Per the
ruling concerning instrumentation information in
July 2, 1985, order, the document.is discoverable.

This document is not listed on Exhibit AA. It was
ruled discoverable in the July 2 order because of
no date and no identity of preparer, which is the
reason for reconsideration of some of the documents
in Category II. Without the additional description
this document is still discoverable.

" This document is work product. No substantial need

shown.

Based upon the description on Exhibit AA, this is
work product strategy.

Same as #3352.

Same as #2264, The description indicates these
documents were prepared for rebuttal testimony. If
any document is used for rebuttal testimony, it is
subject to KCPL's waiver and the ruling concerning
testimonial use in the order concerning the first
list of documents.

Same as #3352.

Same as #3352,

Attachment is not work product. Cover page 1s work
product. No substantial need shown.
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#2376

(For KCPL review
per ruling)

#2654
PROTECTED

#2031
(For KCPL review
per ruling)

#2032
PROTECTED

#2037
PROTECTED

#2043
PROTECTED

#2044
(For KCPL review
per ruling)

#2045
PROTECTED

#2046
PROTECTED
(For KCPL review
per ruling)

#2048
PART PROTECTED
(Part KCPL review
per ruling)

. Same as #2264, : .

This document was not ruled on in original orxder,
This is work product. No substantial need shown.

Staff's List

This document contains three letters from CEL to
Bechtel requesting answers to certain questions.
This is work product. The questions asked indicate
KCPL's approach to issues in the rate case. Letter
three involves instrumentation and shall be dis-
closed per ruling on instrumentation information if
the information in this letter has not previcusly
been digeclosed, The attached charts are work
product, but the information 1s discoverable if it
has not presviously been disclosed or is inconsis-

tent with information previcusly disclosed to
Staff.

' This document contains a survey of drawings

prepared by CEL for the rate case preparation. The
cover letter requests Bechtel to provide reasons
for the design changes. These questions indicate
RCPL's rate case preparation. They are work
product and econtain no infoermation from Bechtel in
response. No substantial need shown.

Same as #2032. There is no design change informa-~
tion after early 1984,

Work product, There has been no showing of sub-
stantial need for this status sheet.

The original ruling on this document was that only
information or data incomsistent with Information
or data is discoverable. The disclosure includes
any information or data not previously disclosed.

Work product. No substantial need shown. This is
a transmittal letter.

Same as original ruling.

This document contains questions by CEL for
Bechtel., This is work product. No substantial
need 1s shown. Staff could have sought additional
information concerning deésign changes from Bechtel
through KCPL., The questions by CEL indicate KCPL's
approach to the rate case. The information on page




three concerns instrumentation. This information
is not protected unless previously disclosed to

Staff,
#2049 These again are questions from CEL to Bechtel, No
PROTECTED substantial need shown.
#2050 Same as original ruling.
PROTECTED
#2051 Same as original ruling.
PROTECTED
#2052 The letter contains questions from CEL. The |
PART PROTECTED attachments are not protected if thev have not ‘
(Part KCPL review previously been disclogsed to Staff.
per ruling) : . ‘
#2053 Same as original ruling.
PROTECTED
#2054 ' Same as original ruling.
PROTECTED
#2055 Same as original ruling.
PROTECTED :
#2056 Same as original ruling.
PROTECTED o
#2057 Same as original ruling.
PROTECTED
#2058 Same as original ruling,
PROTECTED
#2059 Same as original ruling.
PROTECTED
#2060 . Same as original ruling.
PROTECTED .
#2061 ‘ Same as original ruling. All information in the
PART PROTECTED attachments is to be reviewed to determined 1if it

PART NOT PROTECTED has already been disclosed.
#2062 Same as original ruling.
(For KCPL deter=-
mination per ruling)
The rulings on the above-listed documents have been reconsidered pursuant

to the parties’ requests. The rulings made herein supercede those in the July 2,

1985, order ﬁhere in conflict.




It ';ts s chere’a » .
ORDERED: 1. That the above rulings concerning the documents enumerated
herein are hereby maée.
ORDERED: 2. That Kansas City Power & Light Companv has three (3) davs to
comply with the rulings in this order.
ORDERED: 3., That thils order shall become effective on the date hereof,
BY THE COMMISSION

e . Hitid

Harvey G. Hubbs

Secretary

(SEAL)

Cecil I. Wright, Hearing Examiner,
by delegation of authority undar
Commission order ilsgsued May 17,
1985, pursuant to Section 386.240,
R.8.Mo., 1978.

Dated at Jefferson City, Missouri,
on this 8th dav of July, 1985.







