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MASTER LIST OF ISSUES BETWEEN SBC AND WILTEL

ATTACHMENT:  OUT OF EXCHANGE TRAFFIC
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	SBC:  (a) Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

(b) Does the OELEC appendix obligate to SBC to offer services outside their Incumbent Exchange Area?

WilTel:  (a) Should the Appendix contain language that would exclude from the ICA’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the ICA?

(b) Should SBC be bound by the agreed upon contractual terms in this Appendix? 

	#1
	OELEC

2.3
	2.3 Other attachments in this Agreement set forth the terms and conditions pursuant to which SBC-13STATE agrees to provide CLEC with access to unbundled network elements UNEs) under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-13STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-13STATE is only obligated to make available UNEs and access to UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-13STATE's incumbent local exchange areas. Except as provided in this Appendix, SBC-13STATE has no obligation to provide such UNEs, Collocation, Interconnection and/or Resale to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-13STATE's incumbent local exchange areas.  In addition, except as provided in this Appendix, SBC-13STATE is not obligated to provision l UNEs or to provide access to UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations  in geographic areas  other than SBC-13STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that except as provided in this Appendix, the rates, terms and conditions set forth in this Agreement, and any associated provisions set forth elsewhere in this Agreement (including but not limited to the rates set forth in this Agreement associated with UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall apply only to the Parties and be available to CLEC for provisioning telecommunication services within an SBC-13STATE incumbent local exchange area(s) in the State in which CLEC's current Interconnection Agreement with SBC-13STATE has been approved by the relevant state Commission and is in effect.


	(a)  SBC’s use of the term “lawful” in any manner throughout the ICA, including all Appendices, is unnecessary and creates ambiguity, and will only lead to potential for dispute between the parties as to SBC’s obligations under the ICA.  Any effective law, rule or regulation is by definition “lawful.”  The word “lawful” should be removed from the ICA.  Further, any use of other language including, without limitation, statements such as “notwithstanding anything to the contrary, SBC shall be obligated to provide UNEs only to the extent required by  Section 251” should be deleted throughout the ICA for the same reason.  Such language is self-serving and will enable SBC to circumvent the change of law provisions and unilaterally relieve itself of contractual obligations.  Sections 251 and 252 of the Act, and the FCC’s rules implementing them, provide for a clear and well-established process for negotiating ICAs and any amendments thereto.  This process of negotiation and, if needed, arbitration sufficiently protects SBC’s interests as well as WilTel’s, so SBC should not be permitted to circumvent FCC rules and the terms of the ICA solely for the self-serving purpose of taking advantage of what SBC perceives as a change in law from which SBC will benefit.  

Change of law events related to unbundling obligations should be treated no differently from other change of law events under the ICA, and SBC has failed to present any reason or justification for handling such changes in law any differently.  Unless the applicable law itself (supported by jurisdictional prerequisites of course) declares it so, a contractual obligation does not violate the law though it may be inconsistent with the law.  It is only reasonable that parties to a mutually negotiated contract implementing rights and obligations should negotiate and agree to any changes to those rights and obligations.  To do differently would violate the very letter of Section 251 of the Act requiring good faith negotiations.  47 U.S.C. § 251(c)(1).  

See the General Terms and Conditions DPL (Issue #1) for WilTel’s position statement on change of law procedures. 
(b)  WilTel’s addition of the phrase “except as provided in this Appendix” is necessary to qualify the sentence that follows.  In each case, SBC’s language states that SBC is not obligated to do something that this Appendix “Out of Exchange Traffic” is specifically designed to address.  Hence, SBC is in fact obligated under the terms of this Appendix.  WilTel’s proposed language should be approved.


	2.3 Other attachments in this Agreement set forth the terms and conditions pursuant to which SBC-13STATE agrees to provide CLEC with access to lawful unbundled network elements (Lawful UNEs) under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act in SBC-13STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-13STATE is only obligated to make available Lawful UNEs and access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-13STATE's incumbent local exchange areas.  SBC-13STATE has no obligation to provide such Lawful UNEs, Collocation, Interconnection and/or Resale to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-13STATE's incumbent local exchange areas.  In addition, SBC-13STATE is not obligated to provision Lawful UNEs or to provide access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act and is not otherwise bound by any 251(c) obligations  in geographic areas  other than SBC-13STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in this Agreement, and any associated provisions set forth elsewhere in this Agreement (including but not limited to the rates set forth in this Agreement associated with Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall apply only to the Parties and be available to CLEC for provisioning telecommunication services within an SBC-13STATE incumbent local exchange area(s) in the State in which CLEC's current Interconnection Agreement with SBC-13STATE has been approved by the relevant state Commission and is in effect.  


	(a)  No, the ICA should not obligate SBC to provide network elements that are no longer required under applicable law.  See Issue # 1 on UNE DPL

(b)No, SBC Missouri believes that its obligations to offer these services is limited to those areas in which SBC is the incumbent local exchange carrier.  It is SBC’s position that SBC’s obligations under the FTA are only as extensive as its ILEC territory. The OELEC appendix addresses services offered when the parties wish to exchange traffic in areas wherein SBC Missouri is not the ILEC. This situation includes unique issues, such as the correct process of opening codes and the proper routing of traffic, that arises in areas in which SBC Missouri is not the ILEC.  .

Silver Direct 5-10; 13-21; 64-69
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Key:  Bold represents language proposed by SBC and opposed by CLECs.

Underline language represents language proposed by CLEC and opposed by SBC.


