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I.
INTRODUCTION AND EXECUTIVE SUMMARY


WilTel Local Network, LLC (“WilTel”), hereby submits its post-hearing brief in support of its proposed interconnection agreement (the “Agreement”) with Southwestern Bell Telephone, L.P., d/b/a SBC Missouri (“SBC”).  In its brief, WilTel provides a short history of the Agreement negotiations between WilTel and SBC, including a description of the many issues upon which the Parties have been able to reach agreement, some during this arbitration process.  Unfortunately, the Parties were not able to reach agreement on all issues (although the number of disputed issues between WilTel and SBC is very minimal).  The disputed issues that remain between the Parties are contained within six jointly filed “decision point lists” (“DPLs”), each containing issues related to a single general topic under the Agreement (e.g., UNEs).  


WilTel demonstrates herein why WilTel’s proposed language addressing the various disputed issues is more reasonable than SBC’s proposals.  More importantly, WilTel’s proposals more closely implement the Parties’ rights and obligations under the Federal Communications Commission (“FCC”) rules and regulations, and any other applicable law as it may relate to interconnection, unbundling of network elements, and other services that are the subject of the Agreement.  For the reasons set forth in its brief and in the DPLs, WilTel respectfully requests that the Commission adopt WilTel’s proposed resolution of each of the disputed issues between WilTel and SBC in this proceeding.  

II.
STATEMENT OF THE CASE AND RESOLVED ISSUES


WilTel and SBC are parties to an existing interconnection agreement in the state of Missouri, which agreement is not due to terminate until October 22, 2005.
  Notwithstanding the greater amount of time available to execute a successor agreement as compared with other carriers who are parties to the M2A, WilTel expended significant time and resources in an effort to negotiate its successor agreement with SBC in a very short time frame so that this Commission would not have to waste its own time and resources in arbitrating the Parties’ Agreement separately from the other carriers.  WilTel and SBC both put great effort into working through as many issues as possible in the short time available, and as a result have significantly reduced the number of issues that this Commission must review and make a determination on today.  


In conjunction with the filing of its Petition for Arbitration in this proceeding, SBC filed a proposed Agreement containing the competing language proposed by WilTel and SBC for the various issues that remain in dispute.  Significantly, the remaining disputed issues are contained within only six DPLs, each of which are attached hereto as Exhibits A through F.  The General Terms and Conditions and the five Appendices that are the subject of the six DPLs are attached hereto as Exhibits G through L.  Even after the filing of the Petition, WilTel and SBC continued their efforts to compromise and reach agreement on the list of disputed issues.  For its part, WilTel made several compromises in an effort to further reduce the number of disputed issues ultimately needed to be decided by this Commission.
  As a result of these continued efforts by both Parties, several issues which were in dispute when the Petition was filed have been resolved.

Additionally, it is WilTel’s understanding that this Commission will be approving or rejecting provisions of the interconnection agreement in dispute between WilTel and SBC in this proceeding on a “baseball arbitration” basis.  In particular, for any given issue herein, the Commission will approve either WilTel’s version of the disputed language in total or SBC’s version of the disputed language in total.  WilTel requests that this Commission, to the extent it is possible, consider the potential for inequality among the various interconnection agreements resulting from this proceeding as such a result may have an impact on the nature of competition in Missouri.

III.
DISCUSSION OF DISPUTED ISSUES


A.
General Terms and Conditions
GTC 1:  

WilTel:  
Should the Agreement contain language that would exclude from the Agreement’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the Agreement?
SBC:  
Should the Agreement obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the Agreement clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under section 251(c)(3) of the Act?


SBC’s wording of this GTC Issue 1 is misleading.
  The issues presented for this Commission’s determination by this GTC Issue 1 are simple, yet very important – whether SBC should be allowed to ignore legal contractual obligations made to WilTel when SBC, in its sole discretion, determines that its obligations under the law which the Agreement is intended to implement have been reduced or eliminated.
  Issue 1 is specifically premised upon SBC’s use of the term “lawful” to qualify its obligations.  SBC attempts in many other ways throughout the Agreement to achieve the same end, all of which should be seen for what they are – attempts by SBC to circumvent its obligation to negotiate in good faith any changes to its interconnection agreements necessary to implement changes in law.
  


The most obvious examples are SBC’s use of the term “lawful” in any manner throughout the Agreement, including all Appendices, and its use of phrases stating that SBC shall be obligated to provide UNEs “only to the extent required.”  Using “lawful” as a qualifier is unnecessary and will only serve to create ambiguity and the potential for dispute as to SBC’s obligations under the Agreement.  Use of the term is unnecessary because any effective law, rule or regulation is by definition “lawful.”  Such language is self-serving and will enable SBC to circumvent the change of law provisions and unilaterally relieve itself of contractual obligations.  Sections 251 and 252 of the Act, and the FCC’s rules implementing them, provide for a clear and well-established process for negotiating Agreements and any amendments thereto.  This process of negotiation and, if needed, arbitration sufficiently protects SBC’s interests as well as WilTel’s, so SBC should not be permitted to circumvent FCC rules and the terms of the Agreement solely for the self-serving purpose of taking advantage of what SBC perceives as a change in law from which SBC will benefit.  


SBC’s assertion that it should not be required to continue providing network elements that are no longer required to be provided under applicable law is not only self-serving but also misleading.  SBC attempts to persuade this Commission that it should not be obligated to perform its legal contractual obligations with WilTel once the FCC declares that there is no longer a statutorily or an FCC imposed obligation to do so.  SBC’s proposed language throughout the Agreement enables SBC to excuse itself from its contractual obligations any time SBC perceives that the law, upon which such contractual obligations were based, changes to its advantage.  Unless the applicable law itself (supported by jurisdictional prerequisites of course) declares it so, a contractual obligation does not violate the law though it may be inconsistent with the law.  The Agreement is a contract containing mutually negotiated and agreed upon terms entered into for the purpose of implementing certain rights and obligations stemming from FCC rules and regulations.
  It is only reasonable that the parties to a mutually negotiated contract implementing such rights and obligations should negotiate and agree to any changes to those rights and obligations under such contract.  And in fact, to do otherwise would violate the very letter of section 251 of the Act requiring good faith negotiations.
  


The parties must negotiate changes to their mutually negotiated Agreement to keep it consistent with the law.  WilTel’s proposed language in Section 21.1 (as well as through its proposed issues with SBC’s language throughout the Agreement as previously explained) provides that the terms of the contract govern the parties’ rights and obligations under such contract until they are changed by amendment.  The parties should mutually identify and implement legal obligations, or the lack thereof, under the Agreement (e.g. identifying a UNE that may no longer be subject to unbundling obligations) through change of law procedures which consist generally of:  (i) notice by a party that it believes a change in law has occurred affecting certain contractual obligations, (ii) negotiation (including resort to dispute resolution and arbitration if necessary) over the existence and extent of such change in law, and (ii) eventual execution of an amendment to the Agreement implementing such a change to the extent existing language in the Agreement is inconsistent.
  Only after the parties reach final agreement on changes to the Agreement should SBC be permitted to take any action with regard to its unbundling obligations.  A reasonable process for handling changes in law is beneficial to both parties, and negotiation is an essential element in defining the extent of the parties rights and obligations and then translating those into contract language.


In Section 1.1.3.2 of the Agreement, WilTel is not opposed to an appropriate transition process for handling UNEs which were ordered when available under the Agreement at one time but which were properly removed from the Agreement pursuant to the change of law provisions.  But such a process should not occur until the parties have agreed, through the change of law provisions of the Agreement, that a particular UNE is no longer legally required to be unbundled under FCC rules.  SBC’s definition of “Declassification”, however, allows SBC to circumvent the change of law procedures.  WilTel’s definition of “Declassification”, on the other hand, clarifies that the Agreement’s change of law provisions apply to identify those UNEs that my no longer be available, and only then provide for a reasonable process to discontinue them.    


WilTel’s proposals under this GTC Issue 1 should be adopted.

GTC 2: 

A) 
Should the term “Local Calls” be defined as traffic that is intra-LATA  when applied to intercarrier compensation?

B) 
What is the proper definition and scope of section 251(b)(5) Traffic?

WilTel proposed defining “Local Calls” for section 251(b)(5) reciprocal compensation purposes under the Agreement more broadly than SBC such that it would permit both parties to exchange traffic subject to reciprocal compensation pricing on a LATA-wide basis rather than just a local exchange area basis.  One benefit of this approach is that it would enable the parties to avoid many of the problems with jurisdictionalizing and rating FX-type and VNXX-type calls.
  Subjecting these types of calls to the reciprocal compensation mechanism when they are outside of the local calling area creates a situation in which CLECs receive reciprocal compensation and don’t have to pay access, while interexchange carriers providing the same service must pay access charges and don’t receive reciprocal compensation.  Establishing the LATA a the local calling area would create a playing field that would allow the benefits of applying reciprocal compensation for FX-type and VNXX-type traffic and provide traditional long distance carriers to compete for this traffic on more of a level playing field. 
GTC 3: 

WilTel:
Should the Agreement contain language that allows SBC to restrict WilTel’s use of UNEs or other services under the Agreement in violation of FCC rules?

SBC:
Does SBC have an obligation to provided services outside of its serving area?


SBC mischaracterizes Issue 3, which is simply a matter of semantics which WilTel has attempted to negotiate with SBC, but without response.
  Contrary to SBC’s assertion, WilTel’s proposed language does not require SBC to provide service outside its territory and in fact actually makes very clear that SBC does not have to provide service outside its territory.  WilTel’s proposed Section 2.12.1.1 states clearly that SBC obligations under the Agreement apply only where SBC is operating as an ILEC and where WilTel is operating and offering services to end users.  The “and” makes both conditions applicable, so SBC’s opposition to WilTel’s language here is without foundation.  WilTel’s issue with SBC’s proposed language is that it could on its face allow SBC to unlawfully restrict WilTel’s use of UNEs or interconnection services under this Agreement.  For example, WilTel is permitted to use UNEs for the provision of interexchange traffic provided that the UNE is not purchased solely for that purpose.
  In the event that through WilTel’s use of UNEs to provide services to End Users WilTel additionally is providing exchange access services over such UNE, as WilTel is permitted to do, then SBC’s “only to the extent” language could be interpreted and used by SBC to refuse to provide the UNE to the extent it is also being used to provide exchange access service.  WilTel’s proposed language accomplishes SBC’s goal of restricting SBC’s obligations to a specific geographic area while at the same time alleviating the potential conflict described, so this Commission should adopt WilTel’s proposal.

GTC 4:
Does the Commission have the jurisdiction to arbitrate language which pertains to section 271 and 272 of the Act and which was not voluntarily negotiated and does not address 251(b) or (c) obligation


In Section 2.12.1.3,
 and throughout the Agreement, there is the reference to “section 251(c)(3) of the Act” in qualifying SBC’s obligations under the Agreement.  SBC is attempting to inappropriately limit its obligation to provide unbundled network elements to section 251(c)(3) of the Act when in fact SBC has obligations arising under other sources of law as well.  WilTel’s proposed alternative use of the term “Applicable Law” (a definition which both WilTel and SBC have agreed to) is more reasonable and applicable to describe the parties’ rights and obligations with regard to network elements, and further will prevent the inevitable disputes that will arise by SBC’s limiting language.  “Applicable Law” is already defined to encompass the applicable sources of legal obligations which both parties have agreed the Agreement is intended to implement, so there is no need to create potential for dispute by ignoring this definition in describing SBC’s unbundling obligations.
  


In addition to obligations under section 251, SBC is also obligated to provide unbundled access to certain network elements listed in section 271 of the Act.
  In addition to the 271 obligations, section 251(e)(3) of the Act clearly provides that states may establish or enforce other requirements of state law in interconnection agreements.
  The FCC has itself recognized the states’ authority to establish unbundling requirements pursuant to state law to the extent it does not conflict with the Act and the FCC’s implementing regulations.
  SBC may likely argue that this Commission is preempted from imposing any unbundling obligations upon SBC, but the FCC made its position on this assertion very clear when it stated that  “[w]e do not agree with incumbent LECs that argue that the states are preempted from regulating in this area as a matter of law.”
  Because this Commission is authorized to regulate UNEs (provided there is no conflict with the guidelines set forth by the FCC), the Commission clearly has the authority to determine the manner by which such UNEs should be declassified and continue to be provided, but adopting SBC’s proposed language on this Issue 4 would severely prohibit this Commission from asserting its authority under this Agreement.  


Finally, with the potential merger between SBC and AT&T, it is likely that merger conditions may be imposed that will require SBC to unbundle its network in some manner that may differ from SBC’s obligations under section 251(c)(3), and if SBC’s proposed limitations in this Agreement are adopted then SBC could potentially deny WilTel access to certain network elements it would otherwise be legally entitled to.  WilTel acknowledges that network elements may be subject to varying pricing standards, but SBC is nonetheless legally required to unbundle its network through mandate outside of section 251(c)(3), and SBC’s language contradicts such requirements.  The Commission should adopt WilTel’s proposed use of “Applicable Law” throughout the Agreement.

GTC 5:
WilTel:
Is it reasonable that SBC should attempt to bind non-parties to this Agreement to its terms and conditions, such as payment and indemnification obligations?

SBC:
Should CLEC and its affiliates be required to enter into Agreements with SBC that contain like terms and conditions that WilTel has with SBC in this Agreement?


As a matter of basic contract law, SBC’s proposed language on this Issue 5 is untenable.  Under SBC’s proposed Section 2.13.1,
 all of WilTel’s affiliates would be bound by the terms and conditions of this Agreement even though WilTel is the only party to this Agreement with SBC.  No entity but WilTel can order UNEs or other services under this Agreement, but SBC clearly seeks to hold WilTel’s affiliates responsible for any obligations under this Agreement in the event WilTel breaches the agreement.  WilTel objects to binding any entities other than WilTel to this Agreement.  However, WilTel’s proposed language would allow reference to WilTel Local Network, LLC’s wholly-owned subsidiaries.  


SBC’s assertion that its language is necessary to prevent discrimination between CLECs is simply ridiculous.  Clearly, carriers may have an interest in taking advantage of previously negotiated agreements of their affiliates if they can do so, but that should be solely at their option and not for SBC to decide in advance.  If affiliated carriers each wish to negotiate their own interconnection agreements with SBC, there is nothing under applicable law that prevents that nor has SBC offered any support for such a proposition.  To the contrary, it would be discriminatory to permit SBC to mandate the terms and conditions to which a particular CLEC should be bound, and it would additionally circumvent SBC’s obligation to negotiate in good faith the particular terms and conditions of interconnection agreements with any requesting telecommunications carrier.
  If a CLEC wishes to negotiate its own agreement, or adopt a separate agreement as permitted under section 252(i) of the Act, SBC cannot prevent that.  This Commission should reject SBC’s proposed language.

GTC 6:
WilTel:
Which Party’s insurance limits and requirements are more reasonable for the relationship governed by this Agreement?

SBC:
Are the insurance limits and requirements requested by SBC reasonable?


SBC’s proposed policy limits for insurance coverage under the Agreement are unreasonably high.
  SBC’s so-called “absolute minimum commercially reasonable” proposed limits are quite the opposite and are as much as 5 times more than they are in WilTel’s existing Agreement with SBC,
 and 5 times more than they are in the Physical Collocation Appendix of the Agreement.  SBC has not provided this Commission any justification for such limits except to say that the PSTN is worth “billions of dollars.”
  SBC has not provided any reasonable basis for claiming that WilTel poses a risk to SBC or its network, or that the industry has changed so dramatically in the past 3 years, sufficient to justify imposing an increase of insurance coverage amounts of 500% in 3 years.  WilTel is agreeable to providing adequate insurance coverage, but WilTel cannot be expected to provide insurance coverage that is unnecessary and unreasonably excessive.  SBC’s request for such high coverage amounts violates the Act because it is anti-competitive and discriminatory.
  Requiring CLECs to provide costly insurance is merely another means for SBC to attempt to drive competition out of the market.  SBC’s proposed limits must be reduced to the reasonable amount proposed by WilTel. 


Furthermore, SBC’s own Physical Collocation Appendix provides evidence that SBC’s proposed amounts are unreasonable.  By SBC’s own assertion, points of interconnection such as tandems and central offices are potentially the areas of greatest exposure.  However, SBC’s own Physical Collocation Appendix contains separate insurance requirements which, ironically, require coverage amounts (to which WilTel has already agreed) that are identical to the amounts WilTel has in its current Agreement and what WilTel seeks here.  It makes no sense for WilTel to be required to retain costly insurance coverage in the General Terms and Conditions that so far exceed what SBC itself admits is sufficient for collocation and interconnection.  SBC’s proposed coverage amounts in the General Terms should be rejected.  


WilTel’s proposed language in Section 4.6.4 is reasonable because the Party using the subcontractors is in the position to know the type and extent of work being performed and, thus, the risk posed by such work.  For the same reasons above, subcontractors should not be forced to maintain coverage amounts that are exorbitantly high and would serve to effectively exclude WilTel’s choice of subcontractors thereby forcing WilTel to use SBC’s choice of contractors, possibly at higher cost to WilTel.


Finally, WilTel’s proposed language in Section 4.6.6 is reasonable and still provides the security sought by SBC.  It may not be possible to provide 30 days notice in some circumstances.  And, a material reduction in an insurance policy may have no effect on the coverage required in this Agreement, so WilTel’s proposed revision clarifies that only a material reduction in the policy amounts that impacts the coverage under this Agreement should be communicated to the other party.  There is no reason to communicate non-effecting changes in policies.  

GTC 7:
WilTel:
Is it reasonable for SBC to assess multiple, and excessive, charges to WilTel for simply changing its name or its OCN/ACNA?

SBC:
Is it appropriate to charge for record order charges, or other fees for each CLEC CABS BAN where the CLEC name is changing if there is no OCN/ACNA change?


The nature of Issue 7 is simple – whether SBC should be permitted to assess fees upon WilTel that are contrary to the Act and the FCC’s rules.
  The answer is “no” and this Commission should reject SBC’s attempts to do so.  SBC seeks to be able to charge WilTel a fee if and when WilTel changes its OCN or its ACNA.  In practice, SBC has attempted to assess WilTel such a charge for changing its ACNA in amounts that ranged from approximately $1,500 to $3,000 per central office.
  SBC’s internal functions associated with company name or code changes are a cost of doing business.  SBC characterizes changes to carrier OCN or ACNA codes as an industry “problem” and that SBC has been “trying to resolve this problem” for over a year.  Based upon the lack of evidence supporting these charges in the record, the problem that SBC appears to be attempting to resolve is merely the improvement of its bottom line by recovering its costs of doing business from its competitors.  Profitability concerns are not a valid basis for the imposition of a charge by one carrier upon a competing carrier. 


SBC is only permitted to charge WilTel rates and charges that are just and reasonable.
  Without any evidence in support of these charges, SBC may seek to impose such charges for the purpose of deterring its competitors from making legitimate business decisions that result in OCN or ACNA changes, a practice that is clearly anti-competitive and in violation of the Act.  If, as SBC claims, it incurs actual costs to implement an OCN or ACNA change that is more than just a cost of doing business (and not recovered through other means), then SBC must provide this Commission with competent and substantial evidence in this regard.  SBC has provided no such evidence in this proceeding to support the imposition of such a charge.  SBC even admits that the administrative work involved in an OCN or ACNA change could simply be a change in its “master database” which supports WilTel’s position that this is simply an administrative cost of doing business.
  


WilTel proposed as its final offer to SBC that it would agree to pay a reasonable and non-discriminatory cost-based charge for any OCN or ACNA changes in excess of one per calendar year.  For clarification, this would not refer to one free central office; rather, no charge would apply at all for one OCN change and one ACNA change during a calendar year no matter how many offices it affects nationwide.  Such a charge, however, must be reasonable and supported by substantial and competent evidence in the record.  This would help address any concern that SBC may have that WilTel would seek to change its codes a dozen times per year for no reason, a concern that WilTel must point out is baseless and unreasonable. 

GTC 8:
WilTel:
Is it reasonable to require WilTel to seek SBC’s consent before WilTel can change its OCN or ACNA?

SBC:
a)  Can SBC require advanced written notice and consent of an assignment associated with a CLEC Company Code Change?


b)  Is it appropriate for SBC to link its consent to an assignment to the CLEC’s cure of any outstanding, undisputed charges owed under the Agreement and any outstanding, undisputed  charges associated with the “assets” subject to the CLEC Company Code Change and can SBC require the CLEC to tender additional assurances of payment?


SBC’s characterization of the issue does not accurately reflect the true dispute between the parties’ competing provisions.
  In directing this Commission’s attention to the competing proposed language, SBC’s language actually would require WilTel to obtain SBC’s consent to a Company Code Change itself, not the assignment associated with a Company Code Change.  SBC’s concerns about consent to assignment of the Agreement are sufficiently addressed in Section 4.8.1.1 of the Agreement.
  There is no basis whatsoever for WilTel to have to obtain consent from SBC if WilTel wants to change its OCN or ACNA.  SBC’s concerns about assurance of payment are addressed elsewhere in this Agreement, and the only argument SBC provides for its position is that SBC does not want WilTel to assign the Agreement to another entity without first bringing itself current on any undisputed payments owed to SBC.  Again, this is addressed in Section 4.8.1.1 of the Agreement and is unrelated to a Company Code Change itself.
  Allowing SBC control over whether WilTel, or any other competitor, can or cannot make changes to its OCN or ACNA is discriminatory and violates section 251 of the Act.  This Commission should adopt WilTel proposed provisions.

GTC 9:
Should undisputed amounts be paid promptly with disputed amounts resolved in accordance with the dispute resolution procedures or should disputed amounts be required to be paid by each Party into an escrow account?


WilTel’s deletion of the language in this Section 5.5.2 of the Agreement
 is directed toward WilTel’s issues with the requirement of establishing an escrow account for disputed charges.
  SBC’s proposed language provides that WilTel must either pay all amounts owed or place disputed amounts into an escrow account.  WilTel disputes that it should always have to place disputed amounts into escrow, and SBC agrees with this position as it has clearly represented to this Commission in its testimony.
  If SBC itself is stating that escrow deposits are not always warranted, then its proposed language in this Section 5.5.2 is simply incorrect even in SBC’s opinion in that it requires payment of all disputed amounts into escrow. 
GTC 10:
WilTel:
Under what circumstances, and pursuant to what terms, is it reasonable for SBC to require assurance of payment from WilTel?

SBC:
1) Should SBC be allowed to require Adequate Assurance of Payment?


2) If SBC is allowed to require Adequate Assurance of Payment, what form and amount is appropriate?


This Commission has before it various arguments and proposals from the parties in this proceeding concerning when and under what conditions are deposits appropriate, or under what conditions should SBC be able to reasonably seek new or additional financial assurance.  One thing SBC refuses to consider on this Issue 10, and which this Commission must take into consideration when determining what is appropriate in each Agreement, is that every carrier is different – each operates its business in different ways, each purchases different products and services from SBC and in varying quantities and combinations, each may or may not have a prior relationship with SBC, and each may or may not have established credit history with nationally recognized and accepted sources of such information.  It is clearly unreasonable, therefore, for SBC to paint all CLECs with a broad brush of over-reaction and over-compensation when it comes to imposing financial and credit obligations.  The language in the interconnection agreements must allow for these differences.


The basic issue before this Commission as it pertains to WilTel is what conditions are appropriate and reasonable for SBC to impose upon WilTel.
  WilTel’s proposed language with regard to the issue of when and under what conditions SBC should be entitled to seek “assurance of payment” from WilTel is very simply more reasonable than SBC’s proposed language and is meant to address both parties’ concerns, not just SBC’s.  First, WilTel proposes that SBC’s right to seek assurance be limited to the occurrence of the given events listed in the Agreement and no others (SBC’s proposed 7.2 leaves open for SBC to seek a deposit for any reason whatsoever).  Additionally, WilTel’s proposal of what constitutes having “established satisfactory credit” with SBC is more reasonable as it requires that WilTel receives no more than 2 valid past due notices during the previous 12 month period.  


Further, an “impairment of the established credit, financial health or creditworthiness” of WilTel should not be open to SBC’s clearly biased interpretation but rather should be limited to events that result in a rating downgrade by Moody’s or Standard and Poor’s, two well-known and well-respected sources of such information.  SBC’s language gives SBC complete discretion as to the “sources” of information it may consider when determining WilTel’s financial health which would likely include nothing more than unverified news articles.  Finally, WilTel’s proposal of failing to timely pay 2 or more bills in a 12-month period is more reasonable than SBC’s proposal of failing to timely pay any one bill.  WilTel acknowledges that SBC should be entitled to seek assurance of payment, but only when it truly is at risk of not receiving such payment.  To allow otherwise would be giving SBC the ability to unjustly impose financial burden upon CLECs which could potentially result in stifling competition.


In Section 7.7, WilTel’s proposed language merely clarifies that SBC’s right to seek a letter of credit or cash deposit is subject to Section 7.2 which sets forth the conditions under which such are justifiably requested by SBC.  WilTel’s proposals provide SBC the assurance it reasonably needs to put itself at risk when providing WilTel services under the Agreement without imposing unreasonable and unjustified financial burden upon WilTel.  This Commission should reject SBC’s approach by refusing to allow SBC to unreasonably and unjustly burden the many on the assumption that it is necessary to protect SBC against the few.  WilTel proposals on this Issue 10 should be adopted. 

GTC 11:
WilTel:
(a) Should WilTel’s right to dispute charges under the Agreement be conditioned upon depositing such amounts into an escrow account?


(b) Under what circumstances is the use of an escrow account appropriate and reasonably necessary to protect the parties’ interests?

SBC:
1) Is the creation of an Escrow mechanism appropriate?


2) If an Escrow mechanism is to be created, what terms and conditions should govern?


Issue 11 deals with the use of escrow accounts in the billing dispute process.
  WilTel attempted, without success, to resolve this Issue 11 as it relates to the escrow provisions so the Commission would not have to address it.  WilTel requested from SBC the same terms and conditions that SBC claims to have offered to other CLECs in this proceeding as it relates to the conditions under which use of an escrow account would be appropriate.
  WilTel believes that SBC should be willing to provide what it has offered and that this, therefore, should not be an issue that this Commission should have to determine.  


Regardless of WilTel’s agreement to the conditional escrow provisions offered by SBC, SBC’s proposed language is still objectionable in one important respect.  SBC’s proposed language would make such an escrow deposit a pre-condition to WilTel’s legitimate billing dispute even qualifying as a dispute by SBC.  SBC’s language would also unreasonably require WilTel to irrevocably waive any right to dispute such amounts if they are not deposited in escrow.  These requirements are clearly unreasonable and designed to deter WilTel and other CLECs from disputing charges under their interconnection agreements.  SBC claims that the escrow deposit requirement is necessary to ensure that any amounts owed them will be paid.
  SBC’s argument, however, is premised on a presumption that WilTel represents a high risk of non-payment.  As WilTel pointed out with regard to credit assurance under Issue 10 above, this Commission should reject SBC’s approach of unreasonably and unjustly burdening the many on the assumption that it is necessary to protect SBC against the few.  SBC’s requirement that a dispute will not even be valid unless such amounts are paid into escrow is discriminatory behavior and contrary to section 251 of the Act.
  


Also part of this Issue 11, in Section 8.4 of the Agreement WilTel proposed the added language that it will provide notice of its intent to dispute amounts in accordance with 10.4.1.  And in Section 9.5.1, WilTel’s SBC’s proposed language is unreasonable because it gives SBC the option to suspend any new or existing orders for services under the Agreement on the day they provide written demand for payment, while in this same section they allow 10 business days from the demand to comply with the demand.  WilTel’s proposed language, on the other hand, is more reasonable and would require that SBC’s option to suspend orders would commence after the 10 day period has expired.  This Commission should adopt WilTel’s proposed provisions in full, or order the provisions modified in conformity with SBC’s offer regarding conditional escrow arrangements. 
GTC 12:
WilTel:
Is it reasonable for SBC to seek to limit its liability if it violates the law?

SBC:
Which Parties Limitation of liability language should be incorporated into this agreement?


The issue before the Commission is whether it is reasonable for SBC to contractually limit its liability to WilTel in situations where SBC has violated a statutory obligation.
  WilTel agrees that the parties’ liability for contractual violations should be limited.  However, the potential harm to WilTel in the event SBC violates obligations imposed by state or federal statute could be extensive, and WilTel should not be forced to relieve SBC of liability for such violations.  


For example, SBC has a statutory obligation to provide interconnection to WilTel at nondiscriminatory rates.
  If SBC were to provide interconnection to a competitor of WilTel in the same location and under the same circumstances, but at substantially lower rates than those charged to WilTel, the resulting harm to WilTel could be substantially more than the amount SBC charged or would have charged for the affected services (as SBC’s proposed language would provide).  Additionally, there are circumstances where SBC’s liability for violation of statute, including in the preceding example, is prescribed by statute, and WilTel should not be forced to give up any such statutory right to seek damages.
  


SBC’s argument that its costs of goods and services would be much higher if it were to take this type of liability into consideration is without merit.  First, pricing under this Agreement is established generally by the FCC and particularly by this Commission.  More importantly, SBC’s pricing of its goods and services should hopefully already take into account the potential for company liability in the event SBC breaches any legal obligations imposed by Congress and the FCC, or any other legal obligations for that matter.  It is difficult to believe SBC’s assertion that its “costs” will increase if an Agreement states what is already attributable by statutory and administrative law (that it may be liable for statutory violations).  


The language that SBC seeks to add to Section 13.8 of the Agreement should be rejected for the same reasons.  WilTel’s language in these sections is reasonable, protects both parties’ rights, and should be adopted by this Commission.

GTC 13:
WilTel:
Should changes in law that affect material terms and conditions under the Agreement, including changes in unbundling obligations, be implemented under the Agreement by agreement of the parties through a reasonable process involving notice, negotiation and amendment?

SBC:
Which Party’s Change of Law language is more appropriate and should be used in this Agreement?


Issue 13 involves the question of whether a change in law that forms the basis for any of the terms and conditions under this Agreement should be negotiated and implemented under the Agreement by amendment as opposed to a party’s changing its contractual obligations under the Agreement by unilateral action.
  WilTel’s argument in support of its proposed language is the same as that for GTC Issue 1 above.
  


Additionally, as SBC will attest, FCC rulings and court opinions are not always the clearest of documents insofar as establishing clear rights and obligations of the parties.  It is only reasonable, therefore, that the parties to a mutually negotiated contract attempting to implement such rights and obligations should negotiate and agree to any changes to those rights and obligations as they attempt to implement them under such contract.  To do differently would violate the very letter of section 251 of the Act requiring good faith negotiations.
  A reasonable process for handling changes in law is beneficial to both parties, and negotiation is an essential element in defining the extent of the parties rights and obligations and then translating those into contract language.  The FCC has also made very clear that SBC has the duty to negotiate with WilTel in implementing its rules.  Most recently in the TRO Remand Order, the FCC stated:

We note that the failure of an incumbent LEC or a competitive LEC to negotiate in good faith under section 251(c)(1) of the Act and our implementing rules may subject that party to enforcement action.  Thus, the incumbent LEC and competitive LEC must negotiate in good faith regarding any rates, terms, and conditions necessary to implement our rule changes.

And this duty extends to any modifications to existing interconnection agreements as well.  The FCC held in its TRO that “the section 251(c)(1) duty to negotiate in good faith applies to [TRO] contract modification discussions, as they do under the section 252 process.”
  Clearly, SBC should not be permitted to unilaterally make modifications to its obligations under the Agreement and must negotiate any such modifications with WilTel, just as WilTel must do so with SBC.  


WilTel’s proposed intervening law language would also allow rulings in generic proceedings of this Commission to be implemented by an amendment initiated without the need for a written notice from WilTel requesting such an amendment.  This is reasonable since a generic rulings are typically intended to apply to all CLECs, or at least to a general class of CLECs.  WilTel does not wish to remove the requirement for an amendment, simply to reduce the steps involved in arriving at the amendment.  SBC currently does this today when such an amendment is to its advantage (such as rate increases), so SBC should not have an issue doing this when it is the other way around.  


Finally, WilTel’s proposed Section 21.2 is intended to shorten the process in situations where WilTel seeks to amend the Agreement to address an identical issue which this Commission has already ruled upon in another proceeding.  Again, as with the previous language, this is not meant to circumvent the requirement to negotiate or the change of law procedures.  It is simply meant to shorten the negotiation period because presumably there should be less need for negotiation given that the Commission has just made an identical ruling on the issue.  


WilTel’s proposed intervening law provision should be adopted in full as it is more reasonable for both parties and more closely implements the FCC’s rules and the Act in addressing the parties’ duty to negotiate.  


B.
Unbundled Network Elements
UNE 1:
WilTel:
Should the Agreement contain language that would exclude from the Agreement’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the Agreement?

SBC:
Should the Agreement obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the Agreement clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under section 251(c)(3) of the Act?


UNE Issue 1 involves the same question of whether a change in law that reduces or eliminates SBC’s obligations under the FCC’s rules as they are implemented under this Agreement should be negotiated and implemented by amendment as opposed to SBC changing its contractual obligations under the Agreement by unilateral action.
  WilTel’s argument in support of its proposed language in UNE 1 is the same as that for GTC 1 and GTC 13 above.
  


SBC’s assertion that it should not be required to continue providing network elements that are no longer required to be provided under applicable law is not only self-serving but also misleading.  SBC attempts to persuade this Commission that it should not be obligated to perform its legal contractual obligations with WilTel once the FCC declares that there is no longer a statutory or an FCC-imposed obligation to do so.  However, change of law events related to unbundling obligations should be treated no differently from other change of law events under the Agreement, and SBC has failed to present any reason or justification for handling such changes in law any differently.  


WilTel’s proposed language should be adopted by the Commission because it removes any ambiguity as to SBC’s obligation to provide network elements under the Agreement if so required until such terms are mutually amended through the change of law provisions.  


Additionally, in this Appendix as in other provisions of the Agreement, there is reference to “section 251(c)(3) of the Act” which is used as a modifying limitation on SBC’s obligation to provide unbundled network elements.  WilTel’s proposed alternative use of “Applicable Law” as defined in the Agreement is more reasonable and applicable to describe the parties’ rights and obligations with regard to network elements.  WilTel’s argument in support of its proposed language on this UNE Issue 1 is the same as WilTel’s argument under GTC Issue 4 above.
  

UNE 2:
WilTel:
(See UNE Issue Statement #1 above)

SBC:
What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?


As with many other provisions proposed by SBC throughout the Agreement, UNE 2 involves SBC’s attempts to circumvent the Agreement’s change of law provisions requiring good faith negotiations to implement a change in law under the Agreement.
  WilTel’s argument in support of its proposed language in UNE 2 is the same as that for UNE 1 above.
  Any language in these sections, or anywhere in the Appendix, that would effectively give SBC the unilateral right of changing its obligations under the terms of the Agreement, or which would place into ambiguity such obligations, should be rejected or modified to remove such ambiguity.  The Commission should adopt WilTel’s proposal.  


Additionally, WilTel is not opposed to an appropriate transition process for handling UNEs which were ordered when available under the Agreement at one time but which were properly removed from the Agreement pursuant to the change of law provisions.  But such a process should not occur until the parties have agreed, through the change of law provisions of the Agreement, that a particular UNE is no longer legally required to be unbundled under FCC rules.  SBC’s definition of “Declassification”, however, allows SBC to circumvent the change of law procedures.  WilTel’s definition of “Declassification”, on the other hand, clarifies that the Agreement’s change of law provisions apply to identify those UNEs that may no longer be available, and only then provide for a reasonable process to discontinue them. 

UNE 3:
(a) May LEC combine UNES with other services (including access services) obtained from SBC MISSOURI?

(b) May CLEC use the functionality of a UNE “without restriction”?

SBC’s characterization of UNE 3 is misleading and clouds the dispute that WilTel has with SBC’s proposed language.
  Although SBC claims that its proposed language tracks FCC Rule 51.309(a), an important “substitution” as SBC calls it would actually cause unnecessary ambiguity and potential for dispute.  SBC claims that its addition of “except as provided in this Appendix” is done for the purpose of correcting the FCC’s careless drafting of the rule and to state what SBC believes the FCC really meant.
  SBC cannot rely on the one hand upon tracking language “directly copied” from FCC rules, but then change the language to read as SBC believes it should mean.  Either you restate the rule, or you do not. 


Regardless of SBC’s claims of careless drafting by the FCC, the wording of the rule is not contradictory to FCC rules and orders because it simply states that the “ILEC” shall not impose such other limitations on CLEC’s use of UNEs.  This does not contradict the fact that other FCC rules may restrict CLEC’s use of the UNEs (e.g., use by a telecom company, for telecom services, and not exclusively for the provision of CMRS or IXC services).  Furthermore, WilTel’s proposed language in Section 2.7.6 is in actuality SBC’s proposed language to WilTel upon initiation of negotiations – verbatim and as accepted by WilTel during negotiations.  Moreover, SBC and MCI have agreed to this same language in their proposed interconnection agreement in this proceeding.
  SBC is offering language to MCI that differs from WilTel’s language in an important respect (subjecting WilTel to more conditions than MCI in stating SBC’s obligations to provide UNEs under this Agreement), which is in violation of SBC’s obligations to provide WilTel access to UNEs in a nondiscriminatory manner.
  For these reasons, WilTel’s proposed provision should be adopted.  

UNE 4:
WilTel:
Is it reasonable to place into ambiguity under the Agreement whether the FCC has properly found a network element to be subject to unbundling obligations?
SBC:
Is SBC obligated to provide access to UNEs that have never been or may formerly have been UNEs?

Again, UNE Issue 4 is another example of SBC’s attempts to place its obligations under this Agreement into ambiguity.
  WilTel’s argument in support of its proposed language in UNE 4 is the same as that for UNE 1 above.
  Further, there are no UNEs listed in this Agreement which have never been found to be subject to unbundling obligations.  SBC’s proposed Section 2.7.8 is redundant, unnecessary and creates ambiguity that could result in potential disputes over SBC’s obligations and WilTel’s rights under the Agreement.  By definition, UNEs under this Agreement are network elements that have been found by the FCC to be subject to unbundling obligations under the “necessary” and “impair” standards of section 251.
  If it’s not a UNE, it is not listed in this Agreement as a UNE.  And to the extent an existing UNE is one day determined to be no longer subject to unbundling obligations, then the change of law provisions will govern its removal from the Agreement.  SBC’s proposed language could easily be used by SBC as yet another means of making an end-run around change of law provisions and avoiding its statutory duty to negotiate in good faith and its contractual obligations to WilTel.  For these reasons, SBC’s proposed Section 2.7.8 should be rejected.
UNE 5:
WilTel:
Is it reasonable to force WilTel to wait more than 60 days before seeking Commission resolution of a dispute that is causing irreparable harm?

SBC:
(a) Is it reasonable to bypass this agreements dispute resolution process and go directly to the Commission?


(b) In the event that CLEC has requested an element that SBC Missouri is not required to provide, is it appropriate to bring that dispute to the State Commission?


WilTel’s proposed language is intended to address situations where SBC wrongly denies a request to combine UNEs or to perform functions necessary to combine UNEs.
  Failure to perform in such situations could cause continuing harm to WilTel and WilTel’s customers by virtue of the delay that would be caused in the event WilTel is required to follow the complete Dispute Resolution process under the Agreement.  To clarify, WilTel does not seek to avoid “Informal Dispute Resolution” procedures and is willing to abide by such procedures; however, Section 10.6.1 of the General Terms and Conditions states that “[u]nless agreed between both Parties, formal Dispute Resolution procedures, including arbitration or other procedures as appropriate, may be invoked not earlier than sixty (60) calendar days after receipt of the letter initiating Dispute Resolution.”  In effect, therefore, WilTel would be forced to wait a minimum of 60 days before being able to seek assistance from the Commission in determining whether a combining request falls within the qualifications listed in the UNE Appendix, during which time WilTel may be undergoing continuing harm.  


WilTel’s modification is reasonable because it is limited to those situations in 2.15.5 since these were specifically referenced by the FCC in its TRO, as well as implemented in the FCC’s Rules, whereby the FCC made clear that “[ILECs] must prove to state commissions that a request to combine UNEs in a particular manner is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.”
  It is reasonable to expect, therefore, that if SBC claims that a combination, or performing functions to combine, is not technically feasible, for example, then WilTel should not be forced to wait 60 days when this Commission should ultimately make the decision.  The Commission should adopt WilTel’s proposed language.

UNE 6:
WilTel:
Should the Agreement provide that SBC is obligated to perform the functions necessary to combine UNEs?

SBC:
(a) Are there limited situations in which the FCC required the ILEC to do combining for the CLEC?


(b) Is it reasonable to include language that clarifies the obligations of both Parties in regards to performing the physical act of combining?


SBC would have this Commission believe that there is some uncertainty in the law surrounding whether SBC should perform the functions necessary to perform combinations under this Agreement.  The FCC, however, has stated the law on this issue very clearly in the TRO when it placed such obligations in the hands of the ILECs.  SBC relies upon a statement by the Supreme Court which merely noted that section 251 left open which party should perform the functions necessary to effectuate UNE combinations.
  However, contrary to SBC’s wishful position that there is some “uncertainty” in the law on this issue, the FCC, after acknowledging the Supreme Court’s note in the Verizon case, clearly placed these obligations on ILECs based upon the nondiscrimination requirements of section 251(c)(3) and because “incumbent LECs are in the best position to perform the functions necessary to provide UNE combinations … through their control of the elements of their networks that are unbundled.”
  Clearly, WilTel’s proposed language in 2.15.3 and 2.15.3.1 tracks current law and should be adopted.


SBC’s proposed Sections 2.15.3.1.1 and 2.15.3.1.2 are both redundant and ambiguous and could potentially allow SBC to circumvent the change of law provisions of the Agreement.
  Further, there is a general reservation of rights provision in the General Terms and Conditions, so a redundant clause here will only serve to cause potential disputes between the parties over what the obligations in this Appendix are with regard to combinations.  The Commission should adopt WilTel’s proposed language under UNE 6.

UNE 7:
WilTel:
What conditions, if any, should SBC place on WilTel’s ability to combine UNEs under the Agreement?

SBC:
(a)    Is it reasonable that SBC Missouri be allowed to include terms and conditions within the agreement that protects the ILECs network?


(b) Is it reasonable to include reference to the conditions set forth in Verizon for the combining obligations?


By its proposed language in Section 2.15.5 of the Agreement, SBC is attempting to place restrictions on WilTel’s ability to combine UNEs and SBC’s obligations to allow such combinations.
  Only those restrictions specifically referenced by the FCC in its TRO, and as implemented in its rules, are appropriate, however.
  The FCC stated in the TRO that “[ILECs] must prove to state commissions that a request to combine UNEs in a particular manner is not technically feasible or would undermine the ability of other carriers to obtain access to UNEs or to interconnect with the incumbent LEC’s network.”
  Only these conditions are appropriate, and the remaining conditions SBC attempts to impose upon WilTel are unjust and unlawful and should be rejected by this Commission.  


For instance, under SBC’s proposed Section 2.15.5.3, SBC could restrict WilTel’s ability to combine UNEs based upon, for example, profitability concerns.  Further, the conditions imposed by SBC’s proposed Section 2.15.5.5 are unsupported and discriminatory.  First, there simply is no exception to the combination requirement if an ILEC asserts that CLECs can do the combining themselves.  To the contrary, the FCC made quite clear in the TRO and in its rules that an ILEC must provide UNE combinations “upon request.”
  Second, SBC’s proposed Section 2.15.5.5.2 would permit SBC to refuse to combine UNEs if it simply informs new entrants that they need to perform the work themselves to combine network elements, which clearly is contrary to the FCC’s rules and violates the nondiscrimination requirements of section 251.
  Finally, all of 2.15.6, and its subsections, and 2.15.7 should be excluded as they relate to 2.15.5.5.  The Commission should adopt WilTel’s proposed language for UNE 7.

UNE 8:

WilTel:
(a) Should any conditions to conversion be clearly set forth in the Agreement?


(b) Is it reasonable to expect that conversion processes be established within 30 days of request if not already?


(c) Is it reasonable to expect conversions to be completed within a reasonable time and that billing changes be made by the next billing cycle?


(d) What charges should reasonably apply to conversions?

SBC:
(a) Is it reasonable to require that WilTel’s request for a conversion process not previously established dictate immediate (within 30 days) complete development and implementation of a new process?


(b) Should SBC Missouri be required by this contract’s terms and conditions to bypass the CLEC Community’s prioritization in the Change Management Process in order to implement a process for WilTel?


(c) Must conversions be comprised solely of UNEs provided for in the Agreement?

The decision presented for the Commission on UNE Issue 8 is basically which party’s proposed language more reasonably implements the FCC’s rules regarding conversions.
  As discussed in detail following, WilTel’s proposed language is much more reasonable and more closely follows the FCC’s ruling in the TRO.
  


For example, SBC’s proposed language in 2.16.1 is much too vague and ambiguous and will result in future disputes between the parties and, ultimately, complaints brought before this Commission.  Any eligibility criteria that apply to conversion are known today and should, therefore, be clearly stated in the Agreement.  WilTel’s proposed language accomplishes this by referencing the eligibility criteria in Section 2.18 (regarding EELs) and SBC’s so-called “Statutory Conditions” in Section 2.14.1 (which are essentially the requirements of being a telecom company selling telecom services).  SBC offers no reasonable basis for not making clear reference to these criteria.  SBC also has the obligation to perform conversions without adversely affecting the service quality as perceived by WilTel’s end user customers.
  SBC does not offer any basis for not agreeing with WilTel’s proposed language.


Further, in Section 2.16.2, WilTel’s proposed language acknowledging that SBC currently has processes in place to perform conversions is reasonable because SBC could potentially decline to perform a conversion in a timely manner by claiming there is no process in place.  As the FCC noted, conversions should be largely a billing function.
  If in fact SBC does not have certain processes in place for some specific type of conversion, then it should not be such a time-consuming and burdensome task to establish such a process.  Under current law, SBC is required to perform conversions and has been required to do so since late 2003 when the TRO was released.
  SBC has had almost two years to consider and develop processes for conversions.  It is nonetheless reasonable for WilTel to expect that a request for a conversion takes place expeditiously and, in particular, that price changes take place quickly, no later than by the next billing cycle.
  SBC has not proposed any alternative time frames, so the Commission should adopt WilTel’s proposal.  


Furthermore, SBC’s proposed language leaves wide open what “rates, terms and conditions” would apply to any new process for conversions.  This Agreement should establish such rates, terms and conditions, not leave open for SBC to determine unilaterally what those would be.  SBC’s language only serves to cause potential conflict between the parties and allow SBC to circumvent its obligations under the Agreement and FCC’s rules.


In Section 2.16.3, WilTel has already agreed to accept SBC’s proposed language in the first sentence.  WilTel also agrees that SBC is entitled to charge a reasonable “record change” charge associated with the administrative work necessary to perform a conversion.  Although it is reasonable for SBC to expect to recover any actual costs that it incurs associated with a particular conversion request provided that such costs are not recovered by some other means (such as through UNE pricing, etc.), SBC should be required to justify any such claimed costs before being permitted to charge them to WilTel.  These are the only charges that are reasonable and permitted under sections 251 and 252 of the Act which require that SBC provide WilTel access to network elements on an unbundled basis on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.
  WilTel’s proposed language accomplishes all of the above by clearly stating that other than a record change charge, no other charges will apply unless SBC represents to WilTel that a charge is directly attributable to a costs not already recovered elsewhere.  SBC’s proposed language, on the other hand, opens the door for SBC to assess any sort of charges to WilTel, including those it is not entitled to collect under the Act. 


In Section 2.16.5, SBC’s proposed language as written is too ambiguous as to what “eligibility criteria” apply.  Additionally, SBC should not be permitted to convert such a service to a wholesale service without sufficient notice for WilTel to have an opportunity to object or dispute SBC’s claim that a particular service fails to meet the eligibility criteria.  SBC’s language would allow it to email a notice to WilTel and just one minute later convert the service to wholesale, and if SBC was wrong then WilTel will have been harmed.  WilTel proposes 30 days notice which is reasonably sufficient to allow for any objections.  


As the foregoing shows, WilTel’s proposed language addressing the rights and obligations of the parties with respect to conversions under the Agreement is more reasonable than SBC’s and more closely implements the FCC’s rules.  This Commission should adopt WilTel’s proposed language. 

UNE 9:
WilTel:
Should SBC be permitted to charge WilTel in connection with a conversion any un-tariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time?

SBC:
(a)  Should overly broad language which undermines SBC Missouri’s ability to justifiably recover fees associated with established contracts be utilized in this agreement?


(b) Should SBC Missouri be required to provide a free ride for WilTel’s establishment of a service for the first time?


The issue presented by UNE 9 is plainly stated in the FCC’s ruling in the TRO.
  Contrary to SBC’s assertions otherwise, WilTel does not seek to dissolve any existing contractual obligations it may have with SBC and recognizes they are still binding by their terms.  Notwithstanding, and regardless of SBC’s confusing insistence that the contrary is the case, the law is clear that absent a contract or an applicable tariff, SBC is not entitled to assess WilTel any early termination charges nor is SBC entitled to assess any charges associated with establishing a service.  The FCC stated clearly, and without ambiguity as SBC may hope, that an ILEC is not permitted to assess, in connection with performing a conversion, any un-tariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time.
  In so holding, the FCC concluded that “such charges are inconsistent with an incumbent LEC’s duty to provide nondiscriminatory access to UNEs and UNE combinations on just, reasonable, and nondiscriminatory rates, terms, and conditions.”
  The FCC also stated that such charges are inconsistent with section 202 of the Act.
  As the FCC ruled, “such charges could deter legitimate conversions from wholesale services to UNEs or UNE combinations, or could unjustly enrich an incumbent LEC as a result of converting a UNE or UNE combination to a wholesale service.”


WilTel’s proposed language is not only reasonable but states very clearly what the FCC’s ruling is on this UNE Issue 9.  The Commission should adopt WilTel’s proposed language. 

UNE 10:
WilTel:
What terms should govern WilTel’s right to commingle UNEs with non-section 251 elements?

SBC:
Should SBC be obligated to provide combinations or commingled elements involving Declassified Elements?


As with UNE Issue 8 above, the decision presented for the Commission on UNE Issue 10
 is basically which party’s proposed language more reasonably implements the FCC’s rules regarding commingling.
  As discussed in detail following, WilTel’s proposed language is much more reasonable and more closely follows the FCC’s ruling in the TRO.  


For example, WilTel’s proposed addition to Section 2.17.1 of the phrase “pursuant to any method other than unbundling under section 251(c)(3) of the Act” is taken directly from the FCC’s definition of “commingling” in the TRO.
  SBC offers no reasonable basis for objecting to such language.


Further, WilTel’s proposed language in Section 2.17.1.2 clarifies the status of section 271 network elements as they relate to commingled arrangements.
  WilTel’s language clarifies that there may be a network element available solely through section 271, such as a dedicated interoffice transport circuit that is no longer available at TELRIC rates under section 251 but which is still required to be unbundled pursuant to section 271.  It is still a network element that may be involved in a commingled arrangement, and contrary to SBC’s assertions, the FCC has not stated that section 271 elements cannot be commingled with section 251 elements.  For example, WilTel may wish to commingle a UNE loop with a non-UNE dedicated interoffice transport facility (e.g., one that is no longer “unbundled” under section 251).  In such case, SBC must allow WilTel to commingle these elements.  WilTel’s proposed language clarifies this situation.
  


SBC’s language, on the other hand, is too restrictive in that it reads that a section 271 network element cannot be part of a Commingled Arrangement which, for the foregoing reasons, is simply inaccurate.  SBC’s language would be inconsistent with the rationale cited by the FCC for instituting commingling rules because it would require WilTel to provision services over separate and distinct facilities if it elected to commingle section 251 UNEs with section 271 elements to provide services to a customer, resulting in unjust and unreasonable discrimination in violation of the Act.
  It would also allow SBC to deny WilTel access to section 251 loops if it were seeking access to corresponding section 271 elements thereby giving SBC the ability to leverage control over voice-grade loops, which is contrary to the purpose of sections 251 and 252 of the Act.


Regarding SBC’s proposed Section 2.17.1.4 and 2.17.1.6, this language is unnecessary and redundant, creating ambiguity and potential for dispute between the parties.  SBC’s concerns are addressed simply by the definition of “Commingling” and subsequent provisions establishing the terms and conditions for commingling.  SBC’s language also conflicts with the issues discussed above in Section 2.17.1.2 regarding section 271 elements.  The language in Section 2.17.1.6 also can serve as a potential vehicle for SBC to once again circumvent the change of law provisions under the Agreement and creates ambiguity regarding SBC’s obligations under the terms and conditions of the Agreement.
  


WilTel’s addition of language to Section 2.17.2 is simply for the purpose of what it says – to clarify that the preceding sentence is not intended to give SBC the right to circumvent the change of law provisions in the Agreement.  Similarly, WilTel opposes the language proposed by SBC in Section 2.17.6 for the same reason, and because it is redundant and unnecessary and potentially conflicting with other provisions in the Agreement.  SBC offers no basis for retaining such language.  


The Commission should adopt WilTel’s proposals under UNE 10.   

UNE 11:
WilTel:
What restrictions, if any, should SBC be permitted to place on WilTel’s ability to commingle under the Agreement?
SBC:
Under what circumstances is SBC obligated to perform the functions necessary to commingle a UNE or combination?

One of the issues for the Commission’s consideration under UNE 11 deals with SBC’s proposed language in Section 2.17.3 through 2.17.3.2 of the Agreement.
  This is the same issue as discussed under UNE 7 above, and WilTel’s argument under UNE 7 applies here as well.
 


WilTel’s objection to SBC’s language in Sections 2.17.4.1 and 2.17.4.2 is based on the fact that SBC has known of its obligation to allow the commingling of network elements for almost two years, yet SBC argues that it is still developing processes.  Although SBC claims that it has several “commingling arrangements” available as posted on its website, SBC admits that not all of them are currently available.  FCC rules require that  “an incumbent LEC shall permit a requesting telecommunications carrier to commingle an unbundled network element or a combination of unbundled network elements with wholesale services.”
  SBC’s proposed language clearly implies attempts to control and limit the commingling arrangements which SBC will make available to WilTel and other CLECs. 


Finally, SBC’s proposed Section 2.17.9 is unacceptable for the same reasons WilTel argued in response to UNE Issue 10 above pertaining to section 271 elements and their relation to commingling arrangements.
  


WilTel’s proposed language under UNE 11 should be adopted.

UNE 12:

WilTel:
What charges should be applicable to commingling?
SBC:
Is it reasonable for SBC Missouri to include language that allows a reasonable fee for performing Commingling work for WilTel?

The issue presented by UNE Issue 12 is what charges are permitted and reasonable for SBC to assess in performing commingling arrangements.
  WilTel believes that it is reasonable for SBC to expect to recover any actual costs that it incurs associated with a particular commingling request (in the form of physical labor involved), provided that such costs are not recovered by some other means (such as through UNE pricing, etc.).  SBC should not be entitled to charge WilTel a fee simply for performing a commingling request when such fee is not attributable to some cost.  Such a fee would violate SBC’s obligation to provide WilTel access to network elements on an unbundled basis on rates, terms, and conditions that are just, reasonable, and nondiscriminatory.
  


In any case where SBC asserts that is will incur actual cost associated with a commingling request, SBC should be required to justify any claimed costs before being permitted to charge them to WilTel.
  WilTel’s proposed language accomplishes this by clearly stating that no other charges will apply unless SBC represents to WilTel that a charge is directly attributable to a costs not already recovered elsewhere.  SBC’s proposed language, on the other hand, opens the door for SBC to assess any sort of charges to WilTel that it is not entitled to collect under the Act.  The Commission should adopt WilTel’s proposed language.

UNE 13:
WilTel:
Should the Agreement contain language that would permit SBC to unilaterally alter its legal contractual obligations under the Agreement?

SBC:
Should SBC be required to commingle network elements that are not Lawful UNEs?


WilTel opposes the language proposed by SBC in Section 2.17.6 because it is redundant, unnecessary and merely restating what the entire Section 2.17 was presumably drafted to accomplish.
  More importantly, however, SBC’s proposed language is potentially conflicting with other provisions in the Agreement in that it could be used by SBC to circumvent the Agreement’s change of law provisions and permit SBC to make a unilateral determination of what its obligations under the Agreement are.  WilTel’s argument in support of UNE Issue 1 above is applicable here.
  SBC’s proposed language should be rejected. 

UNE 14:
WilTel:
Should the Agreement state clearly what SBC’s obligations are as to granting WilTel access to UNEs?

SBC:
Should SBC be required to combine elements including access services and non-qualifying services?


SBC’s position statement does not reflect the true issue with the competing language in this section of the Agreement.
  Addressing the competing language, however, WilTel objects to SBC’s proposed phrase “subject to this 2.17” because the obligations set forth in this section should not be subject to anything else.  If there are some other grounds to deny access to a UNE or combination set forth elsewhere in the Agreement, then this section would be inapplicable in that situation anyway.  Adding this phrase creates ambiguity and potential for conflict.


WilTel’s proposed additional language at the end of the section is simply a statement of FCC Rule 51.309(g), and it is likely that SBC is again trying to impose its own interpretation of what it believes the FCC should have done with the rule.
  As the FCC ruled, an ILEC may not deny access to a UNE or UNE combination on the grounds that such UNE or UNE combination shares part of the incumbent LEC’s network with access or other non-UNE services.
  WilTel’s language in this Section should be adopted.

UNE 16:

WilTel:
Should the Agreement accurately reflect the FCC’s eligibility criteria for EELs?

SBC:
Should the Agreement contain specific eligibility requirements to obtain EELs?

SBC again misstates the true issues presented by UNE Issue 16.
  The Commission simply must determine which party’s proposed language more reasonably and accurately implements the FCC’s rules.  As described below, WilTel’s proposed language regarding EELs is more reasonable for both parties’ rights and obligations, and more importantly is more reflective of the FCC’s rules.  


WilTel obviously has no objection to the inclusion of the applicable eligibility criteria established by the FCC in its rules for a CLEC’s access to high-capacity EELs.
  However, SBC’s proposed language imposes restrictions and conditions that are not part of such rules.  SBC cannot be permitted to place restrictions on WilTel’s ability to access EELs that are not mandated by the FCC.  The Agreement should either state verbatim what the applicable eligibility criteria are for access to EELs from Rule 51.318(b), or it should simply reference the rule for the applicable criteria.  However, SBC cannot be permitted to broaden the criteria established by the FCC by imposing its own conditions and requirements or, as SBC is known to do, its own interpretation of what the FCC really meant when it drafted the rules.  


In particular, the language SBC proposes in Sections 2.18.5, 2.18.5.1 and 2.18.6 all impose obligations aimed at WilTel’s certification contemplated by Rule 51.318, but none of which are mandated by the FCC and all of which will only serve to place unnecessary burden upon WilTel effectively denying WilTel access to network elements in violation of section 251.
  Moreover, in those sections of the Agreement intended to restate Rule 51.318 eligibility criteria, SBC has attempted to broaden or expand the criteria beyond that which the FCC has mandated.  Accordingly, SBC’s proposed language in Sections 2.18.2.2, 2.18.2.2.1, 2.18.2.2.2, 2.18.4, 2.18.5, 2.18.5.1, and 2.18.6 should all be rejected because it simply imposes requirements on WilTel that exceed the requirements under the FCC’s rules.  


Finally, with regard to the form and process for making the certification required by Rule 51.318, SBC again proposes language that goes well beyond the requirements of the rule or of the FCC’s holding in the TRO.  SBC’s confusing reliance upon footnote 1840 and paragraph 620 of the TRO actually contradicts SBC’s position and serves to prove that WilTel’s proposed language tracks the FCC’s requirements.  The FCC declined to identify precise terms of self-certification and declared that a simple letter sent to the LEC is a practical method.
  WilTel should not be forced to self-certify in a manner of SBC’s choosing when WilTel’s certification complies with the FCC’s requirements under the Act.  As the FCC stated in discussing self-certification of the eligibility criteria, “[a] critical component of nondiscriminatory access is preventing the imposition of any undue gating mechanisms that could delay the initiation of the ordering or conversion process.”
  The Commission should adopt all of WilTel’s proposed language under UNE Issue 16. 

UNE 17:
WilTel:
Should language be added to the Agreement that creates ambiguity and is unnecessary?

SBC:
Should Collocation be a requirement for combination and commingling?


WilTel’s argument in response to UNE Issue 16 above is duplicative of this UNE Issue 17 and applies here as well.
  Further, SBC’s proposed additional language to the last paragraph of Section 2.18.2.2
 is intended by SBC to be an example and also attempts to restate the rules and previous sections wherein these requirements have already been set out in sufficient detail.  SBC’s added language is entirely unnecessary and creates ambiguity and could potentially create disputes between the parties.    

UNE 18:
WilTel:
Which party’s auditing language for compliance with the FCC’s eligibility is more reasonable and in compliance with FCC rules?

SBC:
What guidelines are appropriate for auditing of SBC’s eligibility criteria?


As in UNE Issue 16 above, the Commission simply must determine which party’s proposed language more reasonably and accurately implements the FCC’s rules regarding the auditing of EEL eligibility criteria.
  As described below, WilTel’s proposed language is more reasonable for both parties’ rights and obligations and more accurately tracks the FCC’s ruling in the TRO.
  SBC’s proposed language, on the other hand, is either too broad and ambiguous, or creates obligations that are overly burdensome and unnecessary and contrary to FCC rules.  To allow SBC broader audit rights than the FCC permits and which is set forth in Section 2.18 of the Agreement would make the purpose of Section 2.18 meaningless.


First, WilTel’s proposed language in Section 2.18.7 clarifies that only the audit rights in Section 2.18 are proper for the auditing of Rule 51.318(b) eligibility criteria, not “any other audit rights” as SBC proposes.  There is no point to laying out several provisions for the purpose of governing the parties’ rights and obligations as to auditing of EEL eligibility criteria when there is a clause added that essentially makes everything in the contract meaningless.  Contrary to SBC’s assertion, the FCC has not provided an “absolute right” to audit.  Rather, the FCC was clear when it concluded in the TRO that ILECs “should have a limited right” to audit compliance with the service eligibility criteria.
  Therefore, SBC’s audit rights of such criteria under this Agreement should be limited to those set forth in this section alone, nothing outside of it or of the Agreement.  WilTel also proposes a reasonable notice period of 20 days to arrange for an audit, which is perfectly reasonable and in no way harms SBC or its rights under the Agreement.  


Throughout Section 2.18.7 and its subsections, WilTel’s proposed references to “Section 2.18.2.2” specifically (as opposed to SBC’s broader proposed references to “Section 2.18” generally) properly restrict SBC’s auditing rights to only the FCC’s mandated eligibility criteria (which are set out in Section 2.18.2.2), nothing more.  SBC’s proposed language improperly applies the auditing rights to the entire Section 2.18, which is contrary to FCC rules.  As the FCC concluded, SBC’s auditing rights in Section 2.18 should be restricted only to auditing the eligibility criteria set forth in Rule 51.318(b) (as contractually effectuated in Section 2.18.2.2 of this Agreement).
  


WilTel’s proposed addition of “materiality” language in Sections 2.18.7.2, 2.18.7.4, 2.18.7.4.1, and 2.18.7.4.2 tracks the FCC’s intent and ruling in the TRO when it stated that “the concept of materiality governs this type of audit.”
  The FCC concluded that the independent auditor’s report, therefore, will conclude whether WilTel “complied in all material respects” with the eligibility criteria.
  Likewise, WilTel need only reimburse SBC for the audit costs if the auditor’s report concludes that WilTel “failed to comply in all material respects” with the criteria.
  And similarly, SBC is to reimburse WilTel for its costs associated with the audit if the auditor’s report concludes that WilTel “complied in all material respects” with the criteria.
  SBC’s proposed language, on the other hand, could give SBC an open door to claim that based upon some immaterial issue raised by the auditor, a WilTel is in non-compliance and must convert an EEL to wholesale service and reimburse SBC for auditing costs.  This is not the FCC’s intent nor is it reasonable.  


In Section 2.18.7.4, WilTel’s proposed language would require true-up of any difference in payments in the event of non-compliance beginning, as is reasonable, with the “first date of non-compliance of the non-compliant circuit.”  It is unreasonable and would be a windfall to SBC to allow true-up to date back to the time the “circuit was established” as SBC proposes because it would allow SBC to seek payment (for the time period when WilTel was in compliance) at wholesale rates of a circuit that was properly purchased and used as a UNE under the FCC’s rules.   Further in this Section 2.18.7.4, WilTel’s proposed language clarifying that SBC’s remedies in the event WilTel doesn’t timely make the correct payments going forward are contained in this Agreement – e.g., SBC should have no further remedies outside of the nonpayment remedies in this agreement.  Additionally, UNE rates should apply to any EELs used by WilTel at all times except for any period of time when WilTel fails to meet the Rule 51.318(b) eligibility criteria, and WilTel’s proposed language accomplishes this.  SBC’s proposal that UNE rates will not apply for any period that CLEC does not meet the “conditions set forth in this Section 2.18” is overly broad and not supported by any FCC rule or regulation.  Lastly, SBC’s proposed last sentence of this Section is not supported by any FCC rule and in fact contradicts the FCC’s conclusion that ILEC’s audit rights should be limited.
  In particular, the FCC concluded that ILECs have the right to audit “on an annual basis” and that this annual audit right “strikes the appropriate balance between the incumbent LECs’ need for usage information and risk of illegitimate audits that impose costs on qualifying carriers.”
  SBC attempts through its language to unjustly “reset” the annual basis calculation.  


In Section 2.18.7.4.1, WilTel’s proposal that SBC should be reimbursed for its “reasonable out-of-pocket” costs of the auditor is reasonable.  SBC’s language is overly broad and could encompass any manner of “costs” that SBC incurs from the auditor which would not normally be considered reasonable.  Additionally, SBC’s language attempts to collect SBC’s own internal costs for the audit, which is not supported by the TRO wherein the FCC stated only that CLECs must reimburse for the costs of the independent auditor.
 


Finally, in Section 2.18.7.5, SBC’s proposed language attempts to dictate what “appropriate documentation” WilTel must maintain.  WilTel is agreeable to listing these types of documentation as “possible” types, but it is unreasonable to state that these are definitely types of documentation that WilTel must maintain.  The FCC specifically declined to adopt any specific documentation requirements in the TRO.
  The FCC expects only that WilTel maintains appropriate documentation to support its certifications, which WilTel will do.  It is not for SBC to determine in advance what is appropriate or not.  WilTel’s proposed language is reasonable because it provides that the listed documents “may” be appropriate under the circumstances.


All of WilTel’s proposed language regarding the auditing of the EEL eligibility criteria is reasonable, accurately tracks the FCC’s ruling in the TRO, and should be adopted by this Commission.

UNE 19:
WilTel:
Should the parties negotiate any rates, terms and conditions for any UNEs not covered by this Agreement?
SBC:
If SBC Missouri is requested by WilTel to provide a Lawful UNE via this agreement that has yet to have processes developed, is it reasonable for SBC Missouri to require that the appropriate rates, terms and conditions apply once the processes are developed for WilTel?

WilTel’s proposed language simply requires that any rates, terms and conditions for UNEs that are not yet under this Agreement should be negotiated between the parties rather than unilaterally imposed by SBC.
  This merely implements the requirements of section 251 that rates, terms and conditions implementing the FCC’s unbundling requirements be negotiated in good faith.
  WilTel’s language should be adopted.

UNE 20:
WilTel:
Should this Appendix prohibit WilTel from ordering UNEs by other means, such as pursuant to tariff?

SBC:
Should SBC’s language regarding how WilTel will obtain Lawful UNEs be included in this Agreement?

SBC’s proposed Section 2.20 of the Agreement,
 which is a restriction on WilTel’s right to order UNEs pursuant to tariff or other means, violates SBC’s obligations under the Act to provide nondiscriminatory access to unbundled network elements on rates, terms and conditions that are just, reasonable and nondiscriminatory.
  WilTel cannot be precluded from ordering products and services under arrangements outside of this Agreement, particularly by tariff.  Contrary to what SBC would have this Commission believe, doing so does not conflict with the Agreement.  If SBC’s true concern is that WilTel would seek, in a single service order, to apply terms and conditions from both the Agreement and a tariff, such concern is unfounded and clearly not permitted by the Agreement.  Requiring WilTel to order all UNEs under this Agreement if it wants to order any at all would effectively give SBC substantial control over how its competitors access unbundled network elements and under what rates, terms and conditions.  SBC’s proposed provision should be rejected entirely.

UNE 23:
WilTel:
Is it reasonable to allow SBC to delay processing a BFR request if the form is missing an immaterial piece of information?
SBC:
Is it appropriate to include the undefined term of “materially” complete?

It is not reasonable to allow SBC to delay processing a BFR request by WilTel simply because the BFR request form, the use of which is mandated by SBC, is missing an immaterial piece of information.
  If the form contains all of the needed information for SBC to begin processing the request, then the time periods for processing the BFR request should commence.  Mr. Silver testifies that the use of the term “materially complete” as proposed by WilTel is “much too vague.”
  On the contrary, use of this term will act to minimize disputes by requiring SBC to process BFR requests even if immaterial information is missing.  The term “material” is used in contractual contexts every day, including interconnection agreements.  In Mr. Silver’s example of the potential “vagueness” of the term, he poses the question of whether leaving off the CLLI code for one end of a Local Loop would be material.  He then answers his own question by stating that “omitting such information would be critical in making a determination if such a facility exists that loop meets the eligibility requirements.”
  If a piece of information is truly “critical” in being able to process a BFR request, then it is likely material.  WilTel’s proposal should be adopted.   

UNE 24:
WilTel:
Should the Agreement be clear in defining what a local loop is?

SBC:
Is SBC Missouri required to provide loops where they are not deployed or available?


SBC’s proposed parenthetical language at the end of Section 8.2 is unnecessary and may lead to potential disputes as to where DS1 and DS3 Loops are available.
  WilTel objects to the inclusion of the qualifier “where they have not been Declassified” simply because WilTel disagrees with SBC’s use of the term “Declassified” as a means of circumventing the change of law provisions of the Agreement.
  Because the Agreement sets out in detail the conditions under which DS1 Loops (Section 8.3.4) and DS3 Loops (Section 8.3.5) will be available, the Commission should reject SBC’s proposal to add the qualifying phrase in this Section. 

UNE 25:
WilTel:
Which party’s language more accurately incorporates the FCC’s ruling in the TRO Remand Order pertaining to Loops?

SBC:
Should the Agreement obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law?


The issues posed by UNE Issue 25 for the Commission’s decision are essentially which party’s proposed language addressing the availability of high-capacity loops as unbundled network elements is more reasonable and more accurately tracks the FCC’s Rules and its holding in the TRO Remand Order.  As set forth below, WilTel’s proposed language is clearly more reasonable and more importantly is a better implementation of the FCC’s rulings.  The Commission should adopt WilTel’s proposed provisions.
  


For example, in Sections 8.3.4.2 and 8.3.5.2, SBC’s proposed first sentence is unnecessary because the remaining language clearly establishes where DS1 and/or DS3 Loops must be made available.  The additional language merely adds ambiguity and potential for dispute, and could allow SBC to circumvent the change of law provisions of the Agreement.
  Similarly, in Sections 8.3.4.2, 8.3.5.2, 8.3.4.3, 8.3.5.3, 8.3.4.4.1, and 8.3.5.4.1, WilTel objects to SBC’s use of the term “Declassified” in the context that SBC desires to use it because it is SBC’s means of circumventing the change of law provisions of the Agreement to address potential future changes in unbundling rules for UNEs.
  


Further, in Section 8.3.4.4.1, WilTel’s proposed language clarifies that the cap of 10 DS1 Loops is meant to be a cap at a given time, not an aggregate cap (e.g., once WilTel has ordered 10 DS1s total, WilTel can order more as these are disconnected).  Additionally, if SBC at its option chooses to accept an order for Loops that exceed the cap but then later decides to convert them to Special Access, SBC should reasonably give WilTel at least 30 days notice of such conversion before Special Access pricing begins.  Such a requirement would comply with SBC’s obligation to provide WilTel access to UNEs on rates, terms and conditions that are just and reasonable.

UNE 27:
WilTel:
Should SBC be permitted to circumvent the Agreement’s change of law provisions or to unilaterally determine when a wire center is no longer subject to unbundling obligations without going through a reasonable process?

SBC:
Does SBC’s wire center declassification language comply with the FCC rules?


 An important issue for this Commission’s consideration is determining the most reasonable process for handling changes to the classification of wire centers as they are classified by the FCC in its TRO Remand Order for purposes of determining their availability to WilTel at TELRIC rates.
  WilTel and SBC have attempted to negotiate a mutually agreeable process for both determining existing wire center classifications as well as changes to such classifications.  The parties have been unable to reach agreement, however, so WilTel asks this Commission to approve WilTel’s proposed process as it is more reasonable and takes into consideration both parties’ rights and obligations affected by wire center classifications.
  


SBC’s proposed Section 8.4, et seq, does not comply with the FCC’s rulings in the TRO Remand Order.  SBC’s proposed language exceeds the FCC’s rulings and seeks to impose unlawful limitations on WilTel’s rights under section 251.  WilTel’s proposed process, on the other hand, for handling any future wire center “re-classifications” where they exceed the FCC’s threshold criteria are fully in line with the TRO Remand Order and FCC rules.  


First, WilTel again objects to SBC’s use of the term “Declassified” for reasons previously discussed, in particular that SBC desires to use it as a means of circumventing the change of law provisions of the Agreement to address potential future changes in unbundling rules for UNEs.  In other words, SBC seeks to unilaterally and proactively avoid its contractual obligations if SBC believes that DS1 or DS3 Loops are no longer available as UNEs in a particular wire center.  WilTel is not opposed to establishing a process by which the parties will handle changes in circumstances of specific wire centers that at some point in time take them above the FCC’s mandated minimum threshold requirements.  However, this is a separate and distinct process from determining whether there has been a change in law, and SBC’s language can be used for that purpose.  


In any event, the FCC has made it very clear that SBC is not permitted to unilaterally determine that a given wire center is no longer subject to unbundling requirements.
  If WilTel requests a DS1 or DS3 Loop from a wire center that WilTel believes, after making a reasonably diligent inquiry, is available, then SBC must process the order.
  If SBC disagrees that the wire center is available, SBC has the burden of establishing this with the State Commission.
  In no event, however, is SBC permitted to simply deny an order properly made by WilTel in accordance with the FCC’s TRO Remand Order.  Further, the nature or extent of WilTel’s “reasonably diligent inquiry” is not for SBC to determine.  WilTel will base its decision of the status of a wire center upon available information that it deems reliable, including information provided by SBC.  It is for WilTel to determine, in good faith, whether such information accurately reflects the status of a wire center.
  


WilTel’s proposed Section 8.4 is reasonable and addresses both parties’ rights and obligations in accordance with the FCC’s ruling in the TRO Remand Order.  The Section provides that if a wire center exceeds the applicable FCC mandated threshold criteria, and such status has been established through the process set forth in 8.4.1 and 8.4.2 as mandated by the FCC, no future unbundling will be required.   The process provides that WilTel may request access to DS1 or DS3 Loops in any wire center where it believes they are available, based upon reasonably diligent inquiry into their availability.  The FCC, clearly placing the burden of establishing that a given wire center is not subject to unbundling obligations, has mandated that SBC must process any such request but can challenge it through the dispute resolution procedures and ultimately this Commission.  WilTel’s proposed “reclassification” process is clearly more reasonable and in line with the FCC’s rulings and should be adopted.  


Finally, WilTel’s proposed language in Section 8.4.3 clarifies the application of the process above and provides for the reasonable effect on existing Loops in a wire center that has been reclassified as one where unbundling is no longer required.  This Commission should adopt WilTel’s proposals for UNE Issue 27.

UNE 28:
WilTel:
Should the Agreement exclude an activity from routine network modification that could in fact be considered a routine network modification?
SBC:
To what extent should SBC be required to make routine network modifications to Lawful UNE Loop facilities used by requesting telecommunications carriers?

As with other issues under this Agreement, UNE Issue 28 simply poses to the Commission the issue of which party’s proposed language is more reasonable and best implements the FCC’s rules on routine network modifications.
  As set forth below, WilTel’s proposals are more reasonable and accurately reflect the FCC’s ruling in the TRO and as implemented in its Rules.
  For example, WilTel’s proposed modification to 8.5.1 simply states that SBC must make “all” routine network modifications (as narrowly defined), which is exactly what Rule 51.319 states.
  


Also, WilTel’s proposed modifications to Section 8.5.3 provides clarity in that if “removing or reconfiguring packetized transmission facility” is something that SBC “regularly undertakes for its own customers,” then it will be deemed a routine network modification.
  If it is not, then WilTel’s proposed addition does not prejudice SBC.  The FCC made clear that the list of activities in the rule is not an exclusive list, and any attempt by SBC to make the list of activities in this Section 8.5 an exclusive list should be rejected by the Commission.  SBC also cannot claim that this particular activity is one which the FCC has determined is not a routine network modification activity.  The FCC has only declared that “the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier” are not such activities.


The Commission should adopt WilTel’s proposed language for routine network modifications.

UNE 29:
WilTel:
What charges should be applicable to routine network modifications, and how should they be determined?
SBC:
(a) Is SBC Missouri entitled to charge CLEC for routine network modifications?


(b) Is it reasonable to include ICB pricing for those scenarios in which a rate has not previously  been established?

UNE Issue 29 deals with what charges, if any, should be applicable to routine network modifications.
  Most importantly, SBC should not be permitted to unilaterally determine rates and charges for routine network modification work.  SBC is only entitled, at most, to recover “directly-attributable forward-looking costs” associated with these modifications, nothing more.
  Such costs must be attributed to the modifications on a “cost-causative” basis.
  Any proposed charges by SBC must be approved by the Commission and must be based upon substantial evidence in the record of this proceeding.  Moreover, SBC is only entitled to charge WilTel for the costs of these modifications to the extent that such costs are not recovered through the pricing of UNEs under the Agreement or by any other means.  As noted by the FCC in the TRO, “the costs associated with these modifications often are reflected in the recurring rates that competitive LECs pay for loops.”
  


Only after SBC has certified and provided evidence of the cost of doing such work should WilTel be required to pay for routine network modifications.  In the event that SBC has not provided substantial evidence to this Commission justifying the imposition of such charges, then WilTel’s proposed language in this Section of the Agreement will still enable SBC to recover costs it incurs provided it certifies to WilTel that such costs are justified.  WilTel’s proposed language, therefore, addresses both SBC’s concern that it be reimbursed for actual costs it incurs, and addresses WilTel’s concern that it not be assessed charges that are not permitted under the Act.  The Commission should adopt WilTel’s proposal.

UNE 31:
WilTel:
What charges should reasonably apply for technician dispatches?
SBC:
Is the CLEC responsible for isolating trouble within its own network?  Should SBC Missouri bare the costs of WilTel’s inability to isolate trouble within their own network?

SBC is of course entitled to charge for technician dispatches under this Agreement, but SBC’s proposed language in several situations would entitle SBC to charge WilTel in amounts or in situations that just are not reasonable under the circumstances.  For example, WilTel should not be expected to pay for technician dispatches that are not reasonable under the circumstances (e.g. sending 2 technicians when 1 would suffice, or dispatching to a location that didn’t make sense under the circumstances).  WilTel’s proposed revisions correct some of these situations as follows.


First, in Section 19.9 of the Agreement, WilTel’s proposed language clarifies the ambiguity created by use of the term “provided” in referring to equipment and systems “provided” by an entity other than SBC.  There may be a situation, for example, where a piece of equipment may be “provided” by an equipment vendor but is actually owned or controlled by SBC, and in such cases SBC should be responsible for charges associated with its maintenance.  Use of the language “owned or controlled” is less ambiguous.  Further, SBC provides no basis for excluding responsibility for “detariffed CPE provided by SBC.” 


Additionally, in Section 19.11, WilTel should only be required to compensate SBC for a dispatch for a “reasonable” period of time when waiting for access to a premises.  In other words, if it would be unreasonable for an SBC technician to sit outside the premises for 12 hours waiting for entry, then WilTel should not have to pay for 12 hours of his/her time.  Finally, if the technician subsequently gains access after a period of waiting, such charges should only apply up to the time the technician gains access.  


The Commission should adopt WilTel’s proposed provisions for UNE 31. 

UNE 32:
WilTel:
What terms and conditions should apply for Dedicated Interoffice Transport UNE?
SBC:
A. Does SBC’s wire center declassification language comply with the FCC rules?


B. Should SBC MISSOURI’s obligation to provide UNEs be dependent upon SBC OKLAHOMA’s determination of whether spare facilities exist?


C.  Must multiplexing be ordered with the transport it will be associated with?

Section 13 of the Agreement governs the provision and availability of Dedicated Interoffice Transport as a UNE.
  The issues presented for this Commission’s consideration are simply which party’s language is more reasonable and more closely representative of the FCC’s Rules and the TRO Remand Order.  For the following reasons, WilTel’s proposed language should be approved by the Commission.


First, WilTel’s proposed language in Section 13.3.1 accurately states what SBC’s obligations are pertaining to the unbundling of DS1 and DS3 Transport.  The language is taken directly from the FCC’s Rule 51.319 and should be adopted.
  Further, SBC’s proposed definition of “multiplexing” in Section 13.3.4.1 is too narrowly defined.  Multiplexing equipment can be used to provide capacity down to levels lower than DS1, so SBC’s restrictive definition is not accurate.
  Furthermore, the availability of multiplexing to WilTel should not be restricted to only those instances where WilTel orders it in conjunction with DS1 or DS3 Transport, as SBC proposes.


Further, in Sections 13.3.5 and 13.3.6, WilTel’s proposed language would require SBC to provide WilTel with 30 days advance notice prior to converting UNEs that exceed the “caps” set forth in the Agreement to Special Access.  This is a reasonable period of time and should be adopted.  Additionally, the pricing for such UNEs should only revert to special access pricing beginning upon the date of conversion, not dating all the way back to the date of provisioning as SBC would require.  The situations in which this would apply are only those where SBC, at its option, has elected to provision a UNE order in excess of the “caps,” so it is unjust and unreasonable to penalize WilTel by back-charging for a circuit which SBC itself agreed to provision as a UNE.  SBC’s proposed language would violate section 251 of the Act.


WilTel’s proposed language in Section 13.5 establishes a reasonable procedure for handling any change in the classification of wire centers that affect the availability of DS1 and DS3 Transport as UNEs under the Agreement.  WilTel incorporates its argument in support of this process and directs the Commission to UNE Issue 27 herein.
  Additionally, the routine network modification issues in Section 13.7 of the Agreement are the same as those previously discussed with regard to DS1 and DS3 Loops as well, and WilTel directs the Commission to UNE Issue 29 herein.
 


This Commission should adopt WilTel’s proposed language in Section 13 of the Agreement.   

UNE 33:
WilTel:
What terms and conditions should apply for Dark Fiber Transport UNE?
SBC:
Should this Attachment reflect language on the declassification of dark fiber and the transition terms ordered by the TRRO?

Section 14 of the Agreement governs the provision and availability of Dedicated Transport Dark Fiber.
  The issues again presented for this Commission’s consideration are simply which party’s language is more reasonable and more closely representative of the FCC’s Rules and the TRO Remand Order.  For the following reasons, WilTel’s proposed language should be approved by the Commission.
  First, WilTel’s proposed language in Section 14.3 accurately states what SBC’s obligations are pertaining to the unbundling of Dedicated Transport Dark Fiber and is taken directly from the FCC’s Rule 51.319.
  And finally, as with Section 13 previously, WilTel’s proposed language in Section 14.11 and Section 14.11 and 14.12, governing wire center reclassification and routine network modifications as they pertain to Dedicated Transport Dark Fiber respectively, incorporate the same revisions and language as previously made for Loops and Dedicated Transport but as it is applicable to Dedicated Transport Dark Fiber under the Agreement.  WilTel incorporates its argument in support of the wire center reclassification process and routine network modifications and directs the Commission to UNE Issue 27 and UNE Issue 29 herein.
  


WilTel’s proposed language for Section 14 should be adopted. 


C.
Physical Collocation
PHYS COLLO 1:
WilTel:
Should this Agreement prohibit WilTel from ordering physical collocation by other means, such as pursuant to tariff?

SBC:
Should this agreement provide the sole and exclusive terms for ordering Physical Collocation?


SBC’s proposed Section 1.4
 is, like Section 2.20 of the UNE Appendix, a prohibition on WilTel’s right to order physical collocation services pursuant to tariff or other means.  WilTel’s argument under UNE Issue 20 is applicable to this Phys Collo Issue 1, and WilTel directs the Commission to UNE Issue 20.

PHYS COLLO 2:

WilTel:
Should a presumption of technical feasibility of a collocation arrangement arise if any state commission has mandated such an arrangement?

SBC:
Should the FCC standard in determining  technical feasibility be applied in the appendix?


In Section 2.15 of this Appendix,
 the parties are attempting to set forth certain presumptions that a collocation arrangement is technically feasible.  WilTel’s proposed addition to this Section states almost verbatim one such arrangement which the FCC has held to be a presumption of technical feasibility.  The FCC has held that a presumption exists if any state commission mandates a particular collocation arrangement.
  WilTel’s proposed language is clearly supported and should be adopted.

PHYS COLLO 4:
WilTel:
Should SBC waive non-recurring charges associated with establishing substitute space if WilTel is required to relocate due to damage caused by SBC or its contractors?

SBC:
Should SBC be required to waive non-recurring charges should the CLEC be required to relocate due to damage in the Dedicated Space used in Collocation.


  SBC’s statement of this Issue 4 is misleading and, once again, off the subject.
  SBC ignores the true issue here which is whether SBC should be responsible for damage that it causes to its own collocation space, including responsibility for assuming the costs of relocating its tenants.  

Section 4.5.1.1 addresses situations where there is damage to the dedicated space in which WilTel is collocated.  One provision states that if the damage requires WilTel to move to substitute dedicated space, WilTel will incur applicable nonrecurring charges for the new space.  Obviously, WilTel should only incur such charges if WilTel is responsible for the damage necessitating the move.  However, if SBC or its contractors are to blame for the damage to the space, WilTel should not incur any charges associated with making the move to the new space, a move that would not occur but for SBC’s actions.  In such cases, WilTel’s move is not by choice, but rather is necessitated because of SBC’s or its contractors actions or inaction.  WilTel’s additional language proposed at the end of the Section is intended to address this problem and should be adopted.  


Strangely, SBC’s response to WilTel’s suggestion that SBC should take responsibility for its actions is to assure WilTel that WilTel’s insurance will cover the costs.  WilTel’s response is simply that SBC must be the responsible party, not WilTel nor WilTel’s insurers.  This is not an insurance issue, it is an issue of SBC attempting to impose a nonrecurring charge upon a tenant for a move that is caused by SBC.  Expecting WilTel to file a claim with its insurer to recover such a charge, thereby resulting in the potential for increased premiums and costs of insurance to WilTel, is unacceptable and contrary to the Act.
  This Commission should adopt WilTel’s proposed language.
PHYS COLLO 5:
WilTel:
Is it reasonable to expect SBC to supply, pull and install connection cabling at WilTel’s request?

SBC:
Should SBC be required to supply, pull and install connection cabling at the Collocator’s request?


WilTel has proposed that SBC perform the work of supplying, pulling and installing connection cabling between WilTel’s dedicated space and the POT Frame/Cabinet (also known as the POT bay) located in the Common Area of the collocation space.
  WilTel’s proposal is reasonable because SBC is in control of the Common Area of the collocation space and is the party who is in the better position to perform work in this area with less risk of damage to the Common Area.
  Furthermore, WilTel does not intend, nor would expect, that SBC perform such work at no charge.  WilTel would expect to pay reasonable rates as set forth in the pricing appendix for such work.  The Commission should approve WilTel’s proposal. 
PHYS COLLO 6:
WilTel:
What insurance requirements should WilTel require of its contractors?

SBC:
Should the Collocator  require all contractors to carry the same insurance requirements?


  WilTel’s proposed language in Section 5.8.1.2
 is reasonable because WilTel is in the best position to know the work being performed by its subcontractors and, thus, the risk posed by such work.
  WilTel requires its subcontractors to maintain insurance coverage that is commensurate with the risk involved in the situation in which their work is being performed.  It may not be reasonable to expect a given contractor to acquire insurance coverage in these amounts when their exposure will be substantially lower, if any at all.  WilTel’s language should be adopted.

PHYS COLLO 7:

Should all billing disputes and payment related matters be handled in accordance with the General Terms and Conditions?


The Parties are negotiating billing and payment language for this Agreement generally in the General Terms and Conditions, so it is redundant and potentially conflicting to provide for similar language in this Appendix.
  Aside from payment billing dates, which WilTel acknowledges may be different than other service billing dates, there is no collocation-specific payment or billing language that should be restated in this Appendix.  WilTel’s proposed language should be adopted.

PHYS COLLO 9:
WilTel:
Must SBC allow WilTel to collocate multi-functional equipment under this Appendix?

SBC:
Should equipment that is to be collocated serve other purposes than what is listed in this appendix?


SBC’s proposed use of the word “solely” in Section 9.1.2
 conflicts with WilTel’s right to collocate “Multifunctional Equipment” in accordance with FCC rulings.
  Under SBC’s proposal, SBC could potentially deny WilTel the ability to collocate such equipment even in situations where WilTel is permitted to do so by law.  WilTel acknowledges that the primary purpose of such equipment must be as necessary for interconnection or access to UNEs, and in cases where it is then SBC must allow WilTel to collocate such equipment.  WilTel’s proposed changes to Section 9.1.1 and 9.1.2 are intended to clarify that WilTel is permitted to collocate equipment that is considered “Multi-functional Equipment” as defined in Section 9.1.5 of this Appendix and as permitted by the FCC.  WilTel’s proposed language should be adopted. 
PHYS COLLO 11:
WilTel:
A) Is it reasonable to allow SBC to determine at its discretion whether WilTel’s equipment is necessary for interconnection or access to UNEs?


B)  Is it reasonable to allow SBC to expel WilTel from the space and invoke other drastic remedies during a bona fide dispute over equipment?

SBC:
A) Should  WilTel be allowed to collocate equipment that SBC believes is not necessary for interconnection or access to Lawful UNEs?


B) Should non-removal of equipment, that is not compliant with the terms of this Appendix, be considered a violation of  terms of this Appendix?


SBC misrepresents the first part of this Issue 11.
  SBC’s proposed language would give SBC to make the unilateral determination, in its sole discretion, of whether it “believes” that WilTel’s equipment is necessary for interconnection or access to UNEs.  This is not a requirement under FCC rules, and it further places SBC in the position of controlling WilTel’s access to interconnection or UNEs thereby creating the potential for discrimination.
  If SBC has reason to believe that WilTel’s equipment does not comply with FCC rules, then SBC has the right to challenge the use of such equipment pursuant to the dispute resolution procedures under the Agreement, including negotiating with WilTel over whether it is appropriate or not.  Allowing SBC to unilaterally determine that WilTel cannot place certain equipment in collocation would, however, potentially cause WilTel harm because the language prohibits WilTel from collocating the equipment until the dispute is resolved.  SBC’s language should be rejected.


Further, WilTel’s proposed last sentence is intended to avoid the potential circumstance that SBC would seek to invoke its remedies in Section 11 (including expelling WilTel from the space and forcibly removing its property) even during a bona fide dispute over whether certain equipment is properly collocated under this Section 10.1.3.  During a bona fide dispute, SBC should not be permitted to seek such unwarranted and drastic remedies, and WilTel’s proposed language is reasonable in that regard and should be adopted.

PHYS COLLO 12:
WilTel:
Should SBC be permitted to refuse to allow WilTel to place new collocation service orders during the pendency of any bona fide dispute over a separate collocation service order?  If so, at what point in time should it be permitted?

SBC:
When should SBC refuse additional applications for service and/or complete pending orders?


Similar to the previous Issue 11, this issue deals with what remedies are warranted and appropriate in circumstances involving a bona fide dispute between the parties.  WilTel’s proposed language is more reasonable than SBC’s proposed language because it makes no sense for SBC to have the option to refuse to complete any new or pending orders if the parties are complying with the dispute resolution procedures to settle any dispute.  To allow this would be penalizing WilTel for pursuing bona fide disputes and could be used by SBC as a means of pressuring WilTel into settling such disputes without SBC having to negotiate in good faith.  SBC’s right to pursue these remedies should not arise until the time periods for dispute resolution have run their course.  WilTel’s language should be adopted.

PHYS COLLO 13:
WilTel:
Is it reasonable for SBC to expect full payment for custom work prior to its completion?

SBC:
When should WilTel pay SBC for Custom Work Charges?


  SBC’s language related to this Issue 13 unreasonably provides that SBC should get paid in full before the work is completed.
  WilTel’s proposal to pay SBC 50% of the nonrecurring charges before SBC has begun work, and then the remaining 50% after the work is completed, is more commercially reasonable.  Moreover, SBC agrees with WilTel’s position in its testimony, so SBC does not dispute WilTel on this Issue.
  Therefore, this Commission should adopt WilTel’s proposed language.  

PHYS COLLO 14:
WilTel:
Should SBC be permitted to re-price in accordance with this Agreement any existing collocation arrangements that WilTel ordered pursuant to a tariff and not pursuant to this Agreement or a pre-existing Agreement?

SBC:
Should WilTel be allowed to keep embedded base rates for collocation?


Contrary to SBC’s position statement, WilTel agrees to have the new rates in this Agreement apply prospectively for existing collocation services ordered under a previous interconnection agreement which this Agreement will be superceding.  However, SBC’s proposed language would have the pricing in this Agreement apply automatically to collocation ordered pursuant to tariff without WilTel’s consent and without amending its tariff.  SBC should not be permitted to unilaterally alter WilTel’s pre-existing collocation arrangements ordered pursuant to tariff without amending its tariff.  Provided that WilTel chooses to maintain such collocation arrangements under the tariff pursuant to which it was ordered, then SBC has no basis to transfer such arrangements to this Agreement and it would be unlawful to do so.  If, on the other hand, WilTel chooses to transfer such collocation arrangements from tariff arrangements to this Agreement, then WilTel should be free to do so.  SBC can always seek to change its tariff to reflect the rates it seeks to change.  The Commission should adopt WilTel’s proposed language.
  


D.
Out of Exchange Traffic
OET 1:

WilTel:
(a) Should the Appendix contain language that would exclude from the Agreement’s generally applicable change of law provisions any change in SBC’s legal obligations to provide access to UNEs and permit SBC to unilaterally alter its legal contractual obligations under the Agreement?


(b) Should SBC be bound by the agreed upon contractual terms in this Appendix?

SBC:
(a) Should the Agreement obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the Agreement clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under section 251(c)(3) of the Act?


(b) Does the OELEC appendix obligate to SBC to offer services outside their Incumbent Exchange Area?

WilTel’s argument in support of its position on this OET Issue 1 is the same argument as provided in response to GTC Issue 1 and UNE Issue 1, and WilTel directs the Commission to GTC Issue 1 herein.
  

E.
Interconnection Trunking Requirements
ITR 1:

WilTel:
(a) Should SBC require WilTel to separate local and section 251 traffic from other types of traffic on different trunks?


(b) Should WilTel be required to provide Local Only Trunk Groups  to each SBC Local Only Tandem in each local exchange area in which it Offers Service?


(c) Should WilTel be required to place a switch in every local calling area?

SBC:
a. Should the term “Local Only Trunk Groups” be used in this appendix?


b. Should a non-251/252 service such as Transit Service be negotiated separately?


c.  Should WilTel be required to provide Local Only Trunk Groups  to each SBC Local Only Tandem in each local exchange area in which it Offers Service?


d. Should  WilTel’s term “POP” or SBC’s term “switch” be used in this appendix?


WilTel should be able to combine long distance and local traffic over SBC tandems and trunk groups.
  Requiring WilTel to establish separate trunk groups when starting to send local traffic will cause WilTel to undergo inefficient network reconfigurations that would not be required for business purposes.  Moreover, SBC does not explain why it cannot accommodate local traffic over trunking other than “local only” trunk groups.


WilTel should additionally not be required to provide Local Only Trunk Groups to each SBC Local Only Tandem in each local exchange area.  SBC’s language would require WilTel to connect to each tandem even if there was no traffic there.   WilTel’s proposed language should be adopted. 
ITR 2:

WilTel:
(See Issue statements ITR 1 above.)

SBC:
a. Should the term Local Interconnection and Local Only Trunk Groups be used in this appendix?


b.  Should WilTel be required to provide trunking  to each SBC Tandem and/or  End Office not served by an SBC Local Tandem in each local exchange area in which it Offers Service?


c. Should  WilTel’s term “POP” or SBC’s term “switch” be used in this appendix?


WilTel’s response to this ITR Issue 2
 is the same as in response to ITR Issue 1 above.
ITR 3:

WilTel:
(a) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?


(b) Should SBC require WilTel to route IP-enabled calls over separate facilities?  

SBC:
(a) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?


(b) Is it appropriate for the Parties to agree on procedures to handle interexchange circuit-switched traffic that is delivered over Local Interconnection Trunk Groups so that the terminating party may receive proper compensation?


The FCC is in the process of determining the issue of the proper regulatory treatment of IP-enabled traffic, and WilTel reserves the right to argue that IP-PSTN traffic should be subject to reciprocal compensation.
  But the FCC must make this determination, and WilTel does not believe that this Commission should make such determination in this proceeding.  However, in the event that this Commission does make some determination as to how such traffic should be treated under any interconnection agreement in Missouri, including for example that such traffic should be subject to reciprocal compensation rates until the FCC makes a final determination of its own, then at the very least the Commission must find that IP-PSTN traffic is subject to nondiscriminatory rates, terms and conditions such that a rate available to one CLEC might be available to other CLECs.  To the extent this Commission adopts any language in this proceeding, or other proceeding, that provides for any particular treatment of this traffic, WilTel would expect that it would be entitled to the same rates, terms and conditions.  

Finally, WilTel should be able to route IP-enabled traffic over any facility that is reasonable in accordance with WilTel’s business practices, provided that WilTel can identify such traffic and that PSTN-PSTN traffic be subject to access charges.  This Commission should reject any language proposed by SBC that would require otherwise. 

F.
Intercarrier Compensation
IC 1:

What is the proper definition and scope of §251(b)(5) traffic?



Please refer back to GTC 2 for WilTel’s argument on this issue.  In addition, the FCC has not determined whether the proper scope of §251(b)(5) traffic extends to FX-type or VNXX-type traffic.  Any Commission decision here should ensure that this traffic is treated in a nondiscriminatory basis.  
IC 2:

What is the proper definition and scope of “ISP-Bound Traffic” that is subject to the FCC’s ISP Terminating compensation Plan?


WilTel’s argument in response to IC Issue 2
 is the same as its argument in response to IC Issue 1 immediately preceding.
IC 3:

What terms and conditions should govern the compensation of traffic that is exchanged without the CPN necessary to rate the traffic?


Called party number (CPN) is not necessarily an accurate identifier of all types of traffic.  Where jurisdiction of the calls matters, the Parties should adopt a fair and accurate mechanism to determine jurisdiction.  WilTel’s proposed language would allow for the parties to develop another mutually agreeable mechanism.
  WilTel’s proposal is reasonable and should be adopted.
IC 4:

Should Interconnection Trunk Groups only carry section 251(b)(5)/IntraLATA and ISP bound Traffic?


WilTel’s response to this IC Issue 4
 is the same as in response to ITR Issue 1 above.
IC 5:

(a) Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?

(b) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?


WilTel’s response to this IC Issue 5
 is the same as in response to ITR Issue 3 above.
IV.
CONCLUSION


WilTel’s proposed Agreement should be adopted by this Commission as set forth herein and in the attached Exhibits.






Respectfully submitted,







WILTEL LOCAL NETWORK, LLC







__/s/______________________
Adam Kupetsky

Regulatory Counsel

WilTel Communications, LLC

One Technology Center  TC 15-H

Tulsa, OK  74103

(918) 547-2764

� WilTel’s current interconnection agreement with SBC does not in fact terminate on July 22, 2005, as SBC claims.  WilTel is not party to the “M2A” as most other CLECs are in the state of Missouri, but rather has a different form interconnection agreement with SBC that contains the Performance Measures from the M2A.  Due to the differing language contained in WilTel’s agreement governing the Term and Termination, WilTel’s agreement does not terminate until October 22, 2005.


� Notwithstanding both Parties’ efforts, WilTel attempted without success to resolve several issues which WilTel does not believe the Administrative Law Judge, nor the Staff or this Commission, should have to waste time reviewing.  Many issues between WilTel and SBC should, in WilTel’s opinion, have been resolved over the past week as they involve issues of simple clarification, or compromise proposals by WilTel which SBC previously expressed agreement to or offered to other CLECs.  WilTel was unable to get sufficient response from SBC on these issues, however, so they remain in dispute.


� See Ex. 1, pp. 1-8, for proposed contract language for this Issue.


� The self-serving nature of SBC’s position is evident because importantly, SBC does not hold this position in instances where its obligations under applicable law have expanded or broadened.


� For a clear example of the effect of SBC’s position in practice, see SBC’s argument in support of UNE Issue 3, infra at p. 29. 


� See 47 U.S.C. § 252.


� 47 U.S.C. § 251(c)(1).  


� See WilTel’s proposed change of law language discussed under GTC Issue 13, infra at p. 25.


� And again, negotiation is also a mandatory element as required by section 251 and 252 of the Act.


� See Ex. 1, pp. 8-9, for proposed contract language for this Issue.


� See Ex. 1, pp. 9-10, for proposed contract language for this Issue.


� See 47 C.F.R. 51.309(b)


� See Ex. 1, pp. 11-13, for proposed contract language for this Issue.


� Section 1.1.8 of the Agreement states:  “‘Applicable Law’ means all laws, statutes, common law, regulations, ordinances, codes, rules, guidelines, orders, permits, tariffs and approvals, including those relating to the environment or health and safety, of any Governmental Authority that apply to the Parties or the subject matter of this Agreement.”


� 47 U.S.C. § 271(c)(2)(B).  


� 47 U.S.C. § 251(e)(3).


� TRO, ¶ 191.    


� Id., ¶ 192.  “If Congress intended to preempt the field, Congress would not have included section 251(d)(3) in the 1996 Act.”  Id. 


� See Ex. 1, pp. 13-14, for proposed contract language for this Issue.


� See 47 U.S.C. § 251(c)(1). 


� See Ex. 1, pp. 15-18, for proposed contract language for this Issue.


� Ex. 7, at p. 7:7-10. 


� Ex. 9, at p. 58:6-8.


� See 47 U.S.C. § 251(c)(6) (SBC has the “duty to provide, on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, for physical collocation of equipment necessary for interconnection or access to unbundled network elements at the premises of the local exchange carrier.”)


� See Ex. 1, pp. 18-20, for proposed contract language for this Issue.


� Ex. 8, at p. 2:24-26.  If, as an example, WilTel were collocated in 100 central offices, then WilTel would have potentially incurred a total cost of $300,000 just to change its ACNA.


� 47 U.S.C. § 251(c)(2)(D) (duty to provide interconnection on rates, terms and conditions that are just, reasonable and nondiscriminatory); 47 U.S.C. § 251(c)(3) (duty to provide nondiscriminatory access to unbundled network elements on rates, terms and conditions that are just, reasonable and nondiscriminatory); see also 47 U.S.C. § 201(b).  


� See Ex. 1, at p. 20.


� See Ex. 1, pp. 20-21, for proposed contract language for this Issue.


� Section 4.8.1.1 states:  “CLEC may not assign or transfer this Agreement or any rights or obligations hereunder, whether by operation of law or otherwise, to a non-affiliated third party without the prior written consent of SBC-13STATE. Any attempted assignment or transfer that is not permitted is void ab initio.”


� WilTel proposed adding additional language to Section 4.8.1.1 which addresses SBC’s concern, but SBC has not responded the proposal for reasons unknown to WilTel.  


� See Ex. 1, pp. 21-22, for proposed contract language for this Issue.


� See GTC Issue 11, infra, for WilTel’s position on the escrow provisions.  


� Ex. 9, at pp. 26:32 – 28:18, and p. 29:11-14.


� See Ex. 1, pp. 22-24, for proposed contract language for this Issue.


� See Ex. 1, pp. 24-32, for proposed contract language for this Issue.


� Ex. 9, at pp. 26:32 – 28:18, and p. 29:11-14.


� Even assuming arguendo that this were a valid argument, SBC’s concerns are addressed by the deposit and credit provisions of the Agreement allowing them to protect themselves under circumstances where they are truly at risk of nonpayment.  


� See 47 U.S.C. § 251(c)(2)(D), and 47 U.S.C. § 251(c)(3).


� See Ex. 1, pp. 32-34, for proposed contract language for this Issue.


� 47 U.S.C. § 251(c)(2); see also 47 U.S.C. § 202(a) (duty to not subject to undue or unreasonable prejudice or disadvantage).


� See, e.g., 47 U.S.C. § 206, where any common carrier that acts or omits to act in violation of law or Chapter 5 of Title 47 shall be liable to the person(s) injured thereby for the full amount of damages sustained in consequence of such violation, including attorney fees.


� See Ex. 1, pp. 34-38, for proposed contract language for this Issue.


� See Section III.A. (GTC 1), supra p. 8.


� 47 U.S.C. § 251(c)(1) (“The duty to negotiate in good faith in accordance with section 252 the particular terms and conditions of agreements to fulfill the duties described in paragraphs 91) through (5) of subsection (b) and this subsection”); 47 U.S.C. § 252(b)(5) (refusal to participate or continue to negotiate shall be considered a failure to negotiate in good faith).


� TRO Remand Order, ¶ 233.  See also 47 C.F.R. § 51.301(a) (“An incumbent LEC shall negotiate in good faith the terms and conditions of agreements to fulfill the duties established by sections 251(b) and (c) off the Act.”)


� TRO, ¶ 704.


� See Ex. 2, pp. 1-5, for proposed contract language for this Issue.


� See Section III.A. (GTC 1), supra p. 8, and Section III.A. (GTC 13), supra p. 26.


� See Section III.A. (GTC 4), supra p. 13.


� See Ex. 2, pp. 5-15, for proposed contract language for this Issue.


� See Section III.A. (UNE 1), supra p. 28.


� See Ex. 2, pp. 15-17, for proposed contract language for this Issue.


� Ex. 2, at p. 15.  This is a clear example of why SBC cannot be trusted with the ability to determine what its obligations are under the Agreement.  (See supra, GTC 1, UNE 1).  If SBC is self-serving enough to actually argue to this Commission that it is correct in re-writing the FCC’s own rules, then SBC cannot be trusted to fairly and reasonably interpret changes to these rules as they impact WilTel’s rights and SBC’s obligations under this Agreement.  Clear and unambiguous rules of procedure for implementing the law under this Agreement are absolutely necessary.  


� Ex. 7, at pp. 26:23-27:2.


� 47 U.S.C. § 251(c)(3).


� See Ex. 2, pp. 17-18, for proposed contract language for this Issue.


� See Section III.A. (UNE 1), supra p. 28.


� 47 U.S.C. § 251(d)(2).  


� See Ex. 2, pp. 18-20, for proposed contract language for this Issue.


� TRO, at ¶ 574; see 47 C.F.R. § 51.315(c).


� Verizon Communications Inc. v. FCC, 535 U.S. 467, 534 (2002).  


� TRO, at ¶ 573.


� See Ex. 2, pp. 20-24, for proposed contract language for this Issue.


� See Section III.A. (UNE 1), supra p. 28.


� See Ex. 2, pp. 24-25, for proposed contract language for this Issue.


� TRO, at ¶ 574; see 47 C.F.R. § 51.315(c).


� TRO, at ¶ 574.


� 47 C.F.R. § 51.315(c).


� 47 U.S.C. § 251(c)(3).


� See TRO, ¶¶ 585 - 589; see also 47 C.F.R. § 51.316.


� See Ex. 2, pp. 25-30, for proposed contract language for this Issue.


� 47 C.F.R. § 51.316(b).  


� TRO, ¶ 588. 


� TRO, ¶ 585, et seq.; TRO released August 21, 2003.


� The FCC stated that having price changes take effect by the next billing cycle would be a reasonable expectation.  TRO, at ¶ 588.   


� 47 U.S.C. § 251(c)(3); 47 U.S.C. § 252(d).


� See Ex. 2, pp. 30-31, for proposed contract language for this Issue.


� TRO, at ¶ 587.  


� Id.  


� Id.; see 47 U.S.C. § 202 (unlawful to subject to any undue or unreasonable prejudice or disadvantage).


� Id.  


� See Ex. 2, p. 31, for proposed contract language for this Issue.


� See TRO, ¶ 579, et seq.


� TRO, at ¶ 579.  The FCC stated:  “By commingling, we mean the connecting, attaching, or otherwise linking of a UNE, or a UNE combination, to one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under section 251(c)(3) of the Act, or the combining of a UNE or UNE combination with one or more such wholesale services.”  Id. (emphasis added)


� 47 U.S.C. § 271.


� WilTel’s proposed language is not meant to obligate SBC to allow WilTel to commingle a network element available solely through section 271 (e.g., no longer unbundled under 251) with another wholesale service.


� 47 U.S.C. § 251(c)(2)(D) and (c)(3).


� See Section III.A. (UNE 1), supra p. 28.


� See Ex. 2, pp. 35-37, for proposed contract language for this Issue.


� See Section III.A. (UNE 7), supra p. 35.


� 47 C.F.R. § 51.309(e).  


� See Section III.A. (UNE 10), supra p. 40.


� See Ex. 2, pp. 39-40, for proposed contract language for this Issue.  Note that this issue is addressed in the second “Section 2.17.4.2” in the Appendix which is a typo and should be 2.17.4.3.


� 47 U.S.C. § 251(c)(3); 47 U.S.C. § 252(d);.


� To the extent that SBC asks this Commission to approve of any such costs under the Agreement, SBC must provide the Commission substantial evidence supporting its cost claim.  To WilTel’s knowledge, no such evidence exists in the record.


� See Ex. 2, pp. 40-41, for proposed contract language for this Issue.


� See Section III.A. (UNE 1), supra p. 28.


� See Ex. 2, pp. 41-42, for proposed contract language for this Issue.


� 47 C.F.R. 51.309(g)(2).  


� TRO, ¶ 582, fn. 1793; 47 C.F.R. 51.309(g)(2).  


� See Ex. 2, pp. 43-46, for proposed contract language for this Issue.


� 47 C.F.R. § 51.318.


� 47 U.S.C. § 251(c)(3).


� See TRO, ¶¶ 620 and 624.  


� TRO, ¶ 623.


� See Section III.A. (UNE 16), supra at p. 47.  See Ex. 2, pp. 46-48, for proposed contract language for this Issue.


� Although confusing, this issue is not applicable to Section 2.18.2.2.7, but rather to the last paragraph of 2.18.2.2.


� See Ex. 2, pp. 48-51, for proposed contract language for this Issue.


� See TRO, ¶¶ 625 - 629.  


� TRO, ¶ 625.  


� Id.


� TRO, at ¶ 626, and f.n. 1905.  


� Id.


� TRO, at ¶ 627.  


� TRO, at ¶ 628.  


� See TRO, ¶ 625.  


� TRO, ¶ 626.  


� TRO, ¶ 627.  


� TRO, ¶ 629.  


� See Ex. 2, p. 54, for proposed contract language for this Issue.


� 47 U.S.C. § 251(c)(3). 


� See Ex. 2, pp. 54-56, for proposed contract language for this Issue.


� 47 U.S.C. § 251(c)(3).


� See Ex. 2, pp. 62-63, for proposed contract language for this Issue.


� Ex. 10, at p. 78:16-18.


� Id. 


� See Ex. 2, p. 65, for proposed contract language for this Issue.


� See Section VII.A. (UNE 1) supra at p. 28 (pertaining to “declassification”).


� See Ex. 2, pp. 66-69, for proposed contract language for this Issue.


� Id.


� Id.; see also WilTel’s argument in response to UNE Issue 27, infra Section VII.A. (UNE 27) at p. 26. 


� 47 U.S.C. § 251(c)(3).


� See TRO Remand Order, at ¶¶ 233 and 234.


� See Ex. 2, pp. 70-73, for proposed contract language for this Issue.


� TRO Remand Order, at ¶¶ 233 and 234. 


� Id., at ¶ 234.  


� Id.


� Id.


� See TRO, at ¶¶ 632-641; 47 C.F.R. § 51.319.


� See Ex. 2, pp. 73-78, for proposed contract language for this Issue.


� See 47 C.F.R. § 51.319(a)(8).  


� TRO, at ¶ 632.


� TRO, at ¶ 632.


� See Ex. 2, pp. 78-81, for proposed contract language for this Issue.  This should be Section 8.5.7 in the Agreement as there is already an 8.5.6.  


� See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd 15499, 15847, ¶ 682 (1996) (“Local Competition Order”), aff’d in part and vacated in part sub nom.


� Id. at 15851, ¶ 691 (“Costs must be attributed on a cost-causative basis.  Costs are causally-related to the network element being provided if the costs are incurred as a direct result of providing the network elements, or can be avoided, in the long run, when the company ceases to provide them.”)


� TRO, at ¶ 640.


� See Ex. 2, pp. 82-85, for proposed contract language for this Issue.


� See Ex. 2, pp. 85-92, for proposed contract language for this Issue.


� There are issues in Section 13 that are the same as those previously discussed dealing with the term “declassification” and SBC’s attempts to unilaterally impose a change of law under the Agreement.  See Section VII.A. (UNE 1), supra at p. 28. 


� 47 C.F.R. §§ 51.319(e)(2)(ii)(A) (general availability of DS1 transport) and 51.319(e)(2)(iii)(A) (general availability of DS3 transport).  


� See TRO Remand Order, at ¶ 170, f.n. 471.  


� 47 U.S.C. § 251(c)(3).


� See Section VII.A. (UNE 27), supra at p. 56.


� See Section VII.A. (UNE 29), supra at p. 59.


� See Ex. 2, pp. 92-95, for proposed contract language for this Issue.


� There are issues in Section 14 that are the same as those previously discussed dealing with the term “declassification” and SBC’s attempts to unilaterally impose a change of law under the Agreement.  See Section VII.A. (UNE 1), supra at p. 28.  


� 47 C.F.R. §§ 51.319(e)(2)(iv)(A) (general availability of dark fiber transport).  


� See Section VII.A. (UNE 27), supra at p. 56, and see Section VII.A. (UNE 29), supra at p. 59.


� See Ex. 3, pp. 1-2, for proposed contract language for this Issue.


� See Section III.A. (UNE 20), supra at p. 56. 


� See Ex. 3, pp. 2-3, for proposed contract language for this Issue.


� See In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability, 14 FCC Rcd 4761, 4765 (1999).  


� See Ex. 3, pp. 3-4, for proposed contract language for this Issue.


� See 47 U.S.C. § 251(c)(6) (obligating SBC to provide services under just and reasonable rates, terms and conditions).


� Ex. 8, at p. 4:22-24; See Ex. 3, p. 5, for proposed contract language for this Issue. 


� Id. at p. 5, lines 1-2.


� See Ex. 3, pp. 5-6, for proposed contract language for this Issue.


� Ex. 7, at p. 16:25-28, 17:1-6. 


� Ex. 7, at p. 17:12-21. 


� See Ex. 3, p. 6, for proposed contract language for this Issue.


� See Ex. 3, pp. 7-8, for proposed contract language for this Issue.


� See In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, 16 FCC Rcd 15435, para. 32, et seq. (2001).  


� See Ex. 3, pp. 9-11, for proposed contract language for this Issue.


� See 47 U.S.C. § 251.


� See Ex. 3, pp. 11-12, for proposed contract language for this Issue.


� Ex. 11, at p. 60:18-20.


� See Ex. 3, pp. 12-13, for proposed contract language for this Issue.


� See Section III.A. (GTC 1), supra at p. 7.  See Ex. 4, for proposed contract language for this Issue.


� See Ex. 5, pp. 1-2, for proposed contract language for this Issue.


� See Ex. 5, pp. 4-5, for proposed contract language for this Issue.


� See Ex. 5, pp. 6-10, for proposed contract language for this Issue.


� See Ex. 6, pp. 4-5, for proposed contract language for this Issue.


� See Ex. 6, pp. 5-8, for proposed contract language for this Issue.


� See Ex. 6, p. 8, for proposed contract language for this Issue.


� See Ex. 6, pp. 9-10, for proposed contract language for this Issue.
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