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EXECUTIVE SUMMARY

Rose Mulvany Henry, Vice President-Regulatory Affairs for Birch Telecom, Inc. filed direct testimony on the following issues. 

1.  
Access to SBC’s network is governed by both Sections 251 and 271 of the federal Act.  Ms. Mulvany Henry explains that SBC  Missouri (“SBC”) is obligated to offer network elements under two separate sections of the federal Telecommunications Act of 1996 (“Act”).  The first obligation follows from the impairment decisions of the FCC in the Triennial Review Order (TRO) and the Triennial Review Remand Order (TRRO) implementing Section 251 of the Act.  The second set of obligations stems from SBC’s decision to voluntarily seek authority under Section 271 of the Act to provide in-region, interLATA service in  Missouri.  Except for certain specific broadband network elements that the FCC has expressly excluded (through forbearance), SBC remains obligated to offer through approved interconnection agreements each of the network elements listed in the competitive checklist, even where the FCC has found non-impairment under Section 251.

The principal difference between the obligations arising under Section 251 and those under Section 271 is (potentially) one of price:  where elements offered under Section 251 must be priced in accordance with the FCC’s Total Element Long Run Incremental Cost (TELRIC) rules, elements offered in compliance with Section 271 are judged in accordance with the potentially more liberal “just and reasonable” standard.  The CLEC Coalition recommends that the Commission not adopt permanent Section 271-compliant rates in this proceeding given the accelerated time-frame for this proceeding.  However, there is an immediate need for the Commission to establish an interim rate to apply to Section 271 loops, transport and switching to bridge the gap between the effective date of the FCC’s non-impairment finding – March 11, 2005 – and whatever final Section 271 rate the Commission adopts in a subsequent proceeding if negotiations prove unfruitful.  The CLEC Coalition recommends that the interim rate be equal to the transitional rates adopted by the FCC in the TRRO to apply to the embedded customer base.  These rates would be applicable not only for service to new UNE-P customers, but also orders for high capacity loop and transport to serve new customers in any situation where non-impairment is demonstrated pursuant to TRRO criteria.

2.  
The TRRO and Section 271 offerings must be implemented in accordance with the requirements of Section 252.  The TRRO rules must be implemented through changes in interconnection agreements approved according to the parties’ contracts and Section 252 of the Act.  Where UNEs are no longer required by Section 251 of the Act, the TRRO adopts “transition plans” to alternative arrangements, with one such alternative being the comparable obligation required by Section 271.   As a result of the impending expiration of the M2A, this proceeding will conclude with a replacement agreement that defines the very future of local competition in  Missouri.  In order for competitors to make informed choices, Section 271-compliant offerings must be fully defined contemporaneously with the withdrawal of any UNE as outlined in the TRRO.  

Because Section 252 is common to each – that is, SBC can only comply with Section 271 by offering the elements required by the competitive checklist in interconnection agreements approved pursuant to Section 252, and the TRRO explicitly requires (as it must) that its terms must be incorporated into new interconnection agreements similarly adopted according to Section 252 – it is important that this proceeding not only conclude with contract terms implementing the declassification of certain network elements as UNEs under Section 251, but must also establish the terms of the replacement offering satisfying the requirements of Section 271.

3.
SBC’s accessible letters do not comply with the TRRO or its section 271 obligations. SBC has indicated an unwillingness to implement an orderly transition from Section 251-based offerings to alternatives, including alternatives that comply with Section 271.  Ms Mulvany Henry explains in her testimony that SBC has released and distributed to CLECs a number of “Accessible Letters” in which it has announced its intention to implement certain provisions of the TRRO without negotiated amendment to the parties’ interconnection agreements, thereby attempting to shield its action from Commission review and foreclosing an orderly shift from 251-based offerings to alternatives that would include 271-compliant offerings.  Such unilateral actions by SBC conflict directly with the FCC’s direction that “…incumbent LECs and competing carriers will implement the Commission’s findings as directed by section 252 of the Act.”
  The Act and the FCC’s direction in the TRRO are clear that CLECs and ILECs should first negotiate in good faith in an effort to eliminate, or at least narrow, their differences.  However, where differences remain, unilateral action by the incumbent is not the remedy.  Rather, the Act (further defined in FCC rules) establishes arbitration before the appropriate state commission as the means to resolve disagreements.

4.
The “Lawful” UNE dispute.  SBC seeks to restrict Attachment 6 (and other UNE attachments) to applying solely to Section 251 UNEs and solely to SBC’s unilateral interpretation of what is required to be unbundled under Section 251 by placing the word “lawful” before the term “UNEs” throughout Attachment 6 and using the word “lawful” as a qualifier for FCC orders, rules, and judicial orders.  The CLEC Coalition objects to use of the word as used by SBC because it gives SBC too much subjective power to determine when it will discontinue providing a UNE to requesting carriers.  The second concern is that SBC’s use of the term “Lawful” UNEs ignores the fact that, to the extent the Commission requires SBC to include terms and conditions for network elements unbundled under Section 271, SBC’s language creates inconsistency by inappropriately limiting the types of UNEs that SBC is obligated to provide under the terms, conditions, and rates in Attachment 6.  The third concern is that by using this phrase, coupled with SBC’s definition of what is “lawful,” SBC is positioning itself to unilaterally withdraw UNEs when a court or tribunal determines that they no longer need to be offered on an unbundled basis, rather than to follow the change of law process by the interconnection agreements.  SBC’s language appears to reserve to itself the right to determine – and indeed, from time to time to redetermine – what constitutes a “Lawful UNE.”  This language has already been rejected by the Illinois Commerce Commission.

5.
DS0 transport as an Unbundled Network Element under Section 251.  Finally, upon review of SBC’s proposed language on Dedicated Transport, in Section 10 of Attachement 6, that section does not acknowledge DS0 transport as being available as a Section 251 unbundled network element as a result of the TRO.  There is no discussion or findings in either the TRO or TRRO that concludes that CLECs are not entitled to continued access to DS0 Dedicated Transport.  In fact, the FCC clearly acknowledged the continued availability of Dedicated Transport at the DS0 level in the TRO. The CLEC Coalition’s proposed language in Sections 10.1 and 10.2 define Dedicated Transport consistent with the TRRO and would not limit the forms of dedicated transport to only DS1 and DS3.

INTRODUCTION

Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is Rose Mulvany Henry.  My business address is 2020 Baltimore Avenue, Kansas City, Missouri 64108. 

Q.
BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY?

A.
I am Vice President of Regulatory Affairs for Birch Telecom, Inc.  In that capacity, I am responsible for the formulation and advocacy of all state and federal regulatory policy on behalf of the company.  I also prioritize the regulatory issues in which Birch (and ionex Communications, Inc.) will engage before state and federal regulatory agencies and then coordinate the necessary actions before those agencies.  In my capacity, I also negotiate with SBC regarding interconnection agreements.  Finally, I assist Birch’s senior management in evaluating a variety of potential evolutionary business strategies for Birch.

Q.
HAVE YOU PREVIOUSLY TESTIFIED IN REGULATORY PROCEEDINGS?

A.
Yes.  I submitted testimony and appeared before the Public Utility Commission of Texas, the Kansas Corporation Commission and the Oklahoma Corporation Commission concerning the same topics addressed in this testimony. I have also previously testified before the Missouri Public Service Commission in the MCA case.   

Q.
ON WHOSE BEHALF IS YOUR direct TESTIMONY BEING FILED IN THIs proceeding?

A.
I am filing testimony on behalf of the CLEC Coalition, which is comprised of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”) (collectively, the “CLEC Coalition”).

Q.
WHAT IS THE PURPOSE OF YOUR TESTIMONY?

A.
The purpose of my direct testimony is to:
1.
Analyze and discuss SBC Missouri’s (“SBC”) obligations to offer network elements under both §§ 251 and 271 of the federal Telecommunications Act of 1996 (“Act”), as impacted by the Triennial Review Order
 (“TRO”) and Triennial Review Remand Order
 (“TRRO”), and why the Coalition submits that SBC’s offerings do not comply with its obligations under the law.

2.
Explain why SBC’s use of the term “Lawful” in the context of the UNE Attachments, particularly Attachment 6, is objectionable and why it should be rejected.

3.
Provide analysis and support for the Coalition’s position that DS0 Dedicated Transport remains available to competitive local exchange carriers (“CLECs”).

Q.
WOULD YOU PLEASE SUMMARIZE YOUR TESTIMONY REGARDING SBC’S CONTINUED OBLIGATION TO PROVIDE CERTAIN NETWORK ELEMENTS UNDER THE ACT?
A.
One of the overarching issues that affects many of the parties’ disputes regarding unbundled network elements  arises from SBC’s and CLECs’ differing view of whether the successor interconnection agreement must contain: (a) language reflecting SBC’s obligations to provide network elements under both § 251 and § 271 of the Act, and (b) existing provisions that define terms and conditions for the provision of network elements required to be unbundled under the checklist contained in § 271.  The Coalition has proposed language to reflect SBC’s unbundling obligations and to retain existing Commission-approved and time-tested terms and conditions regarding those network elements required under § 271.  Below, I support our proposed language and our objection to SBC’s decision to delete language throughout the agreement on the ground that only § 251 network elements are to be addressed in an interconnection agreement.  

What SBC ignores is that it is obligated to offer network elements under two separate sections of the Act.  The first obligation follows from the impairment decisions of the Federal Communications Commission (“FCC”) in the TRO and the TRRO implementing § 251 of the Act.  The second set of obligations stems from SBC’s decision to voluntarily seek authority under § 271 of the Act to provide in-region, interLATA service in Missouri.  Except for certain specific broadband network elements that the FCC has expressly determined need not be provided to CLECs under § 271 (through forbearance), SBC remains obligated to offer through approved interconnection agreements each of the network elements listed in the competitive checklist, even where the FCC has found non-impairment under § 251.  As a result, those obligations should be reflected in the successor interconnection agreement.  The principal difference is (potentially) one of price:  where elements offered under  § 251 must be priced in accordance with the FCC’s Total Element Long Run Incremental Cost (“TELRIC”) rules, and elements offered in compliance with  § 271 are judged in accordance with the potentially more liberal “just and reasonable” standard.

As I explain below, the TRRO rules must be implemented through changes in interconnection agreements approved according to the parties’ contracts and § 252 of the Act.  Where UNEs are no longer required by § 251 of the Act, the TRRO adopts “transition plans” to alternative arrangements, with one such alternative being the comparable obligation required by § 271. Again, the Coalition proposes discrete language to the interconnection agreement that establishes terms and conditions for the transition process, as well as language that ensures continued provision of network elements in the context and purview of this agreement.

This proceeding will conclude with a replacement agreement that defines the very future of local competition in Missouri.  In order for competitors to make informed choices, § 271-compliant offerings must be fully defined contemporaneously with the withdrawal of any UNE as outlined in the TRRO.  

Because § 252 is common to each – that is, SBC can only comply with     § 271 by offering the elements required by the competitive checklist in interconnection agreements approved pursuant to § 252, and the TRRO explicitly requires (as it must) that its terms must be incorporated into new interconnection agreements similarly adopted according to § 252 – it is important that this proceeding not only conclude with contract terms implementing the declassification of certain network elements as UNEs under § 251, but must also establish the terms of the replacement offering satisfying the requirements of       § 271.  Accordingly, SBC’s use of Accessible Letters to implement the TRRO provisions and to implement “Section 271 offerings” do not comport with the manner in which these all-important issues should be handled.

Q.
HAS SBC ANNOUNCED AN UNWILLINGNESS TO IMPLEMENT AN ORDERLY TRANSITION FROM 251-BASED OFFERINGS TO ALTERNATIVES, INCLUDING ALTERNATIVES THAT COMPLY WITH SECTION 271?
A.
Yes.  As I explain in further detail below, SBC has released and distributed to CLECs a number of “Accessible Letters” in which it has announced its intention to implement certain provisions of the TRRO without negotiated amendment to the parties’ interconnection agreements, thereby attempting to shield its action from Commission review and foreclosing an orderly shift from § 251-based offerings to alternatives that would include § 271-compliant offerings.  Such unilateral actions by SBC conflict directly with the FCC’s direction that               “. . . incumbent LECs and competing carriers will implement the Commission’s findings as directed by section 252 of the Act.”
  The Act and the FCC’s direction in the TRRO are clear that CLECs and ILECs should first negotiate in good faith in an effort to eliminate, or at least narrow, their differences.  However, where differences remain, unilateral action by the incumbent is not the remedy.  Rather, the Act (further defined in FCC rules) establishes arbitration before the appropriate state commission as the means to resolve disagreements.

Q.
WOULD YOU SUMMARIZE YOUR TESTIMONY REGARDING SBC’S PROPOSED USE OF THE TERM “LAWFUL” IN ATTACHMENT 6?

A.
Yes.  The Coalition strongly opposes SBC’s use of the term “Lawful” throughout Attachment 6 (and the other UNE Attachments as well).  As I will explain below, SBC’s use of the term provides additional unilateral power for SBC to determine what it will or will not provide under Attachment 6 just by the “Lawful” label.  SBC also uses this term when referring to judicial and regulatory decisions, thereby providing SBC, again, with further ability to determine if it will choose to follow those decisions.  The bottom line is that the term “Lawful” does nothing more than provide a subjective level of authorization to SBC that creates uncertainty and awards power and control to SBC.  Instead, the Coalition proposes provisions within Attachment 6 that specifically define the network elements available and SBC’s obligations to provide those elements.    

Q.
FINALLY, PLEASE SUMMARIZE YOUR ANALYSIS REGARDING THE AVAILABILITY OF DS0 TRANSPORT.

A.
The Coalition submits that DS0 Dedicated Transport remains available to CLECs since the FCC did not affirmatively take it away (in whole or in part) in the TRO and TRRO.  Since there is no affirmative finding that this form of dedicated transport is non-impaired, it remains available to CLECs as a § 251-network element.

ACCESS TO SBC’S NETWORK IS GOVERNED BY BOTH

§§ 251 AND 271 OF THE FEDERAL ACT

GT&C Issue – (Wheras clauses) 
Attachment 6 – Sections 1.0-1.2.5, 2.1-2.6, 2.7-2.8, 2.12-2.14, 2.17.3,
2.21, 2.27-2.29, 2.23.1-2.32.2, 2.32.6, 6.0-6.9.1.6, 8.0-8.3, 9.0-9.3,
 10.1-10.9.2, 11.1.2-11.1.5, 12 (in toto), 13 (in toto), 14 (in toto),
15.0-15.9, 14.1016.1, and 17.1

Appendix Pricing – UNE – Sections 1.6.1, 2.3, 5.0-5.9

Attachment 7 – Sections 1.4, 1.7.1-1.7.2, 1.9, 5.1, 5.3-5.4, 5.7,
5.8, 5.9, 6.12-6.13, Ex. A (portions)

Q.
WHY IS IT NECESSARY FOR THE COMMISSION TO ADDRESS SBC’S OBLIGATIONS UNDER § 271 OF THE ACT IN THIS INTERCONNECTION AGREEMENT?
A.
The successor interconnection agreement must include terms, conditions, and rates defining SBC’s obligations to provide network elements under both § 251 and § 271 of the Act.  The Coalition proposes language that defines SBC’s obligations in several places in the successor agreement, including, but not limited to General Terms and Conditions and UNE Attachments 6 through 10.  From our perspective, based on our analysis of how the FCC’s rules interact with the actual provisions contained in the successor interconnection agreement, there is ample justification and support for  not only recognizing the network elements under § 251 and § 271, but  retaining existing Commission reviewed and approved terms and conditions that define SBC’s and CLECs’ rights, obligations, processes, and procedures regarding any and all network elements provided under the interconnection agreement.

Q.
DOES THE ACT INCLUDE TWO SEPARATE AND INDEPENDENT REQUIREMENTS CONCERNING THE UNBUNDLING OF SBC’S NETWORK?

A.
Yes.  Section 251 of the Act (which applies to all ILECs) calls for the unbundling of network elements upon a finding of impairment.  Network elements unbundled in accordance with § 251 of the Act must be priced at TELRIC in accordance with FCC rules.  The Regional Bell Operating Companies (including SBC), however, are also subject to § 271 of the Act that imposes additional and separate unbundling obligations as a condition to their offering in-region, interLATA services.  Because SBC’s § 271 unbundling requirements had duplicated its parallel obligations under § 251, it has not been necessary (until now) to establish the precise terms, conditions and prices for § 271-compliant offerings of network elements -- if separate from those terms for the same element required under § 251.

Q.
WHAT NETWORK ELEMENTS ARE SPECIFICALLY REQUIRED TO BE OFFERED BY RBOCS IN ORDER TO COMPLY WITH § 271 OF THE ACT?

A.
The specific obligations are spelled out in § 271(b) that requires the RBOCs to provide the following:

(i) 
Interconnection in accordance with the requirements of sections 251(c)(2) and 252(d)(1).

(ii) 
Nondiscriminatory access to network elements in accordance with the requirements of sections 251(c)(3) and 252(d)(1).

(iii) 
Nondiscriminatory access to the poles, ducts, conduits, and rights-of-way owned or controlled by the Bell operating company at just and reasonable rates in accordance with the requirements of section 224.

(iv)
Local loop transmission from the central office to the customer’s premises, unbundled from local switching or other services.

(v) 
Local transport from the trunk side of a wireline local exchange carrier switch unbundled from switching or other services.

(vi) 
Local switching unbundled from transport, local loop transmission, or other services.                        

(vii) 
Nondiscriminatory access to--

           (I) 
911 and E911 services;

           (II) 
directory assistance services to allow the other carrier’s customers to obtain telephone numbers; and

           (III) 
operator call completion services.

(viii) 
White pages directory listings for customers of the other carrier’s telephone exchange service.

(ix) 
Until the date by which telecommunications numbering administration guidelines, plan, or rules are established, nondiscriminatory access to telephone numbers for assignment to the other carrier’s telephone exchange service customers. After that date, compliance with such guidelines, plan, or rules.

(x) 
Nondiscriminatory access to databases and associated signaling necessary for call routing and completion.

(xi) 
Until the date by which the Commission issues regulations pursuant to section 251 to require number portability, interim telecommunications number portability through remote call forwarding, direct inward dialing trunks, or other comparable arrangements, with as little impairment of functioning, quality, reliability, and convenience as possible.  After that date, full compliance with such regulations.

(xii) 
Nondiscriminatory access to such services or information as are necessary to allow the requesting carrier to implement local dialing parity in accordance with the requirements of section 251(b)(3).

(xiii) 
Reciprocal compensation arrangements in accordance with the requirements of section 252(d)(2).

(xiv) 
Telecommunications services are available for resale in accordance with the requirements of sections 251(c)(4) and 252(d)(3).


The FCC determined in the TRO that distinct obligations existed for local switching, local loops, transport, databases and signaling.  As the FCC summarized its decision in the TRO:

Specifically, the Commission considered [in the TRO] the relationship between checklist item two (which references section 251) and checklist items four through six and ten (which do not).  The Commission concluded that checklist items four through six and ten constitute a distinct statutory basis for the requirement that BOCs provide competitors with access to certain network elements that does not necessarily hinge on whether those elements are included among those subject to section 251(c)(3)’s unbundling requirements.  Accordingly, the Commission stated that even if it concluded that requesting telecommunications carriers are not “impaired” without access to one of those elements under section 251, section 271 would still require the BOC to provide access.
  

The FCC’s conclusions regarding the additional obligations of § 271 were affirmed by the D.C. Circuit in USTA II.
  SBC’s obligations under § 271 continue, unless and until the FCC determines it will “forebear” from imposing the requirements of the competitive checklist.

Q.
WHY WOULD CONGRESS ESTABLISH ADDITIONAL UNBUNDLING OBLIGATIONS IN § 271 OF THE FEDERAL ACT?

A.
Congress well understood that permitting the RBOCs to offer in-region long distance services carried great risk.  As everyone knew when the Act passed, the RBOCs’ ability to bundle local and long distance would be the most powerful force in post-divestiture telecommunications.  For instance, SBC provides long distance service to nearly 21 million lines and reports a bundled-services penetration – i.e., retail lines with at least one key service (long distance, joint-billed Cingular wireless service, DSL or the DISH network) -- in the consumer market of over 60%.
  Precisely because of this expected advantage, Congress was clear that interLATA authority would only be permitted where an RBOC had fully opened its network to competitors.  Specifically, § 271 of the Act required that each of the core elements of the local network – loops, transport, switching and signaling – would be available to competitive entrants in any state where the RBOC sought to offer long distance service, without the need for any additional findings by the FCC as to whether an entrant would be “impaired.”  As the FCC recognized:

These additional requirements [the unbundling obligations in the competitive checklist] reflect Congress’ concern, repeatedly recognized by the Commission and courts, with balancing the BOCs’ entry into the long distance market with increased presence of competitors in the local market . . . .   The protection of the interexchange market is reflected in the fact that section 271 primarily places in each BOC's hands the ability to determine if and when it will enter the long distance market.  If the BOC is unwilling to open its local telecommunications markets to competition or apply for relief, the interexchange market remains protected because the BOC will not receive section 271 authorization.
 


These additional obligations of § 271 are clear:  in exchange for opening its entire network to competitors, SBC would be permitted to provide long distance services to its local customers (and others).
  SBC’s acquisition of AT&T demonstrates that the need for strict enforcement of § 271’s market opening provisions is even more critical today than when the Act was passed. 
Q.
WHAT ISSUES MUST BE RESOLVED IN ORDER TO ESTABLISH A § 271-COMPLIANT UNE OFFERING?

A.
The initial issue is to determine the proper terms and conditions for the provision of the § 271-network offering, which the Coalition submits are the terms and conditions that were approved in the M2A when SBC sought 271 relief.  There is no need to go elsewhere to devise or to create “new” terms and conditions, since they already exist and are tested within the interconnection agreement.  

The principal issue that must be resolved in order to establish a § 271-compliant UNE offering is price.  The FCC has determined that § 271 elements are subject to a potentially more liberal pricing standard than the standard that applies to elements offered under § 251 of the Act.  Specifically, network elements offered solely in order to comply with § 271 must be priced at rates that are just, reasonable, nondiscriminatory and provide meaningful access:

Thus, the pricing of checklist network elements that do not satisfy the unbundling standards in section 251(d)(2) are reviewed utilizing the basic just, reasonable, and nondiscriminatory rate standard of sections 201 and 202 that is fundamental to common carrier regulation that has historically been applied under most federal and state statutes, including (for interstate services) the Communications Act.  Application of the just and reasonable and nondiscriminatory pricing standard of sections 201 and 202 advances Congress's intent that Bell companies provide meaningful access to network elements.

It is important to understand that the FCC did not conclude in the above paragraph that § 271 network elements were interstate services subject to § 201 and § 202 of the Act.  Rather, the FCC adopted a just and reasonable rate standard that “has historically been applied under most federal and state statutes,” noting that § 201 and § 202 are an embodiment of that traditional standard.

Q.
IS THE “JUST AND REASONABLE” PRICING STANDARD SIGNIFICANTLY DIFFERENT THAN THE “TELRIC STANDARD” ADOPTED BY THE FCC FOR § 251 NETWORK ELEMENTS?

A.
No.  To the contrary, TELRIC rates must fall within the range of just and reasonable rates by statute.  The Act itself requires that rates for § 251 network elements (which the FCC has interpreted to require compliance with the TELRIC standard) must be “just and reasonable.”
  However, the FCC has also concluded that the just and reasonable standard could also permit prices different than TELRIC-based rates:

So if, for example, pursuant to section 251, competitive entrants are found not to be “impaired” without access to unbundled switching at TELRIC rates, the question becomes whether BOCs are required to provide unbundled switching at TELRIC rates pursuant to section 271(c)(2)(B)(vi). In order to read the provisions so as not to create a conflict, we conclude that section 271 requires BOCs to provide unbundled access to elements not required to be unbundled under section 251, but does not require TELRIC pricing.

Thus, although § 271 does not require TELRIC-based rates, the fact that such rates must also all be within the range of just and reasonable rates should help inform state commissions as to what rate would be appropriate in a § 271-compliant offering.

Q.
ARE YOU ASKING THAT THE COMMISSION ESTABLISH PERMANENT § 271 PRICES IN THIS PROCEEDING?

A.
No.  Because of the accelerated time-frame for concluding this proceeding, it is not possible for the Commission to adopt permanent § 271-compliant rates now.  But, temporary rates can be established with the understanding that the parties will negotiate rates for these network elements and, if negotiation proves unsuccessful, bring their disputes to the Commission for resolution.  Overall, the transitional protections of the TRRO provide the Commission a 12-month window to establish such rates (assuming that the parties cannot successfully negotiate just and reasonable prices).
  There is, however, one area where immediate Commission action is necessary.



The TRRO adopted specific transitional pricing rules to apply to the “embedded base” of customers served by UNEs that are no longer required to be unbundled under § 251 of the Act.  The FCC did not, however, establish a rate for “new” arrangements that would comply with the “just and reasonable” standard under § 271.  As a result, there is an immediate need for the Commission to establish an interim rate to apply to § 271 loops, transport and switching to bridge the gap between the effective date of the FCC’s non-impairment finding -- March 11th -- and whatever final § 271 rate the Commission adopts in a follow-on proceeding, should negotiations prove unfruitful.

Q.
WHAT INTERIM RATE DO YOU RECOMMEND APPLY TO A CLEC’S ORDERS FOR ELEMENTS (LOOPS, TRANSPORT AND SWITCHING
) WHEN THOSE ELEMENTS ARE STILL REQUIRED UNDER § 271 OF THE ACT AND WILL BE USED BY CLEC TO SERVE NEW CUSTOMERS?

A.
Solely for the purpose of encouraging a compromise resolution of this issue during this gap between March 11 and the approval of new agreements, I recommend that the Commission establish an interim rate for orders to new customers equal to the transitional rates adopted by the FCC in the TRRO to apply to the embedded customer base.  Such interim rates would be applicable not only for service to new UNE-P customers, but also to orders for high capacity loop and transport to serve new customers in any situation where non-impairment is demonstrated pursuant to TRRO criteria.  This recommendation does not mean that  the CLEC Coalition believes that the transitional increases adopted by the FCC are appropriate nor do  the members of the  Coalition necessarily agree that the resulting higher rates remain within the “just and reasonable” range.
  However, there is an immediate need for a pragmatic solution and extending, on an interim basis, the transitional prices to orders to serve new customers provides that solution.
  Most importantly, the Commission must make clear the SBC may not deny any orders for § 271 elements CLEC will use to serve new customers while this pricing dispute is being resolved.

THE TRRO AND § 271 OFFERINGS MUST

BE IMPLEMENTED IN ACCORDANCE

WITH THE REQUIREMENTS OF § 252
Q.
IS THE TRRO EXPLICIT IN HOW THE FCC’S NEW UNBUNDLING RULES SHOULD BE IMPLEMENTED?

A.
Yes.  The FCC was quite clear that the TRRO rules are to be implemented through negotiated amendments to interconnection agreements, with § 252 used to approve amendments or arbitrate any remaining disputes.  As the FCC made clear:

We expect that incumbent LECs and competing carriers will implement the Commission’s findings as directed by section 252 of the Act.  Thus, carriers must implement changes to their interconnection agreements consistent with our conclusions in this Order.  We note that the failure of an incumbent LEC or a competitive LEC to negotiate in good faith under section 251(c)(1) of the Act and our implementing rules may subject that party to enforcement action.  Thus, the incumbent LEC and competitive LEC must negotiate in good faith regarding any rates, terms, and conditions necessary to implement our rule changes.  We expect that parties to the negotiating process will not unreasonably delay implementation of the conclusions adopted in this Order.


The recommendations I make here are fully consistent with the FCC’s directive that parties negotiate in good faith and not act to unreasonably delay implementation of the FCC’s rules.  Of paramount concern, however, is that customer services and choices not be disrupted as the industry moves to new footing, defined jointly by the TRRO and  SBC’s ongoing obligations under     § 271.  Thus, the implementation of the TRRO’s removal of § 251 unbundling obligations must go hand-in-hand with the introduction of alternative arrangements, including arrangements that comply with § 271.

Q.
DOES § 252 ALSO GOVERN THE ESTABLISHMENT OF § 271-COMPLIANT OFFERINGS, INCLUDING JUST AND REASONABLE RATES?

A.
Yes.  Each § 271 network element must be offered through interconnection agreements that are subject to the § 252 state commission review and approval process.  Section 271(c)(2)(A) of the Act clearly links a BOC’s duty to satisfy its obligations under the competitive checklist to the BOC providing that access through an interconnection agreement (or a statement of generally available terms (“SGAT”)), stating: 

(A) 
AGREEMENT REQUIRED - A Bell operating company meets the requirements of this paragraph if, within the State for which the authorization is sought—

(i)(I) 
such company is providing access and interconnection pursuant to one or more agreements described in paragraph (1)(A) [Interconnection Agreement], or 

   (II) 
such company is generally offering access and interconnection pursuant to a statement described in paragraph (1)(B) [an SGAT], and 

(ii) 
such access and interconnection meets the requirements of subparagraph (B) of this paragraph [the competitive checklist].
  


As the above-quoted statutory language makes clear, the specific interconnection obligations of § 271’s competitive checklist (item ii above) must be provided pursuant to the “agreements” described in § 271(c)(1)(A) or the SGATs described in § 271(c)(1)(B).  By directly referencing § 271(c)(1)(A) and (B), the Act ties compliance with the competitive checklist to the review process described in        § 252.  As § 271(c)(1) states:

(1) 
AGREEMENT OR STATEMENT- A Bell operating company meets the requirements of this paragraph if it meets the requirements of subparagraph (A) or subparagraph (B) of this paragraph for each State for which the authorization is sought. 

(A) 
PRESENCE OF A FACILITIES-BASED COMPETITOR- A Bell operating company meets the requirements of this subparagraph if it has entered into one or more binding agreements that have been approved under section 252 specifying the terms and conditions under which the Bell operating company is providing access and interconnection to its network facilities for the network facilities of one or more unaffiliated competing providers of telephone exchange service (as defined in section 3(47)(A), but excluding exchange access) to residential and business subscribers.
 



Thus, just as the § 252 arbitration process is the vehicle through which the new unbundling rules described in the TRRO are implemented, so too must the § 252 process be used to establish the contract terms, conditions and prices for § 271-compliant network elements.  



Although the FCC adopted a different pricing standard to apply to § 271 prices, it did not – and could not – abandon the central structure of the Act in which the arbitration of specific rates is a task assigned to the states.  The United States Supreme Court affirmed this division of responsibility, noting:
. . . 252(c)(2) entrusts the task of establishing rates to the state commissions . . . .  The FCC's prescription, through rulemaking, of a requisite pricing methodology no more prevents the States from establishing rates than do the statutory 'Pricing standards' set forth in 252(d).   It is the States that will apply those standards and implement that methodology, determining the concrete result in particular circumstances.
  

***


The approach [in the federal Act] was deliberate, through a hybrid jurisdictional scheme with the FCC setting a basic, default methodology for use in setting rates when carriers fail to agree, but leaving it to state utility commissions to set the actual rates.

Although the particular circumstance being addressed by the Supreme Court concerned the TELRIC pricing standard, the process being endorsed by the Court is appropriate operation of § 252 framework, which relies on the state commissions to arbitrate and approve all interconnection agreements.
SBC’s ACCESSIBLE LETTERS DO NOT COMPLY WITH THE TRRO OR ITS § 271 OBLIGATIONS 

Q.
DO SBC’S “ACCESSIBLE LETTERS” COMPLY WITH ITS OBLIGATIONS UNDER THE TRRO AND § 271?

A.
No.  On February 11, 2005, SBC issued a series of “Accessible Letters” that described SBC’s intention to unilaterally ignore valid CLEC interconnection agreements in direct violation of the TRRO and its § 271 obligations.
  Then, later on March 11, 2005, SBC issued additional Accessible Letters.
  As I noted earlier, the FCC was clear that the TRRO is not a self-effectuating order that disregards the negotiation and arbitration processes of § 252 or the change-of-law process in existing Interconnection Agreements:

We expect that incumbent LECs and competing carriers will implement the Commission’s findings as directed by section 252 of the Act.  Thus, carriers must implement changes to their interconnection agreements consistent with our conclusions in this Order. . . .  Thus, the incumbent LEC and competitive LEC must negotiate in good faith regarding any rates, terms, and conditions necessary to implement our rule changes.

***

UNE-P arrangements no longer subject to unbundling shall be subject to true-up to the applicable transition rate upon the amendment of the relevant interconnection agreements, including any applicable change of law processes.


There is no provision in the TRRO that contemplates SBC unilaterally imposing its own interpretations and decisions upon CLECs outside of the § 252/change-of-law process.  Nevertheless, SBC’s Accessible Letters contain the following:

The effect of the TRO Remand Order on New Migration or Move LSRs for Mass Market Unbundled Local Switching/UNE-P is operative not withstanding interconnection agreements or applicable tariffs.

***

The effect of the TRO Remand Order on New Migration or Move LSRs for these affected [loop and transport] elements is operative not withstanding interconnection agreements or applicable tariffs.


SBC’s disregard of the statutory process clearly required by the Act and the TRRO could not be more blatant.

Q.
ARE THERE OTHER EXAMPLES OF SBC’S DISREGARD FOR UNAMBIGUOUS REQUIREMENTS OF THE TRRO?

A.
Yes.  The FCC’s finding of non-impairment with respect to loops and transport requires an analysis of specific conditions in individual wire centers.  Because the impairment finding is fact-dependent, the FCC adopted additional specific directions as to how this particular conclusion is to be implemented.  This process requires specific steps, as outlined in the TRRO:

1. A requesting carrier must undertake a reasonably diligent inquiry and, based on that inquiry, self-certify that, to the best of its knowledge, its request is consistent with the requirements of the TRO.
2. Upon receiving a request for access to a dedicated transport or high-capacity loop UNE that indicates that the UNE meets the relevant factual criteria,
 the incumbent LEC must immediately process the request. 

3. To the extent that an incumbent LEC seeks to challenge any such UNEs, it subsequently can raise that issue through the dispute resolution procedures provided for in its interconnection agreements.

More bluntly, the FCC summarized this process by stating:
In other words, the incumbent LEC must provision the UNE and subsequently bring any dispute regarding access to that UNE before a state commission or other appropriate authority.



The process described by the FCC above is a far cry from the process described in SBC’s Accessible Letters, which uniformly proclaim that SBC will reject any order that it believes is contrary to the TRRO.  Fortunately, the Commission incorporated the “self-certification” and “provision and then dispute” aspects of the TRRO into an interim order in Case No. TC 2005-0294, which was later incorporated into a settlement to bridge the time between March 11, 2005 and the establishment of the successor interconnection agreement. However, CLECs still remain uncertain of the operational and business implications of SBC’s interpretation on a permanent basis and how SBC will interpret its obligations in the successor interconnection agreement.
Q.
DO SBC’S ACCESSIBLE LETTERS INDICATE A GOOD FAITH EFFORT TO NEGOTIATE OR ITS CONTINUING OBLIGATIONS UNDER § 271?

A.
The concerns with SBC’s Accessible Letters described above is indicative – but not exhaustive – of SBC’s insistence on unilateral action as opposed to cooperative negotiating.  I am not so naïve as to believe that every issue concerning SBC’s continuing obligations to offer access to its network, under either § 251 or § 271, can be resolved.  But negotiations that begin with demands are sure to fail.  SBC’s Accessible Letters lay claim to a willingness to negotiate, but also threatened the CLECs with service disruptions in 30 days (by March 11th) if resolutions are not reached.  Moreover, on March 11, 2005, SBC “posted” what it claims to be its § 271 local switching offering.
  SBC’s § 271 rate must be just and reasonable, yet the rate proposed by SBC (based on average DEM usage) would be $46.22
 -- a massive 625% above the cost-based rate established by this Commission.  Such a proposal is simply not consistent with an obligation to negotiate in good faith.

THE “LAWFUL” UNE DISPUTE
Attachment UNE 6 title, footnote 1, Sections 1.0, 1.2, 1.2-1.2.4, 4.2, inter alia

Q.
HOW DOES THE COALITION’S CONTRACT LANGUAGE ADDRESS THE NETWORK ELEMENTS REQUIRED TO BE UNBUNDLED UNDER § 271?

A.
Given that there are really only two differences between § 251 and § 271 network elements — price and the application of the term “combination” when only § 251 network elements are involved — the Coalition’s contract language uses the terms “unbundled network elements” and “UNEs” to describe both forms of unbundling, unless the context makes clear that a specific contract term is referring to § 251 or § 271 network elements.  

Q.
WHAT IS THE DISPUTE REGARDING THIS TERMINOLOGY?  

A.
SBC objects to CLECs’ language and, instead, seeks to restrict Attachment 6 (and the  other UNE Attachments) to applying solely to § 251 UNEs and solely to SBC’s unilateral interpretation of what is required to be unbundled under § 251.  SBC does this by placing the word “Lawful” before the term “UNEs” throughout Attachment 6 and using the word “lawful” as a qualifier for FCC orders, rules, and judicial orders.  SBC claims that its use of the word “Lawful” in the context of the word “UNE” provides a description of the types of UNEs that are to be provided in Attachment 6.  

Q.
DOES THE COALITION OBJECT TO THE USE OF THE WORD “LAWFUL” AS SBC USES THAT TERM?

A.
Absolutely, we object for several reasons.  First, an overarching problem with SBC’s proposed use of the term, and actually with SBC’s proposed contract Sections 1.1, 1.2.1.1, and 1.2.1.2 of Attachment 6, is that it gives SBC too much subjective power to determine when it will discontinue providing a UNE to requesting carriers.  The term “Lawful” arguably gives SBC unilateral ability to determine what is “lawful” and what is not.



For example, SBC’s proposed Section 1.2.1 defines a “Lawful” UNE as that required under § 251(c), as determined by “lawful” and effective orders and rules of the state commission “that are not inconsistent with the [Act] or the FCC’s regulations.”  SBC contends that this standard, which defines a “Lawful” UNE is objective – but I wholeheartedly disagree.  Under this language, SBC could continue to do what it attempted to do in its “Lawful UNE Amendment” — set up contract language that will force CLECs to adhere to SBC’s interpretation of the law.  SBC already asserted that the D.C. Circuit in USTA II eliminated unbundled DS1 loops, for example, although there is no statement by the Court in its opinion that says it did so.  Inserting qualifying language such as the term “lawful” opens the door to SBC unilaterally disregarding state and federal decisions or requirements, to the extent that SBC deems them to be inconsistent with the FCC’s rules or “law” – all of which is contrary to the intent of the Act and the FCC’s orders.  Given SBC’s recalcitrance regarding UNEs and TELRIC pricing under the Act since 1996, I do not believe that it is appropriate or wise to give SBC additional language that will do nothing more than give SBC an opportunity to prevent CLECs from obtaining UNEs.  Inclusion of this language throughout Attachment 6 serves no constructive purpose.

Q.
WHAT IS THE COALITION’S SECOND CONCERN WITH SBC’S USE OF THIS TERM?

A.
The second concern is that SBC’s use of the term “Lawful” UNEs (and the definition found in Section 1.2.1 and used in Sections 1.2.1.1 and 1.2.1.2) ignores the fact that, to the extent the Commission requires SBC to include terms and conditions for network elements unbundled under § 271, SBC’s language creates inconsistency by inappropriately limiting the types of UNEs that SBC is obligated to provide under the terms, conditions, and rates in this Attachment 6.  

Q.
WHAT IS YOUR THIRD REASON FOR REJECTING SBC’S USE OF THE TERM “LAWFUL” UNE AND/OR LAWFUL ACTIONS BY REGULATORY AUTHORITIES AND COURTS?  

A.
 SBC’s proposed “Lawful” UNE language looks like an attempt to control when and how changes in the determination of what elements must be unbundled under § 251 will be implemented in the parties’ interconnection agreements.  By using this phrase, coupled with SBC’s definition of what is “lawful,” SBC is positioning itself to unilaterally withdraw UNEs when a court or tribunal determines that they no longer need to be offered on an unbundled basis, rather than to follow the change of law process required by the interconnection agreements.  Moreover, SBC’s language appears to reserve to itself the right to determine – and indeed, from time to time to redetermine – what constitutes a “Lawful UNE.”
  The FCC has already rejected BOC requests to be able to make such unilateral modifications in agreements.
  SBC’s language would have the effect of granting to SBC, alone, the authority to unilaterally implement any arguable § 251(c)(3) changes of law based solely upon SBC’s interpretation.  This language is inconsistent with the FCC’s directive that its decisions in the TRO and the TRRO are to be implemented through the change of law process and negotiation, and through arbitration if necessary, under § 252 of the Act.

Q.
DOES THE COALITION’S PROPOSED LANGUAGE PROVIDE A BETTER SOLUTION TO THE ISSUE OF WHICH UNEs SBC IS TO PROVIDE UNDER THE INTERCONNECTION AGREEMENT?

A.
Yes, it does.  The Coalition and Birch’s proposed language accurately and objectively implements the TRO and TRRO and provides that SBC may only discontinue offering a network element to the extent that SBC is no longer required to provide UNEs under applicable law, which would include § 251,        § 271, and FCC orders and rules.
  The Coalition’s language would not override existing change of law provisions by making changes in the law automatically self-effectuating or within SBC’s discretion.  The Coalition’s language merely establishes the applicable law that governs SBC’s obligations – then throughout Attachment 6, the Coalition’s language defines terms such as § 251 UNEs (and the obligations associated with provision), § 271 UNEs (and associated obligations), and Declassified UNEs (and the processes associated with those UNEs).  The Coalition’s language basically attempts, then, to define with specificity the legal standards for each form of UNE and then provide the terms and conditions associated with each of those UNEs.



This approach is far more focused and far less subjective.  From my perspective, the specificity of this approach will give rise to far fewer disputes between SBC and a CLEC versus the SBC broad brush approach to label UNEs as “Lawful” or unlawful.  And, just as important, the Coalition’s language gives force and effect to the change of law processes (negotiations and, if needed, arbitration) and would not allow SBC to broadly and preemptively implement future changes of law without negotiation.

Q.
DO YOU KNOW IF ANY OTHER COMMISSION HAS REVIEWED SBC’s PROPOSED USE OF THE TERM “LAWFUL” IN THE CONTEXT OF UNES?

A.
I am aware that the Illinois Commerce Commission considered Illinois Bell Telephone Company’s (SBC Illinois) proposed use of the term “Lawful UNE” and its insertion of the word “lawful” before state and federal regulatory authority rules, orders, and judicial decisions – basically the same type of language that SBC proposes here throughout Attachment 6.  The Illinois Commission rejected SBC’s proposal to insert the term “lawful” in the UNE Attachment.  The ALJ concluded:



[SBC’s] language is unnecessary, likely to trigger future disputes between the parties, and could be readily abused to delay XO’s access to SBC services.  Since XO cannot hope to successfully demand access to “unlawful” UNEs, inclusion of this term serves no constructive purpose.  Indeed, if such inclusion were necessary to the identification of what is permissible under the ICA, the “lawful” modifier would have to be inserted before every material noun in the ICA.



Similarly, SBC proposes to place the “lawful” modifier before references to the orders and/or rules of the FCC, the courts and this Commission.  Unless they are under stay by a superior authority, such orders and rules are inherently lawful and effective.  In effect, SBC’s proposed language would empower SBC to implement the ICA by second-guessing – outside regulatory appellate processes – the viability of regulatory and judicial rulings . . . . 



It is entirely reasonable for SBC to propose ICA language that will assure that SBC is not obligated to provide services at TELRIC prices unless those services, and the carriers requesting them, are entitled to such prices.  It is entirely unreasonable to achieve the objective by empowering SBC to unilaterally adjudge the content, validity, and viability of non-stayed judicial and administrative authorities.  Moreover, by arrogating such power, SBC will elicit disputes with XO and delay XO’s access to competitive services.   . . . The answer, then, [to the disputed issue] is that SBC is not obligated to continue providing UNEs under the ICA when no such obligation exists under federal or state law.  However, SBC’s “unlawful” UNE scheme is ill-suited to excluding that obligation from the ICA.

Q.
IN SUMMARY, THEN, WHAT IS YOUR RECOMMENDATION WITH RESPECT TO SBC’S USE OF THE TERM “LAWFUL”?

A.
I strongly urge the Commission to reject SBC’s “Lawful” UNE and order scheme that will do nothing more than provide SBC with basic unilateral ability to make determinations about which aspects of the law it will or will not follow.

DS0 DEDICATED TRANSPORT AS AN UNBUNDLED 

NETWORK ELEMENT UNDER § 251 
Attachment 6 -  Sections 10.0 through 10.2
Q.
HAS SBC IDENTIFIED A DISPUTE WITH THE COALITION AND BIRCH OVER THE CONTINUED ACCESS TO DS0 TRANSPORT?

A.
Yes.  SBC’s proposed interim amendment listed DS0 Transport as a network element no longer required to be unbundled under § 251 as a result of the TRO and SBC’s proposed langauge for dedicated transport in Section 10 is restricted to DS1 and DS3 transport.  

Q.
PLEASE EXPLAIN WHY THE COALITION DISPUTES SBC’S POSITION THAT ONLY DS1 AND DS3 DEDICATED TRANSPORT ARE REQUIRED TO BE UNBUNDLED.

A.
The Coalition disputes SBC’s position because the FCC did not take away CLECs’ access to DS0 Transport.  As a result, CLECs should retain the ability to access DS0 Transport under the terms of Attachment 6.  There are absolutely no findings by the FCC in the TRO
 or the TRRO
 that conclude that CLECs are not entitled to continued access to DS0 Dedicated Transport.  In fact, the FCC clearly acknowledged the availability of dedicated transport at the DS0 level.
  However, if SBC’s proposed language in Sections 10 and 10.1 is adopted, CLECs will have no authority under the ICA to request DS0 Transport because SBC’s language defines and limits terms and conditions only to DS1 and DS3 Dedicated Transport.

Q.
HOW DOES THE COALITION’S PROPOSED LANGUAGE ADDRESS THIS ISSUE?

A.
In two ways – first, the Coalition does not propose to change Section 10, which is the title and subject of that Section (Dedicated Transport).  Second, the Coalition’s proposed language in Sections 10.1 and 10.2 define Dedicated Transport consistent with the TRRO and would not limit the forms of dedicated transport to only DS1 and DS3.  Accordingly, under the Coalition’s proposed language, if a CLEC needed (or wanted to continue to use) DS0 Dedicated Transport, it could seek access to such transport under Section 10 of this Attachment.
Q.
PLEASE DESCRIBE THE POTENTIAL USE OF DS0 TRANSPORT IN PRACTICAL TERMS.

A.
Just as a high capacity EEL is comprised of a DS1 loop combined or commingled with DS1 transport, an analogous low capacity circuit could be an analog loop combined or commingled with DS0 transport, resulting in a mass market offering that CLECs with their own switching facilities could potentially use in the future.
CONCLUSION

Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
The TRRO is neither self-effectuating nor the only federal unbundling obligation with which SBC must comply.  The fundamental purpose of this proceeding is to implement the TRRO, including arbitrating any disputes between SBC and the CLECs.  The end result of this proceeding, however, will be to shift SBC’s unbundling obligations for at least some network elements from § 251 to § 271 of the Act.  It is critical to local competition that this shift occur in an orderly manner.  Effecting a smooth evolution requires that SBC’s § 251 obligations be removed contemporaneously with the establishment of § 271-compliant alternatives so that carriers may make informed choices.



Although the FCC’s TRRO establishes transitional protections for the embedded base of customers, it is silent as to how new orders should be priced.  (Notably, the TRRO is expressly limited to issues remanded by USTA II, and the D.C. Circuit has upheld the FCC’s conclusions regarding § 271’s independent obligations and pricing standard.)  I recommend that the Commission direct the parties to negotiate rates for § 271 network elements and, if agreement is not reached, bring any disputes for resolution in  a separate proceeding (or a subsequent phase of this proceeding).  In the interim, as a compromise offer, I recommend that the transitional rates adopted by the FCC for CLECs’ embedded customer base be applied to CLECs’ orders for elements to serve new customers until such time as the Commission adopts final just and reasonable rates for any element that SBC need not unbundle under the TRRO.



I further recommend that the Commission reject SBC’s use of the term “Lawful” throughout Attachment 6 and SBC’s elimination of access to DS0 Dedicated Transport.

Q.
DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

A.
Yes.
� 	TRRO ¶ 233.


� 	In the Matter of Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking  (rel. August 21, 2003) (“TRO”).


� 	In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Order on Remand (rel. Feb. 4, 2005) (“TRRO”).


� 	TRRO ¶ 233.


� 	47 U.S.C. § 271(d)(3).


� 	In the Matter of Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C. § 160(c), WC Docket 01-338 et al., Memorandum Opinion and Order at ¶ 7 (rel. Oct. 27, 2004) (“Broadband Forbearance Order”) (footnotes omitted).


� 	USTA v. FCC, 359 F.3d 554, 588-590 (D.C. Cir. 2004) (“USTA II”).


� 	The FCC has chosen to forebear from requiring continued unbundling of certain “broadband” network elements.  (See generally Broadband Forbearance Order.)  This decision, however, does not curtail SBC’s obligations with respect to other affected elements, such as switching or high capacity loops or transport offered over conventional technologies.


� 	SBC Investor Briefing, 4th Quarter 2004, January 25, 2005.


� 	TRO ¶ 655.


� 	The Supreme Court recognized this goal when it quoted Senator Breaux’s description of the competitive checklist at the Act’s passage:


	Now, this legislation says you will not control much of anything.  You will have to allow for nondiscriminatory access on an unbundled basis to the network functions and service of the Bell operating companies that is at least equal in type, quality, and price to the access [a] Bell operating company affords to itself. 


Verizon Communications, Inc. v. FCC, 535 U.S. 467, 488, 152 L. Ed. 2d 701, 122 S. Ct. 1646 (2002) (quoting 141 Cong. Rec. 15572 (1995)).


� 	TRO ¶ 663 (footnotes omitted).


� 	Said differently, the paragraph is not a statement of jurisdiction (i.e., a claim that § 271 network elements are interstate services subject to § 201 and § 202), but rather describes the appropriate standard of review.


� 	Specifically, § 252(d) PRICING STANDARDS requires:


      	(1) 	INTERCONNECTION AND NETWORK ELEMENT CHARGES-


	Determinations by a State commission of the just and reasonable rate for the interconnection of facilities and equipment for purposes of subsection (c)(2) of section 251, and the just and reasonable rate for network elements for purposes of subsection (c)(3) of such section—


		(A) 	shall be—


            	(i) 	based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable), and


  		(ii) 	nondiscriminatory, and


		(B) 	may include a reasonable profit.


� 	TRO ¶ 659 (emphasis added).


� 	In addition to the pricing question, I also expect that SBC will claim that it is not required to combine § 271 network elements with other wholesale offerings or, even more remarkably, claim that it may sabotage facilities that are already connected.  This issue is discussed extensively in the  testimony of Ed Cadieux that addresses “commingling” of § 251 network elements (such as loops) with other wholesale offerings (such as § 271 elements or special access).


� 	I explain in the following section of my testimony that § 271 requires that items required under the competitive checklist must be offered in interconnection agreements approved under § 252.   Section 252 charges state commissions with the responsibility to arbitrate interconnection disputes, including disputes regarding the terms, conditions and prices applicable to § 271 offerings, applying standards (such as the TELRIC or just and reasonable standard) adopted by the FCC.  


� 	By this comment, I am not conceding at this point that there are any wire centers in Missouri that would fall within a “tier” (as defined in the TRRO) that would lead to the removal of high capacity loops or transport at that wire center from being offered pursuant to § 251.  


� 	I include in the term “switching” the associated functions of shared transport, signaling, access to databases and billing information.


� 	I note that the FCC did not conduct an analysis of its proposed rate increases to determine whether such increases were, in all (or even in the majority) of instances, just and reasonable.


� 	If the Commission later determines that the appropriate just and reasonable rate for an element is less than its existing rate, the CLEC would not be entitled to a refund; alternatively, if the Commission later establishes a higher just and reasonable rate, SBC should not be entitled to bill in arrears.  The reality is that customer-prices cannot be adjusted in arrears and, as such, the only means to assure customer rate stability is to assure that any subsequent pricing decision apply solely on a going forward basis.


� 	TRRO ¶ 233.


� 	47 U.S.C. § 271(c)(2)(A).


� 	47 U.S.C. § 271(c)(1)(emphasis added).


�	AT&T Corp. vs. Iowa Utilities Board, 525 U.S. 366, 385, 119 S.Ct. 721, 732 (1999) (emphasis added).


� 	Verizon Communications, Inc. v. FCC, 535 U.S. at 489.


� 	See SBC Accessible Letters CLECALL05-017, CLECALL05-018, and CLECALL05-019 (February 11, 2005).  These Accessible Letters are attached to my testimony as Attachment RMH-1.


� 	See e.g.  SBC Accessible Letters CLECALL05-040 (March 11, 2005).  This Accessible Letter is also attached to my testimony as Attachment RMH-1.


� 	TRRO ¶ 233.


� 	TRRO n. 630 (emphasis added).


� 	CLECALLO5-017 and CLECALLO5-019 (emphasis added).


�  	The FCC did not specify the precise form of such certification, but did suggest that a simple letter certifying that the route/loop being requested satisfies, to the best of the CLECs’ knowledge, the TRRO would be sufficient.  See TRRO, n. 658 and 659.


� 	TRRO ¶ 234 (emphasis added).


� 	Id.


� 	See Attachment RMH-1 (Accessible Letter CLEC ALL05-040).


� 	Source: Telecom Regulatory Note - Updated UNE Rates, Regulatory Source Associates LLC, August 16, 2004.


� 	See, e.g., SBC proposed Sections 1.2 and its subsections (SBC only required to provide UNEs that are required by law, as it changes from time to time, notwithstanding contract provisions that mandate change of law processes).


� 	See TRO, ¶ 701 (FCC declines to override 252 process and to allow ILECs to unilaterally change all ICAs to avoid delay associated with renegotiation of contract provisions due to change of law).


� 	See Coalition’s proposed Section 1.2.2 (Att. 6).


� 	Case No. 04-0371; Petition of XO Illinois, Inc. for Arbitration of an Amendment to an Interconnection Agreement with Illinois Bell Telephone Company Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, Amendatory Arbitration Decision at 46-47 (footnotes omitted).


� 	See, e.g., TRO, ¶¶ 359 (lists only OCn, Dark Fiber, DS3 and DS1 Transport); ¶ 360 (FCC notes the impairment findings deal with DS1, DS3 and dark fiber transport); ¶¶ 370-79 (general discussion on impairment analysis); and ¶¶ 380-93 (FCC capacity-based impairment analysis).  There is no reference to DS0 transport anywhere in these paragraphs.  


� 	See, e.g., TRRO, ¶¶ 66 (lists only DS1, DS3 and dark fiber transport); and ¶¶ 126-141 (FCC impairment analysis for DS1, DS3 and dark fiber transport).  Again, there is no reference to DS0 transport or eliminating CLECs’ access to this form of dedicated transport.  


� 	TRO, fn 1214.
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