STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 2nd day of December, 2003.

In the Matter of the Application of Primus
)

Telecommunications, Inc., and Least Cost
)
Case No. XM-2004-0213

Routing, Inc., for Approval of a Pro Forma
)

Transfer of Control.



)

ORDER GRANTING MOTION TO DISMISS IN PART

AND APPROVING STOCK TRANSFER

On November 6, 2003, Primus Telecommunications, Inc., and Least Cost Routing, Inc., filed their application seeking approval of a pro forma transfer of control.  Primus and Least Cost are telecommunications carriers authorized to conduct business in the state of Missouri.  Primus is a Delaware corporation.  Least Cost is a Florida corpora​tion.  Both corporations are ultimately owned by Primus Telecommunications Group, Incorporated (PTGI), a Delaware corporation that is not regulated by this Commission.  The proposed transaction will establish an intermediate holding company, Primus Telecom​munications Holding, Inc., a Delaware corporation that will be owned by PTGI, which will become the direct owner of Primus and the indirect owner of Least Cost.
  

The Staff of the Commission filed a Motion to Dismiss Application on November 18.  Staff states that approval of the stock transfer is sought under the provisions of Section 392.300.2, RSMo 2000, which states:


Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or foreign, other than a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state, except that a corporation now lawfully holding a majority of the capital stock of any telecommunications company may, without the consent of the commission, acquire and hold the remainder of the capital stock of such telecommunications company, or any portion thereof. 

Staff explains that Section 392.300.2 requires Commission approval of stock acquisitions made by non‑telecommunications companies, when the acquisition is for “more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state.”  Thus, for Section 392.300.2 to apply, the transaction (1) must involve the transfer of a telecommuni​cations company’s stock and (2) the telecommunications company must be organized or existing under or by virtue of the laws of Missouri.  Otherwise, Staff asserts, Commission approval of the transfer is not required. 

Least Cost Routing:

Staff urges the Commission to conclude that Section 392.200.2, RSMo 2000, does not apply to the Least Cost transaction because no telecommunications company stock is being transferred.  The transaction involves the transfer of control of TresCom, which is not a telecommunications company.  Least Cost will continue to be wholly owned by TresCom following the proposed transaction.  Staff points out that the Commission recently dismissed an application for lack of jurisdiction under similar facts in Case No. TM‑2004‑0043.
 

The Commission agrees with Staff and finds that it has no jurisdiction over the Least Cost transaction.  The proposed transaction does not involve the transfer of the stock of a telecommunications company.  The Commission will grant Staff’s Motion to Dismiss as to Least Cost. 

Primus Telecommunications:

Staff also contends that Section 392.300.2, RSMo 2000, does not apply to the transaction regarding Primus because Primus is a foreign corporation.  Staff argues that a foreign corporation, even though a telecommunications company operating in Missouri, is not required to obtain Commission consent before its stock is transferred.  Primus, Staff points out, is a Delaware corporation.  Staff states that the Commission issued orders dismissing stock transfer applications for lack of jurisdiction under similar facts in Case Nos. TM‑2000‑146
 and TM‑2000‑247.
  In yet another case, Case No. TM‑2001‑669, Staff states that the Commission considered a stock transfer under similar circumstances and approved the transfer after concluding it was not necessary to resolve the issue of jurisdiction.

Staff relies on a 1917 decision of the Missouri Supreme Court in which the Commission sought to enjoin Union Pacific Railroad, a Utah corporation, from issuing bonds without first applying to it for authority.
  In ruling against the Commission, the Supreme Court held that the phrase “organized and existing or hereafter incorporated, under or by virtue of the laws of the state of Missouri” applies to domestic corporations and not to foreign corporations.  Staff argues that, although the Union Pacific case dates to 1917 and involved a railroad statute, the language being interpreted is essentially the same as that in Section 392.300.2, RSMo 2000, and the Supreme Court’s decision has not been overturned.  

The Primus transaction is not like the Least Cost transaction.  With respect to Primus, the stock of a non‑domestic telecommunications carrier operating in Missouri will be transferred.  In the Claricom Networks case, cited by Staff, the Commission refused to accept Staff's view, on similar facts, that the Commission lacked jurisdiction.  Instead, the Commission sidestepped the issue by approving the transaction as being not detrimental to the public interest. 

The Commission will take the same action here.  No party opposes the Primus transaction, including the Commission's Staff and the Office of the Public Counsel.  Therefore, the Commission will approve the transaction inasmuch as no detriment to the public interest has been shown.

IT IS THEREFORE ORDERED:

1. That the Motion to Dismiss Application filed by the Staff of the Missouri Public Service Commission on November 18, 2003, is granted in part and denied in part.  The motion is granted with respect to Least Cost Routing, Inc., and denied with respect to Primus Telecommunications, Inc.

2. That the application for approval of a pro forma transfer of control filed on November 6, 2003, by Primus Telecommunications, Inc., and Least Cost Routing, Inc., is granted with respect to Primus Telecommunications, Inc.

3. That this order shall become effective on December 3, 2003.

4. That this case may be closed on December 4, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Simmons,

Forbis, and Clayton, CC., concur.

Thompson, Deputy Chief Regulatory Law Judge

� Least Cost is owned by TresCom International, Inc., which is owned by PTGI.  PTGI proposes to transfer its shares of TresCom to Primus Telecommunications Holding, Inc.  


� In the Matter of the Application of Business Telecom, Inc. d/b/a BTI for Approval of a Pro Forma Transfer of Control Through a Merger of Its Corporate Parent, Case No. TM-2004-0043 (Order Granting Motion to Dismiss, issued September 11, 2003).  


� In the Matter of the Joint Application of Feist Long Distance Service, Inc., Telecom Resources, Inc. d/b/a TRINetwork, Inc., and Advanced Communications Group, Inc., for Approval of Transfers of Control, Case No. TM-2000-146 (Order Dismissing Application for Lack of Jurisdiction, issued October 19, 1999).


� In the Matter of the Joint Application of Matrix Telecom, Inc., AvTel Communications, Inc., and Matrix Acquisition Holdings Corp. for Approval of a Stock Purchase Agreement and Related Transactions, Case No. TM-2000-247 (Order Granting Motion to Dismiss for Lack of Jurisdiction, issued May 30, 2000).


� In the Matter of the Joint Application of Claricom Networks, Inc., Claricom Holdings, Inc., Staples, Inc., Stacom Holdings, LLC, and Platinum Equity, LLC, for Approval of the transfer of Stock in Claricom Holdings, Inc. to Stacom Holdings, Inc., Case No. TM-2001-669 (Order Granting Motion to Approve Transfer of Stock, issued November 15, 2001 (Murray, C., dissenting)).


� Public Service Commission v. Union Pacific Railroad Company, 197 S.W. 39 (Mo. banc 1917).  
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