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MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND CHARTER

WHITE PAGES


	Issue Statement
	Issue No.
	Attachment and Section(s)
	CLEC Language
	CLEC Preliminary Position
	SBC MISSOURI Language
	SBC MISSOURI Preliminary Position

	A)Should the reasonable and commercial reasonable modifiers added to this Appendix?
B) Should language restricting CLEC End User identification be added to this Appendix?
	White Pages Issue 
1
	2.4
2.5
2 .6
2.6.2
	2.4  Subject to SBC-13STATE’s commercially reasonable practices, as well as the rules and regulations applicable to the provision of White Pages directories, SBC-13STATE will include in appropriate White Pages directories the primary alphabetical listings of all CLEC End Users located within the local directory scope.  The rules, regulations and SBC-13STATE practices are subject to change from time to time.  When CLEC provides its subscriber listing information to SBC-13STATE listings database, CLEC will receive for its End User, one primary listing in SBC-13STATE White Pages directory and a listing in SBC-13STATE’s directory assistance database.

2.5  CLEC shall furnish to SBC-13STATE, in a form reasonably acceptable to both Parties, subscriber listing information pertaining to CLEC End Users located within the local directory scope, along with such additional information as SBC-13STATE may reasonably require to prepare and print the alphabetical listings of said directory.

2.6
CLEC will provide accurate subscriber listing information of its subscribers to SBC-13STATE via a mechanical or manual feed of the directory listing information to SBC-13STATE’s Directory Listing database.  CLEC agrees to submit all listing information via a commercially reasonably and mutually agreeable mechanized process within six (6) months of the effective date of this Appendix, or upon CLEC reaching a volume of two hundred listing updates per day, whichever comes first. CLECs’ subscriber listings will be interfiled (interspersed) in the directory among SBC-13STATE’s subscriber listing information without identification that would permit SBC-13STATE or any third party to identify CLEC’s End User’s for purposes of marketing to them as such End Users, whether for purposes of winning their business from CLEC or otherwise.   See CLEC Online web site for methods, procedures, and ordering information.  CLEC will use commercially reasonable efforts to submit listing information within one (1) Business Day of installation, disconnection or other change in service (including change of non-listed or non-published status) affecting the Directory Assistance database or the directory listing of a CLEC End User. CLEC must submit all listing information intended for publication by the directory close date.

2.6.2  Upon CLEC request, sixty (60) calendar days prior to the directory close date for particular directory, SBC MIDWEST REGION 5-STATE shall make available to CLEC forty-five (45) calendar days prior to directory close date for that directory, either electronically or manually, as the Parties may reasonably agree, its subscriber listings as such listings are to appear in the directory.  CLEC shall review this listing information and shall submit to SBC MIDWEST REGION 5-STATE any necessary additions, deletions or modifications prior to the directory close date.
	(a) An accurate white pages directory is an important part of basic telephone service.  It is also extremely inefficient to produce on a competitive basis, at least in circumstances like today’s where the overwhelming majority of subscribers are the ILEC’s.  As a result, in practical terms producing the white pages directory is and will remain the responsibility of the ILEC.
Charter fully agrees that, in general, it has to conform to the practices, rules and regulations of the ILEC with respect to directory production.  Indeed, those practices, rules and regulations are almost certainly, on the whole, “commercially reasonable.”  Charter’s concern, however, is that in certain limited instances those practices, rules and regulations might be unreasonable and work to Charter’s detriment  Charter’s proposed language is intended to create a means for resolving any questions about such reasonableness under the terms of the agreement.

SBC’s response seems to be that its directory practices cannot, under any services, be questioned.  Instead, Charter must simply accept those practices and abide by them.  This would not be totally unreasonable if Charter had meaningful alternatives for the inclusion of its telephone numbers in white pages directories.  But in fact it has no such alternatives.  So it is entirely at SBC’s mercy in this regard.

Nothing in Charter’s language gives Charter any right to enjoin or interfere with the production of directories.  But, by requiring SBC’s directory practices to be reasonable, Charter’s language (i) does give Charter a contractual basis to both discuss problems that might arise with SBC and (ii)establishes a standard by which the PSC or other adjudicator can resolve any disputes that the parties cannot themselves resolve. 

(b) Charter is concerned that the provision of its directory listing information to SBC for purposes of including those listings in the white pages might provide a source of information for SBC to target its marketing efforts on Charter’s end users.  Charter believes that it is appropriate for the agreement to ban that practice.

SBC does not seem to have a response to this issue.  
	2.4  Subject to SBC-13STATE’s practices, as well as the rules and regulations applicable to the provision of White Pages directories, SBC-13STATE will include in appropriate White Pages directories the primary alphabetical listings of all CLEC End Users located within the local directory scope.  The rules, regulations and SBC-13STATE practices are subject to change from time to time.  When CLEC provides its subscriber listing information to SBC-13STATE listings database, CLEC will receive for its End User, one primary listing in SBC-13STATE White Pages directory and a listing in SBC-13STATE’s directory assistance database.

2.5  CLEC shall furnish to SBC-13STATE, in a form acceptable to both Parties, subscriber listing information pertaining to CLEC End Users located within the local directory scope, along with such additional information as SBC-13STATE may  require to prepare and print the alphabetical listings of said directory.

2.6
CLEC will provide accurate subscriber listing information of its subscribers to SBC-13STATE via a mechanical or manual feed of the directory listing information to SBC-13STATE’s Directory Listing database.  CLEC agrees to submit all listing information via a mechanized process within six (6) months of the effective date of this Appendix, or upon CLEC reaching a volume of two hundred listing updates per day, whichever comes first. CLECs’ subscriber listings will be interfiled (interspersed) in the directory among SBC-13STATE’s subscriber listing information SBC-13STATE.   See CLEC Online web site for methods, procedures, and ordering information.  CLEC will submit listing information within one (1) Business Day of installation, disconnection or other change in service (including change of non-listed or non-published status) affecting the Directory Assistance database or the directory listing of a CLEC End User. CLEC must submit all listing information intended for publication by the directory close date.

2.6.2  Upon CLEC request, sixty (60) calendar days prior to the directory close date for particular directory, SBC MIDWEST REGION 5-STATE shall make available to CLEC forty-five (45) calendar days prior to directory close date for that directory, either electronically or manually its subscriber listings as such listings are to appear in the directory.  CLEC shall review this listing information and shall submit to SBC MIDWEST REGION 5-STATE any necessary additions, deletions or modifications prior to the directory close date.
	White Pages publishing practices cannot be modified by some vague, undefined notion of what is commercially reasonable.  White Pages directories have been published for decades, and have developed long standing standards that CLECs should not be able to challenge on grounds of commercial reasonableness.  For example, WP directories have standards for  alphabetizing names, handling business listings, and organizing information pages and government listings.   In addition, the annual publication schedule must be set and a directory close date established.   The CLEC must agree to follow these standards and deadlines, or else the CLEC could seek  CLEC-specific changes which would embroil the parties in disputes and jeopardize the annual publishing schedule.   Moreover, other independent White Pages publishers exist, and they too would not permit a CLEC to vary the established publishing procedures and schedules.   SBC here seeks the same rights as third party publishers in this largely unregulated field.  

	Should SBC be required to print whatever "camera ready" logo is provided to it for the CLEC's information page.  ?
	White Pages Issue
2
	2.8
	2.8  SBC-8STATE will provide CLEC with 1/8th page in each directory (where the CLEC has or plans to have local telephone exchange customers) for the CLEC to include CLEC specific-information (i.e., business office, residence office, repair bureau, etc.) in the White Pages directory on an “index-type” informational page. No advertising will be permitted on such informational page. This page will also include specific information pertaining to other CLECs.  At its option, no less than sixty (60) days prior to the directory close date, CLEC shall provide SBC-8STATE with its logo and information in the form of a camera-ready copy, sized at 1/8th of a page. The content of CLEC’s camera-ready copy shall be subject to SBC-8STATE approval, not to be unreasonably delayed or withheld.  In those directories in which SBC-8STATE includes Spanish Customer Guide Pages, this informational page will also be provided in Spanish at CLEC’s request, subject to the guidelines set forth above
	SBC seems frightened of the possibility that any of its decisions or practices should be subject to any objective standard of reasonableness.  Charter is not proposing that SBC be required to print “whatever” information Charter provides for the information page.  Charter’s language simply requires that if SBC were to take the position that Charter-provided copy is not to be printed, that decision must be made on a “reasonable” basis.  Due to the time-sensitive nature of this situation (material being provided for inclusion in a directory with a publishing deadline), Charter proposes that SBC’s consent to include Charter’s material must not be “unreasonably delayed” — such as sitting on it until after the deadline passes — or “unreasonably withheld” — such as vetoing a perfectly acceptable set of materials simply in order to interfere with Charter’s ability to get its name included in directories.  SBC may claim that it would not make such unreasonable determinations.  If that is true, then it should have no objection to this language.
	2.8  SBC-8STATE will provide CLEC with 1/8th page in each directory (where the CLEC has or plans to have local telephone exchange customers) for the CLEC to include CLEC specific-information (i.e., business office, residence office, repair bureau, etc.) in the White Pages directory on an “index-type” informational page. No advertising will be permitted on such informational page. This page will also include specific information pertaining to other CLECs.  At its option, no less than sixty (60) days prior to the directory close date, CLEC shall provide SBC-8STATE with its logo and information in the form of a camera-ready copy, sized at 1/8th of a page. The content of CLEC’s camera-ready copy shall be subject to SBC-8STATE approval.  In those directories in which SBC-8STATE includes Spanish Customer Guide Pages, this informational page will also be provided in Spanish at CLEC’s request, subject to the guidelines set forth above
	SBC has its name on the front cover of the White Pages directory, and thus its reputation at stake, and thus should have some approval rights as to the CLEC material to be put into a CLEC information page.   SBC's intent here is not to discourage a CLEC's printing of ordinary business office contact information or material descriptive of their local telephone service.   If, however, the CLEC wishes to treat the WP directory information page as a "soapbox" from which it would tout unrelated goods and services, or from which it could attempt to espouse controversial positions on matters unrelated to telecom, then SBC insists upon a right of refusal.   SBC believes that its right of refusal is no different than a restaurant owner insisting upon  "no shirt, no shoes, no service."  Moreover, other, independent White Pages publishers exist, and they too maintain a right of refusal as to their books.  SBC here seeks the same rights as third party publishers in this largely unregulated field.  

	Should SBC be held liable for damages due to errors or omissions?
	White Pages Issue
3
	5.1, 5.2, 5.3
	5.1
CLEC hereby releases SBC-13STATE from any and all liability for damages due to errors or omissions in CLEC’s subscriber listing information to the extent that such errors or omissions are included in the information CLEC provides to SBC-13STATE under this Appendix, and/or CLEC’s subscriber listing information as it appears in the White Pages directory, including, but not limited to, special, indirect, consequential, punitive or incidental damages.  This release does not apply to liability arising from errors or omissions caused by SBC-13STATE’s negligence or intentional misconduct.  Irrespective of liability, SBC-13STATE shall provide all commercially reasonable assistance and cooperation reasonably necessary to promptly correct directory errors arising from the erroneous publication in printed directories, or inclusion in directory assistance databases, of unlisted, unpublished, and/or nonpublished names, addresses, or numbers that should not have been so included.
5.2
CLEC shall indemnify, protect, save harmless and defend SBC-13STATE (and/or SBC-13STATE’s officers, employees, agents, assigns and representatives) from and against any and all losses, liability, damages and expense arising out of any demand, claim, suit or judgment by a Third Party in any way related to any error or omission in CLEC’s subscriber listing information arising from CLEC’s act or omission, including any error or omission related to non-published or non-listed subscriber listing information.  This indemity shall not apply with respect to directory errors or omissions attributable to SBC-13STATE’s negligent or intentional act or omission not attributable to the fault of CLEC.  The indemnity, when it applies, shall apply regardless of whether the demand, claim or suit by the Third Party is brought jointly against CLEC and SBC-13STATE, and/or against SBC-13STATE alone. However, if such demand, claim or suit specifically alleges that an error or omission appears in CLEC’s subscriber listing information in the White Pages directory, SBC-13STATE may, at its option, assume and undertake its own defense, or assist in the defense of the CLEC, in which event the CLEC shall reimburse SBC-13STATE for reasonable attorney’s fees and other expenses incurred by SBC-13STATE in handling and defending such demand, claim and/or suit.

5.3  Each Party further agrees to pay all costs incurred by the other Party SBC-13STATE and/or the other Party’s affiliates as a result of that Party failing to comply with the terms of this Appendix.
	SBC and Charter do not appear to disagree as to the substance of this point.  If the information that Charter provides to SBC for purposes of inclusion in a directory contains errors or omissions, Charter is responsible for the resulting damages.  Charter believes that its language referring to problems that exist “to the extent that such errors or omissions are included in the information CLEC provides to SBC” is a more precise and correct way to state this point than SBC’s.
Charter also proposes to add language at the end of Section 5.1 that makes clear that Charter is not responsible for problems that arise from SBC’s errors, omissions, or intentional misconduct.  It is hard to understand what objection SBC could have to this proposal.

Charter proposes to include language (in Sections 5.1 and 5.2)  that obliges SBC to provide assistance and cooperation to deal with a situation in which an erroneous directory as been published.  While Charter has not experienced substantial problems with SBC in this regard, Charter has encountered significant problems with another ILEC’s directory publishing operation in Missouri.  That experience strongly counsels that reasonable language requiring such cooperation should be included in this Appendix.

Finally, Charter proposes to make mutual the obligation to cover the other party’s costs that arise from failure to comply with the terms and conditions of this Appendix.  Since it is possible that either party could commit errors that impose costs on the other, there is no reason for this to be a one-sided provision, as SBC’s language suggests.
	5.1
CLEC hereby releases SBC-13STATE from any and all liability for damages due to errors or omissions in CLEC’s subscriber listing information as provided to SBC-13STATE under this Appendix, and/or CLEC’s subscriber listing information as it appears in the White Pages directory, including, but not limited to, special, indirect, consequential, punitive or incidental damages.  

5.2
CLEC shall indemnify, protect, save harmless and defend SBC-13STATE (and/or SBC-13STATE’s officers, employees, agents, assigns and representatives) from and against any and all losses, liability, damages and expense arising out of any demand, claim, suit or judgment by a Third Party in any way related to any error or omission in CLEC’s subscriber listing information including any error or omission related to non-published or non-listed subscriber listing information.  CLEC shall so indemnify regardless of whether the demand, claim or suit by the Third Party is brought jointly against CLEC and SBC-13STATE, and/or against SBC-13STATE alone. However, if such demand, claim or suit specifically alleges that an error or omission appears in CLEC’s subscriber listing information in the White Pages directory, SBC-13STATE may, at its option, assume and undertake its own defense, or assist in the defense of the CLEC, in which event the CLEC shall reimburse SBC-13STATE for reasonable attorney’s fees and other expenses incurred by SBC-13STATE in handling and defending such demand, claim and/or suit.

5.3  CLEC further agrees to pay all costs incurred by SBC-13STATE and/or its affiliates as a result of CLEC not complying with the terms of this Appendix.
	SBC insists that the CLEC accept total responsibility for the CLEC end user listings, regardless of the fault of the CLEC in the White Pages publishing process.   End users may complain about typographical errors, juxtaposed numbers in a street address, or the alphabetization of their listing.    The CLEC can, by tariff, limit its liability to its end user with regards to these White Pages publishing complaints, just as SBC does with its own tariffs and end users.   But because SBC has no contractual privity with CLEC's end users, SBC's tariff limits of liability do not shield it from end user liability posed by CLEC end user.   For these reasons, SBC insists upon a full release and limit of liability from CLEC for the publishing of CLEC end user listings in SBC phone books.   Other independent White Pages publishers exist, and they too would not permit a CLEC to impose liability for end user complaints on the third party publisher.  SBC here simply seeks the same rights as third party publishers in this largely unregulated field.  

	Which Parties language should be included in this Appendix?
	White Pages Issue 
4
	6.1
	6.1  If either Party is found to have materially breached this Appendix, the non-breaching Party may terminate the Appendix by providing written notice to the breaching Party, whereupon this Appendix shall be null and void with respect to any issue of SBC-13STATE’s White Pages directory published sixty (60) or more calendar days after the date of receipt of such written notice.  This remedy shall be in cumulative of, and not exclusive of, any other remedies available to either Party under this Appendix, under the Parties’ underlying Agreement, or otherwise at law or equity.
	Charter’s experience with another ILEC directory publisher in Missouri has made clear that it is possible for significant harm to be imposed on Charter by erroneous directory publication arising from ILEC errors.  That harm can be both monetary in nature, calling for damages payments, and reputational in nature, calling for injunctive relief.  It is important that Charter’s right to terminate the directory appendix in the case of material breaches not be misconstrued as the sole or even primary remedy in the case of such a breach. 

SBC states that Charter’s proposed language does not appear in other appendices in the contract; but as far as Charter is aware, a provision akin to SBC’s Section 6.1, permitting termination of the applicable appendix in the case of a breach, also does not appear.  It would be ludicrous to suggest, for example, that if SBC breaches its obligations with respect to interconnection or number portability, that Charter’s remedy is to terminate the appendices obliging SBC to interconnect and to port numbers.   Had SBC included such language in other appendices, Charter would have included similar language in response.
	6.1  If either Party is found to have materially breached this Appendix, the non-breaching Party may terminate the Appendix by providing written notice to the breaching Party, whereupon this Appendix shall be null and void with respect to any issue of SBC-13STATE’s White Pages directory published sixty (60) or more calendar days after the date of receipt of such written notice.  
	SBC objects to the CLEC's modifier here in the White Pages Appendix, because such modifier is not found in other topic appendices in the contract, and could be misinterpreted as creating differences among topics elsewhere in the contract.
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Key:  Bold represents language proposed by SBC and opposed by CLECs.

          Underline language represents language proposed by CLEC and opposed by SBC


