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	xDSL 1
	MCI:  Is the FCC’s Triennial Review Order the sole source of SBC’s obligations to provide xDSL?

SBC MISSOURI:  Should the Appendix reflect the Parties’ obligation to comply with the TRO and the lawful and effective FCC rules relating to xDSL? 


	1.1
	This Appendix xDSL sets forth the terms and conditions that SBC MISSOURI will offer xDSL Loops and xDSL Subloops to MCIm for MCIm to use in conjunction with its desired xDSL technologies and equipment to provision xDSL services to its end user customers. The associated rates are set forth in Appendix Pricing of this Agreement
	No, there are numerous sources of SBC’s obligations to provide xDSL to MCIm, including FCC regulations other than the TRO, applicable state law and the terms and conditions of the interconnection agreement.  SBC’s language is yet another attempt to include a unilateral change-of-law right in the agreement.
	This Appendix xDSL sets forth the terms and conditions that SBC MISSOURI will offer xDSL Loops and xDSL Subloops to MCIm in accordance with the FCC’s Triennial Review Order and associated and effective implementing rules for MCIm to use in conjunction with its desired xDSL technologies and equipment to provision xDSL services to its end user customers. The associated rates are set forth in Appendix Pricing of this Agreement.

	Yes. The FCC’s Triennial Review Order (“TRO”) and implementing rules explicitly address SBC MISSOURI’s obligations with respect to unbundled copper 2-wire and 4-wire xDSL loops and xDSL subloops, loop conditioning, spectrum management, and maintenance, repair and testing.  Therefore, SBC MISSOURI has proposed language which references the TRO and rules and provides that they will apply under this Appendix. Given that the FCC’s TRO and rules clearly constitute applicable law that each Party must comply with and address comprehensively SBC Missouri’s obligations with respect to xDSL loops and xDSL subloops, SBC MISSOURI’s proposed language should be adopted (as modified with the removal of SBC Missouri’s proposed language it has agreed to withdraw which reads: “, as such rules may be modified from time to time.”

	xDSL 2
	Should the Commission adopt SBC’s liability and indemnity language for the DSL appendix in addition to that contained in GT&C?
	3.7, 3.7.1; 3.8, et seq.
	  3.7  Intentionally Omitted
3.8  Intentionally Omitted

	SBC’s proposed language is unreasonable since it would make MCIm liable to SBC even in the absence of any underlying fault on MCIm’s part.  Moreover, SBC’s proposed language is unnecessary since the parties have agreed to comprehensive liability and indemnity provisions of general applicability in the GTC.
	3.7 Liability 
3.7.1 Notwithstanding any other provision of this Appendix, each Party agrees that should it cause any non-standard xDSL technologies to be deployed or used in connection with or on SBC MISSOURI facilities, the Party (“Indemnifying Party”) will pay all costs associated with any damage, service interruption or other telecommunications service degradation, or damage to the other Party’s (“Indemnitee”) facilities.

3.8 Indemnification 
3.8.1 Covered Claim: Notwithstanding any other provisions of this Appendix, each Party (“Indemnifying Party”) will release, indemnify, defend and hold harmless the other Party (“Indemnitee”) from and against any loss, liability, claim, or damage, including but not limited to direct, indirect or consequential damages, made against Indemnitee by any telecommunications service provider or telecommunications user (other than claims for damages or other losses made by an end user customer of Indemnitee for which Indemnitee has sole responsibility and liability) caused, in whole or substantial part, by the use of non-standard xDSL technologies by the Indemnifying Party. 

3.8.2 Indemnifying Party is permitted to fully control the defense or settlement of any Covered Claim, including the selection of defense counsel.  Notwithstanding the foregoing, the Indemnifying Party will consult with Indemnitee on the selection of defense counsel and consider any applicable conflicts of interest.  Indemnifying Party is required to assume all costs of the defense and any loss, liability, claim or damage indemnified pursuant to Section 3.8.1 above and Indemnitee will bear no financial or legal responsibility whatsoever arising from such claims.
3.8.3 Indemnitee agrees to fully cooperate with the defense of any Covered Claim.  Indemnitee will provide written notice to the Indemnifying Party of any Covered Claim at the address for notice set forth herein within ten (10) days of receipt, and, in the case of receipt of service of process, will deliver such process to the Indemnifying Party not later than ten (10) business days prior to the date for response to the process.  Indemnitee will provide to Indemnifying Party reasonable access to or copies of any relevant physical and electronic documents or records related to the deployment of non-standard xDSL technologies in the area affected by the claim, and all other documents or records determined to be discoverable, and all other relevant documents or records that defense counsel may reasonably request in preparation and defense of the Covered Claim.  Indemnitee will further cooperate with the Indemnifying Party’s investigation and defense of the Covered Claim by responding to the reasonable requests to make its employees with knowledge relevant to the Covered Claim available as witnesses for preparation and participation in discovery and trial during regular weekday business hours.  Indemnitee will promptly notify the Indemnifying Party of any settlement communications, offers or proposals received from claimants.
3.8.4 Indemnitee agrees that Indemnifying Party will have no indemnity obligation under 3.8.1 above, and Indemnitee will reimburse Indemnifying Party’s defense costs, in any case in which Indemnifying Party’s technology is determined not to be the cause of any of Indemnitee’s liability. 
3.8.5 Claims Not Covered: No Party hereunder agrees to indemnify or defend any other Party against claims based on the other Party’s gross negligence or willful misconduct.


	Yes, unless the limitation of liability and indemnification language in the GTCs of the agreement is augmented to address the liability/indemnity issues that are unique to the deployment of xDSL-based services. In particular, SBC MISSOURI’s proposed language is reciprocal and provides that each party will release and indemnify the other for any damages suffered by the other party (“Indemnitee”) for any claims made against the  Indemnitee (with the exception of a claim by an end-user of Indemnitee for which Indemnitee would have sole responsibility and liability) as a result of the Indemnifying party’s deployment of non-standard xDSL technology. In fact, Sections 3.6 and 3.7 of Attachment 25: xDSL to the existing Missouri 271 Agreement (“M2A”) contains liability and indemnity language that is specific to the deployment of non-standard xDSL technologies which mirrors the language SBC MISSOURI is proposing herein for purposes of the Parties’ successor Interconnection Agreement (“ICA”). SBC MISSOURI’s proposed language mirrors the language previously approved by this Commission for purposes of Attachment 25: xDSL to the M2A and is necessary to address any damages, claims, etc. which result from either Party’s deployment of non-standard xDSL technologies. For these reasons, SBC MISSOURI’s proposed language should be adopted. 


	xDSL 3
	Should time and materials charges be set forth in appendix pricing or as set forth in SBC’s tariff?
	xDSL 7.4, 9.3.2, 9.3.2.1, 9.4.2, 10.4.2, 10.4.4

MO Att YZP 3.3.3, 5

MO Att RABT MMP 5

MO Att RABT YZP 5.1
	7.4  A Party shall pay Time and Material Charges (maintenance of service charges/additional labor charges) when it reports a failure of an unbundled Network Element and the other Party dispatches personnel to the end user customer’s premises or a Central Office and to the extent that the trouble was not caused by the other Party’s facilities or equipment.  *Time and Material Charges will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing.  Rates of Time and Material charges will be billed at amounts equal to those contained in Appendix Pricing.

9.3.2 * If the loop passes the “Proof of Continuity” parameters, as defined by this Appendix for DSL loops, MCIm will provide SBC MISSOURI with a confirmation number and SBC MISSOURI will complete the order.  MCIm will be billed and shall pay for the Acceptance Test at the applicable rates as set forth in Appendix Pricing.

9.3.2.1 * SBC MISSOURI will be relieved of the obligation to perform Acceptance Testing on a particular loop and will assume acceptance of the loop by MCIm when MCIm cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes.  SBC MISSOURI may then close the order utilizing existing procedures, document the time and reason, and may bill MCIm and MCIm shall pay the minimum charges as if the Acceptance Test had been completed and the loop accepted, as set forth in Appendix Pricing.

9.4.2 Intentionally Omitted.

10.4.2 * If the loop passes the “Proof of Continuity” parameters, as defined by this Appendix for DSL capable loops, the technician will close out the trouble report and the LOC will bill and MCI will pay for the cooperative testing as set forth in Appendix Pricing.

10.4.4 * SBC MISSOURI will be relieved of the obligation to perform Cooperative Testing on a particular loop and will assume acceptance of the loop by MCIm when MCIm cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes.  SBC MISSOURI may then close the order utilizing existing procedures, document the time and reason, and may bill MCIm and MCIm shall pay the minimum charges as if the Cooperative Test had been completed and the loop accepted, as set forth in Appendix Pricing.

MO ATT YZP 

3.3.3  * MCIm shall pay Maintenance of Service charges on a time and material basis, in 30-minute increments, associated with any YZP-related trouble ticket dispatch in accordance with of the requirements of Appendix UNE of this Agreement and at the rates set forth in Appendix Pricing of this Agreement.  
5  The applicable rates are set forth in Appendix Pricing of this Agreement.

MO APPENDIX RABT MMP

5 Prior to the opening of a trouble ticket for the RABT, MCIm must verify that the problem is not MCIm-related. If an RABT trouble ticket is opened, and it is later determined by SBC MISSOURI that the requested Conditioning is not available because no such bridged tap was on the loop, the trouble ticket will be closed by SBC MISSOURI as a ‘No Trouble Found’ (NTF). Rates for RABT MMP processes and trouble tickets are set forth in Appendix Pricing of this Agreement.

MO APPENDIX RABT YZP

5.1 Prior to the opening of a trouble ticket for the RABT, MCIm must verify that the problem is not MCIm-related. If an RABT trouble ticket is opened, and it is later determined by SBC MISSOURI that the requested conditioning is not available because no such bridged tap was on the loop, the trouble ticket will be closed in SBC MISSOURI as a ‘No Trouble Found’ (NTF) and Rates for RABT YZP processes and trouble tickets are set forth in Appendix Pricing of this Agreement.


	All prices should be in the agreement, including time and material charges.  Having the prices in the agreement creates contractual certainty and clarity for both parties since both parties will know exactly what they will pay for each element and service that they order.  Allowing SBC to point to its FCC tariff for these prices allows it to make changes to this agreement by changing its tariff and places MCIm in a position of accepting contractual changes to which it has not agreed.
	7.4 A Party shall pay Time and Material Charges (maintenance of service charges/additional labor charges) when it reports a failure of an unbundled Network Element and the other Party dispatches personnel to the end user customer’s premises or a Central Office and to the extent that the trouble was not caused by the other Party’s facilities or equipment.  *Time and Material Charges will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing.  Rates of Time and Material charges will be billed at amounts equal to those referenced in FCC No. 73, Section 13.4.4.

9.3.2 * If the loop passes the “Proof of Continuity” parameters, as defined by this Appendix for DSL loops, MCIm will provide SBC MISSOURI with a confirmation number and SBC MISSOURI will complete the order.  MCIm will be billed and shall pay for the Acceptance Test at the applicable rates as referenced in section 9.4.2 below.

9.3.2.1 * SBC MISSOURI will be relieved of the obligation to perform Acceptance Testing on a particular loop and will assume acceptance of the loop by MCIm when MCIm cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes.  SBC MISSOURI may then close the order utilizing existing procedures, document the time and reason, and may bill MCIm and MCIm shall pay the minimum charges as if the Acceptance Test had been completed and the loop accepted, referenced in section 9.4.2 below.

9.4.2 MCIm shall pay Maintenance of Service charges on a time and material basis, in 30-minute increments, for the SBC MISSOURI technician time involved, pursuant to the applicable, regional FCC tariffed rates set forth in Section 13.4.4 of FCC No. 73; provided, however, the tariffed rates shall be deemed to be automatically revised and updated in the event that the referenced tariffed rates are modified during the term of this Agreement. If requested by MCIm, Overtime or Premium time charges will apply for requests in off-hours at overtime time charges calculated at one and one half times the standard price and premium time being calculated at two times the standard price.

10.4.2 * If the loop passes the “Proof of Continuity” parameters, as defined by this Appendix for DSL capable loops, the technician will close out the trouble report and the LOC will bill and MCI will pay for the cooperative testing as referenced in section 9.4.2 above.

10.4.4 * SBC MISSOURI will be relieved of the obligation to perform Cooperative Testing on a particular loop and will assume acceptance of the loop by MCIm when MCIm cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes.  SBC MISSOURI may then close the order utilizing existing procedures, document the time and reason, and may bill MCIm and MCIm shall pay the minimum charges as if the Cooperative Test had been completed and the loop accepted, as referenced in section 9.4.2.

MO ATT YZP

3.3.3 * MCIm shall pay Maintenance of Service charges on a time and material basis, in 30-minute increments, associated with any YZP-related trouble ticket dispatch  pursuant to the FCC tariffed rates set forth in Section 5 below, if:
5 * MCIm shall pay Maintenance of Service charges on a time and material basis, in 30-minute increments, associated with any YZP-related trouble ticket dispatch pursuant to Section 13.4.4 of the FCC No. 73 tariff; provided, however, the referenced tariff rates shall be deemed to be automatically revised and updated in the event that the referenced tariffed rates are modified during the term of this Agreement.

MO APPENDIX RABT MMP

5 Prior to the opening of a trouble ticket for the RABT, MCIm must verify that the problem is not MCIm-related. If an RABT trouble ticket is opened, and it is later determined by SBC MISSOURI that the requested Conditioning is not available because no such bridged tap was on the loop, the trouble ticket will be closed by SBC MISSOURI as a ‘No Trouble Found’ (NTF) and MCIm shall pay a Maintenance Service Charge on a Time and Material basis, in 30-minute increments, pursuant to Section 13.4.4 of FCC No. 73; provided, however, the tariffed rates referenced below shall be deemed to be automatically revised and updated in the event that the referenced tariffed rates are modified during the term of this Agreement.

MO APPENDIX RABT YZP

5.1 * Prior to the opening of a trouble ticket for the RABT, MCIm must verify that the problem is not MCIm-related. If an RABT trouble ticket is opened, and it is later determined by SBC MISSOURI that the requested conditioning is not available because no such bridged tap was on the loop, the trouble ticket will be closed in SBC MISSOURI as a ‘No Trouble Found’ (NTF) and MCIm shall pay a Maintenance Service Charge on a Time and Material basis, in 30-minute increments, pursuant to Section 13.4.4 of the FCC No. 73 tariff; provided, however, the referenced tariff rates shall be deemed to be automatically revised and updated in the event that the referenced tariffed rates are modified during the term of this Agreement.
	SBC MISSOURI has no objection to MCIm’s proposal for the time and material rates that apply under the Agreement in connection with the Parties’ xDSL Appendix and associated attachments/provisions. SBC MISSOURI has proposed that the FCC tariffed Maintenance of Service charges set forth in Section 13.4.4 of FCC No. 73  be the rates that apply for any work performed by either Party under Section 7.4 of Attachment 25: xDSL when one Party is requested by the other to dispatch and the trouble is found not to be in the dispatched Party’s facilities or equipment. In addition, SBC MISSOURI has proposed that for purposes of the Parties’ YZP, RABT-YZP and RABT-MMP appendices that the tariffed FCC Maintenance of Service charges apply to work SBC MISSOURI performs in response to an MCIm trouble ticket that MCIm submits to SBC MISSOURI and SBC MISSOURI finds that the trouble does not reside in SBC MISSOURI’s network or equipment (i.e., for work SBC MISSOURI performs due to the CLEC’s failure to verify the trouble does not reside in the CLEC’s own network, equipment or customer’s CPE before submitting a trouble ticket to SBC MISSOURI and SBC MISSOURI expends time to respond to the trouble ticket and finds that the trouble does not reside in SBC MISSOURI’s network or equipment). SBC MISSOURI has also proposed that its tariffed FCC Maintenance of Service charges apply to any acceptance or voluntary testing it performs in response to a request by MCIm for such voluntary testing. 
SBC MISSOURI’s tariffed Maintenance of Service charges  are the rates that apply under Attachment 25: xDSL to the M2A and SBC MISSOURI’s other ICAs in effect in Missouri today and should again be adopted by this Commission for such work for purposes of the Parties’ successor ICA. The FCC time and material charges (i.e., the  Maintenance of Service Charges) are simply reasonable tariffed rates, which the Parties can point to as to any voluntary maintenance work either Party requests or for any CLEC-requested testing work that  SBC MISSOURI agrees to perform. In fact, as noted above,  the FCC tariffed time and material rates being proposed by SBC MISSOURI for purposes of the Parties’ successor ICA are the rates that currently apply for work SBC MISSOURI unnecessarily may perform in responding to a CLEC trouble ticket and it is found that the trouble does not reside in SBC MISSOURI’s equipment or network. However, for purposes of the Parties’ successor ICA, SBC MISSOURI is proposing that its tariffed time and material rates be reciprocal in nature when either Party performs work at the request of the other and the trouble is found not to be in the dispatched Party’s network or equipment. SBC MISSOURI has no objection to its FCC tariffed time and material rates being set forth in Appendix Pricing to the Agreement as proposed by MCIm; provided, however, the rates should be noted as subject to change if the tariffs are modified during the effectiveness of the Parties’ successor ICA. It would not be appropriate for the current FCC tariffed time and material rates to be “frozen” in the contract to the extent such rates are properly modified during the effectiveness of the Parties’ ICA. As a practical matter, this should not be of concern to MCIm given SBC MISSOURI’s proposal that its FCC tariffed Maintenance of Service charges should be reciprocal in nature under the Parties’ xDSL Appendix and Attachments.
In Sections 9.3.2, 9.3.2.1, 9.4.2, 10.4.2, and 10.4.4, SBC MISSOURI has also proposed that its FCC Maintenance of Service charges in Section 13.4.4 of FCC No. 73 continue to apply to voluntary  acceptance testing and cooperative testing it performs at MCIm’s request. Since the development of its optional and wholly voluntary Acceptance Testing and Cooperative Testing offerings, SBC MISSOURI’s tariffed FCC Maintenance of Service charges have applied to these offerings. The purpose of a voluntary acceptance or cooperative test to is to verify something (i.e., xDSL loop continuity) that SBC MISSOURI already guarantees in its contract language with MCIm. There is no legitimate basis for a CLEC to request acceptance or cooperative testing today given that SBC MISSOURI already guarantees exactly what the test is designed to prove and therefore, is clearly not necessary (and has never been required under any FCC orders or rules). Nevertheless, SBC MISSOURI has offered this testing for many years now and always at the FCC No. 73 tariffed time and material rates it is proposing herein. In fact, in the past, MCI has agreed to the application of FCC tariffed charges. Now, for some reason, MCIm is disputing them notwithstanding the fact it has not proposed any other rates and as far as SBC MISSOURI is aware, there are no time and material rates that exist in MISSOURI other than the FCC tariffed rates proposed by SBC MISSOURI. 
Because SBC MISSOURI’s acceptance and cooperative testing offerings are voluntary and are not required to be offered by SBC MISSOURI under Sections 251(b) or (c) of the Act (and has only been offered to CLECs in the past at the FCC tariffed rates), SBC MISSOURI hereby disputes MCIm’s submission of this issue for arbitration under Section 252 of the Act. SBC MISSOURI further objects to MCIm’s submission of an issue as to the application of SBC MISSOURI’s tariffed of Maintenance of Service charges for work SBC MISSOURI performs in response to an MCIm trouble ticket when the trouble does not reside in SBC MISSOURI’s network or equipment (i.e., SBC MISSOURI performs work for MCIm that it is not obligated to perform under the Act) in connection with SBC MISSOURI’s non-industry standard RABT-MMP conditioning offering and in connection with its wholly voluntary non-251(b) and (c) YZP and RABT-YZP offerings. The Fifth Circuit Court of Appeals' November 21, 2003 decision in  Coserv v. Southwestern Bell Tel. Co., 350 F.3d 482 (5th Cir. 2003), found that only 251(b) and (c) issues are subject to arbitration under Section 252 of the Act, unless the Parties agreed to voluntarily negotiate and arbitrate non-251(b) and (c) issues under Sections 251 and 252 of the Act. SBC MISSOURI has not agreed to negotiate and submit for compulsory arbitration any non-251(b) and (c) issues under Sections 251 and 252 of the Act. Accordingly, MCIm’s  disputes with respect to the appropriate rates for SBC MISSOURI’s proposed voluntary provisions, which SBC MISSOURI is not required to offer under Section 251 (b) and (c) of the Act with respect to work performed by SBC MISSOURI in response to an MCIm trouble ticket or acceptance testing and cooperative testing cannot appropriately be addressed by the Commission in this proceeding. MCIm should be required to agree to SBC MISSOURI’s proposed rates for this voluntary work or remove the language (rates, terms and conditions, including disputed language) relating to these issues altogether. 
Without waiving said objections, even assuming that this rate issue could appropriately be submitted by MCIm for arbitration under Section 252 of the Act (which it cannot), SBC MISSOURI’s position should be adopted given that SBC MISSOURI’s tariffed Maintenance of Service charges are the rates that have always applied in Missouri for the work at issue and are the rates that currently apply for this work under Attachment 25: xDSL to the M2A. 
For all of these reasons, SBC MISSOURI’s proposed language should be adopted. 

SBC MISSOURI also hereby incorporates its position statements for xDSL Issues 4, 5 and 6 below. 



	xDSL 4
	Should there be an exception to MCIm’s obligation to pay for acceptance testing when certain performance standards are not met?
	9.3.6; 9.4.1, 9.4.1.1, 9.4.1.2, 9.4.1.3, 9.4.1.4
	9.3.6  If, however, a trouble ticket is opened on the loop within twenty-four (24) hours and the trouble resulted from SBC MISSOURI error as determined through standard testing procedures, MCIm will be credited for the cost of the Acceptance Test.  Additionally, MCIm may request SBC MISSOURI to re-perform the Acceptance Test at the conclusion of the repair phase again at no charge.  This loop will not be counted as a successful completion for the purposes of the calculations discussed in section 9.4.1.

9.4.1  * In any calendar month after the first sixty (60) days of the agreement, MCIm may indicate that it believes that SBC MISSOURI is failing to install loops that are acceptable under the terms and definitions of this Appendix.  

9.4.1.1 * SBC MISSOURI will perform an unbiased random sampling of MCIm’s service orders (or any other statistically robust or mutually acceptable sampling process). If the sampling establishes that SBC MISSOURI is correctly provisioning loops with continuity and ordered Conditioning ninety percent (90%) of the time over any two (2) month period of time, SBC MISSOURI may continue charging for Acceptance Testing for all. If the sampling results show that SBC MISSOURI is not correctly provisioning loops ninety percent (90%) of the time, or greater, SBC MISSOURI may then perform a comprehensive analysis of the population.  

9.4.1.2 * If the sampling results from above show that SBC MISSOURI is in non-compliance with the Conditioning success rate, as defined in this Appendix, then MCIm will not be billed for Acceptance Testing for the next sixty (60) days.  When and if necessary, the Parties will negotiate, in good faith, to determine a mutually acceptable method for random sampling; however, orders placed within the first thirty (30) days of MCIm’s entry into any Metropolitan Statistical Area (“MSA”) shall be excluded from any sampling population, whether random or comprehensive.  
9.4.1.3 * In any calendar month after the sixty (60) day no-charge period for Acceptance Testing, SBC MISSOURI may request another random sampling of orders, using the mutually acceptable random sampling method, as negotiated above, be performed to determine whether SBC MISSOURI can show compliance with the minimum success rates, as defined above.  If the sampling result show SBC MISSOURI is again in compliance, billing for Acceptance Testing shall resume.
9.4.1.4 * Regardless of whether SBC MISSOURI is in the period in which it may bill for Acceptance Testing, it will not bill for the Acceptance Testing for loop installs that did not pass the test parameters, as defined by this Appendix.  SBC MISSOURI will not bill for loop repairs when the repair resulted from an SBC MISSOURI problem.  
	Yes.  If SBC does not meet its performance obligations for acceptance testing, MCIm should not have to pay for the service.  It is unreasonable and anti-competitive for MCIm to pay SBC for something that it cannot do.  Inclusion of MCIm language provides SBC with the proper incentive to meet its obligation to MCIm.
	9.3.6 * If, however, a trouble ticket is opened on the loop within twenty-four (24) hours and the trouble resulted from SBC MISSOURI error as determined through standard testing procedures, MCIm will be credited for the cost of the Acceptance Test.  Additionally, MCIm may request SBC MISSOURI to re-perform the Acceptance Test at the conclusion of the repair phase again at no charge. 
9.4.1   Intentionally Omitted.

9.4.1.1  Intentionally Omitted.

9.4.1.2 Intentionally Omitted.

9.4.1.3  Intentionally Omitted.

9.4.1.4  Intentionally Omitted.
	SBC MISSOURI renews its objection set forth above in response to xDSL Issue 3 as to MCIm’s submission of this issue for arbitration relating to SBC MISSOURI’s wholly voluntary and optional non-251(b) or (c) Acceptance Testing Offering and incorporates its position statement above for xDSL Issue 3 herein by this reference. Without waiving said objection, SBC MISSOURI objects to MCIm’s proposed language relating to Acceptance Testing for the following reasons. To the extent MCIm requests acceptance testing (to again, verify loop continuity, which is something SBC MISSOURI already guarantees in its agreed-to contract language with MCIm), MCIm should agree to the provisions under which SBC MISSOURI is making such offering available or the Acceptance Testing provisions should simply be removed from the Parties’ xDSL Appendix. 

SBC MISSOURI substantively  objects to MCIm’s proposed language in Sections 9.3.6 and 9.4.1, et seq. because it is unnecessary and would be 

unnecessarily cumbersome. MCIm’s proposed language relating to Acceptance Testing  was initially included by SBC MISSOURI in its xDSL Appendices when acceptance testing was a brand new offering and confidence as to the success rate in delivering xDSL loops had not yet been established. Based upon the rate of successful installation of xDSL loops for years now, MCIm’s proposed provisions (as to the tracking of the percentage of loops delivered successfully, etc.) are unnecessary and would impose cumbersome administrative obligations on the part of SBC MISSOURI to administer and track the proposed sampling methodology for a voluntary testing product associated with xDSL loops that SBC MISSOURI has been provisioning for years. For these reasons and all of the reasons set forth above in  DSL Issue 3, MCIm’s proposed language should be rejected. 

	xDSL 5
	MCIm: a.  Are acceptance testing, cooperative testing, loop conditioning, maintenance and repair of xDSL loops within the scope of SBC’s 251(c)(3) unbundling obligations?

b.  Has SBC waived the argument that it did not voluntarily negotiate the items listed in Issue 5 a) above?
SBC MISSOURI:

A. Should the tariffed time and material charges apply for maintenance work and testing performed by SBC MISSOURI at MCI’s request  beyond that required under the Act or the Parties’ ICA? 

B. Should MCI’s proposed language relating to Acceptance Testing be rejected?
	2.9; 6.2; 7.3; 7.4; 9 (all); 10 (all); footnotes in xDSL appendix, Att. YZP (all); Att. RABT YZP (all); Att. RABT MMP 5.1.


	7.3   SBC MISSOURI and MCIm agree to coordinate in good faith any testing, repair and maintenance that will significantly impact service provided by the other Party.  *MCIm may request cooperative testing.   If trouble occurs with unbundled Network Elements provided by SBC MISSOURI, MCIm will first determine whether the trouble is in MCIm’s own equipment and/or facilities or those of the end user customer.  If MCIm determines the trouble is in SBC MISSOURI’s equipment and/or facilities, MCIm will issue a trouble ticket to SBC MISSOURI.

7.4  A Party shall pay Time and Material Charges (maintenance of service charges/additional labor charges) when it reports a failure of an unbundled Network Element and the other Party dispatches personnel to the end user customer’s premises or a Central Office and to the extent that the trouble was not caused by the other Party’s facilities or equipment.  *Time and Material Charges will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing.  Rates of Time and Material charges will be billed at amounts equal to those contained in Appendix Pricing.

9.3.2   * If the loop passes the “Proof of Continuity” parameters, as defined by this Appendix for DSL loops, MCIm will provide SBC MISSOURI with a confirmation number and SBC MISSOURI will complete the order.  MCIm will be billed and shall pay for the Acceptance Test at the applicable rates as set forth in Appendix Pricing.

9.3.2.1  * SBC MISSOURI will be relieved of the obligation to perform Acceptance Testing on a particular loop and will assume acceptance of the loop by MCIm when MCIm cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes.  SBC MISSOURI may then close the order utilizing existing procedures, document the time and reason, and may bill MCIm and MCIm shall pay the minimum charges as if the Acceptance Test had been completed and the loop accepted, as set forth in Appendix Pricing.

9.3.6  * If, however, a trouble ticket is opened on the loop within twenty-four (24) hours and the trouble resulted from SBC MISSOURI error as determined through standard testing procedures, MCIm will be credited for the cost of the Acceptance Test.  Additionally, MCIm may request SBC MISSOURI to re-perform the Acceptance Test at the conclusion of the repair phase again at no charge.  This loop will not be counted as a successful completion for the purposes of the calculations discussed in section 9.4.1.

MO xDSL FOOTNOTE

Intentionally Omitted.

MO ATT RABT MMP

5.1  Prior to the opening of a trouble ticket for the RABT, MCIm must verify that the problem is not MCIm-related. If an RABT trouble ticket is opened, and it is later determined by SBC MISSOURI that the requested Conditioning is not available because no such bridged tap was on the loop, the trouble ticket will be closed by SBC MISSOURI as a ‘No Trouble Found’ (NTF).  Rates for RABT MMP processes and trouble tickets are set forth in Appendix Pricing of this Agreement.
	a.  Yes.  Pursuant to 251(c)(3) of the Act and Section 51.319(a)(1) of the FCC’s regulations, SBC is required to provide MCIm with access to DSL-capable loops.  On this, there is no disagreement between the parties.  However, Sections 51.319(a)(1)(iii) and (iv) of the FCC’s regulations impose additional obligations on SBC to condition, maintain, repair and test these xDSL loops.

b.  Yes.  The very presence of agreed contract language should be prima facie evidence that SBC has voluntarily negotiated the provisions in question and should not now be permitted to argue otherwise.
	7.3 SBC MISSOURI and MCIm agree to coordinate in good faith any testing, repair and maintenance that will significantly impact service provided by the other Party.  If trouble occurs with unbundled Network Elements provided by SBC MISSOURI, MCIm will first determine whether the trouble is in MCIm’s own equipment and/or facilities or those of the end user customer.  If MCIm determines the trouble is in SBC MISSOURI’s equipment and/or facilities, MCIm will issue a trouble ticket to SBC MISSOURI.

7.4 A Party shall pay Time and Material Charges (maintenance of service charges/additional labor charges) when it reports a failure of an unbundled Network Element and the other Party dispatches personnel to the end user customer’s premises or a Central Office and to the extent that the trouble was not caused by the other Party’s facilities or equipment.  *Time and Material Charges will include all technicians dispatched, including technicians dispatched to other locations for purposes of testing.  Rates of Time and Material charges will be billed at amounts equal to those referenced in FCC No. 73, Section 13.4.4.
9.3.2 * If the loop passes the “Proof of Continuity” parameters, as defined by this Appendix for DSL loops, MCIm will provide SBC MISSOURI with a confirmation number and SBC MISSOURI will complete the order.  MCIm will be billed and shall pay for the Acceptance Test at the applicable rates as referenced in section 9.4.2 below.

9.3.2.1 * SBC MISSOURI will be relieved of the obligation to perform Acceptance Testing on a particular loop and will assume acceptance of the loop by MCIm when MCIm cannot provide a “live” representative (through no answer or placement on hold) for over ten (10) minutes.  SBC MISSOURI may then close the order utilizing existing procedures, document the time and reason, and may bill MCIm and MCIm shall pay the minimum charges as if the Acceptance Test had been completed and the loop accepted referenced in section 9.4.2 below.

9.3.6 * If, however, a trouble ticket is opened on the loop within twenty-four (24) hours and the trouble resulted from SBC MISSOURI error as determined through standard testing procedures, MCIm will be credited for the cost of the Acceptance Test.  Additionally, MCIm may request SBC MISSOURI to re-perform the Acceptance Test at the conclusion of the repair phase again at no charge.
 MO xDSL FOOTNOTE

· SBC MISSOURI’s Position:  It is SBC MISSOURI’s position that the provisions noted above with asterices are voluntary, non-251(b) or (c) provisions/offerings that were not subject to the Parties' negotiations under Sections 251 and 252 of the Act and are not subject to arbitration under Section 252 of the Act.  SBC MISSOURI disputes MCIm’s submission of the issues for arbitration under Section 252 of the Act.  Without waiving said objection, SBC MISSOURI has shown in this section the language it can agree to and the substantive disputes between the Parties as to the language itself in the event that the Commission does not exclude the issues associated with SBC MISSOURI non-251(b) and (c) offerings from this Section 252 arbitration proceeding.  SBC MISSOURI does not waive, but instead reserves all of its rights, arguments and positions that the provisions noted with asterices (including disputed and non-disputed provisions) are not subject to Sections 251 and 252 of the Act, including without limitation, negotiations under Sections 251/252 of the Act and Section 252 arbitration.  Nothing herein shall constitute a concession by SBC MISSOURI that the provisions are subject to negotiation and arbitration under Sections 251/252 of the Act.

MO ATT RABT MMP

5.1  Prior to the opening of a trouble ticket for the RABT, MCIm must verify that the problem is not MCIm-related. If an RABT trouble ticket is opened, and it is later determined by SBC MISSOURI that the requested Conditioning is not available because no such bridged tap was on the loop, the trouble ticket will be closed by SBC MISSOURI as a ‘No Trouble Found’ (NTF) and MCIm shall pay a Maintenance Service Charge on a Time and Material basis, in 30-minute increments, pursuant to Section 13.4.4 of FCC No. 73; provided, however, the tariffed rates referenced below shall be deemed to be automatically revised and updated in the event that the referenced tariffed rates are modified during the term of this Agreement. 

	A. Yes. See SBC MISSOURI’s position statement for xDSL Issue 3 which SBC MISSOURI incorporates herein by this reference. Also, with respect to MCIm’s Issue A, SBC MISSOURI completely concurs with MCIm that it is obligated to provision xDSL loops and to comply with the FCC’s rules relating to loop conditioning, maintenance, repair and testing. (It is ironic MCIm claims that is all it is seeking here while at the same time refusing to agree to SBC MISSOURI’s proposed language in Section 1.1 of the Parties’ successor Attachment 25: xDSL which refers to the FCC’s TRO and ALL effective FCC rules relating to xDSL loops including, without limitation, the FCC’s rules relating to loop conditioning, spectrum management, maintenance, etc.) However, SBC MISSOURI’s obligations under the FCC’s Orders and rules is not the issue. Rather, the issue is the rates that should apply to work either Party performs at the request of the other Party and the trouble is found not to be in the dispatched Party’s network or equipment and to SBC MISSOURI’s voluntary acceptance testing and cooperative testing offerings. SBC MISSOURI’s FCC No. 73 tariffed Maintenance of Service charges are the rates that apply today for the same work under Attachment 25: xDSL to the M2A. In addition, as noted above in xDSL Issue 3, SBC MISSOURI has no objection to the FCC tariffed Maintenance of Service charges being included in the Parties’ Appendix Pricing (and agrees that is the appropriate place for the inclusion of all rates in the ICA); provided, however, it should be noted that the rates will be deemed modified if the tariffed rates are modified during the effectiveness of the Parties’ successor ICA. 
Finally, contrary to MCIm's assertions, the Parties did not engage in negotiations for SBC Missouri’s voluntary non-251(b) and (c) Acceptance Testing, Cooperative Testing, YZP and RABT-YZP  offerings in MISSOURI, nor has SBC MISSOURI waived any argument that such provisions were indeed not negotiated by the parties as clearly reflected by SBC MISSOURI’s footnote in the Parties’ xDSL Appendix. Rather, because the offerings at issue are offered by SBC MISSOURI today (outside of Sections 251/252 of the Act via an Optional Advanced Services Attachment to a commercial agreement), SBC MISSOURI, for purposes of preparing its filings in this proceeding, compared its existing offerings (the rates, terms and conditions under which it currently offers these voluntary services), with MCIm's proposed corresponding language to identify the substantive language disputes between the Parties for purposes of this proceeding. However, the Parties did not engage in, nor did SBC MISSOURI ever consent to, negotiations under Sections 251/252 of the Act for these voluntary offerings, and SBC MISSOURI has not waived any rights, arguments, positions, etc. as to the non-arbitrability of these issues under Section 252 of the Act.  In any event, the issue is the time and material rates that should apply in those instances where either Party performs work in response to the other Party’s request and the trouble is found not to reside in the dispatched Party’s equipment or network and that should apply to SBC MISSOURI’s voluntary and optional Acceptance and Cooperative Testing offerings. For all of the reasons set forth above, this Commission should find that SBC MISSOURI’s FCC tariffed Maintenance of Service charges should continue to apply to this work as they do today under Attachment 25: xDSL to the M2A. 
B. Yes. See SBC MISSOURI’s position statements for xDSL Issue Nos. 3, 4 and immediately above. 
.



	xDSL 6
	MCI : What terms and conditions should apply to YZP trouble tickets?
SBC MISSOURI:   Should the tariffed time and material charges apply for work  performed by SBC MISSOURI at MCI’s request  beyond that required under the Act or the Parties’ ICA? 


	Att. YZP 3.3.3.1-3.3.3.4


	3.3.3.1 Intentionally Omitted.

3.3.3.2 Intentionally Omitted.

3.3.3.3 Intentionally Omitted.

3.3.3.4 Intentionally Omitted.
	Same terms and conditions as applied for general trouble ticket dispatch should apply to YZP trouble ticket dispatch.  These general requirements are set forth in the UNE Appendix of the agreement and require each other bare the cost of dispatches it initiates in error.
	3.3.3.5 the YZP trouble ticket is opened, and it is later determined by SBC MISSOURI to be a ‘No Trouble Found’ (NTF) in SBC MISSOURI’s portion of the network; or

3.3.3.6 the loop specific inhibitor information provided by MCIm to SBC MISSOURI requires a dispatch by SBC MISSOURI but is found to be incorrect upon subsequent investigation by SBC MISSOURI during the trouble ticket resolution process; or
3.3.3.7 a retrip is involved with a YZP trouble ticket (when MCIm notifies SBC MISSOURI that the loop is not working properly after initial trouble resolution), and there is NTF by SBC MISSOURI in SBC MISSOURI’s portion of the network; or
3.3.3.8 the need for a vendor meet is agreed upon by SBC MISSOURI and the MCIm technician is not equipped properly at the vendor meet site or  MCIm’s Technician is not at the site at the scheduled time or within ten (10) minutes thereafter.
	Yes. See SBC MISSOURI’s position statement for xDSL Issue 3 which it incorporates herein by this reference. In addition to SBC MISSOURI’s position statement set forth under xDSL Issue 3 above, for background purposes, SBC MISSOURI provides the following information:

SBC MISSOURI’s  Yellow Zone Process (“YZP”) is simply an optional ordering process that  SBC MISSOURI voluntarily developed and offers as an alternative to its standard ordering processes for xDSL loops. The YZP process allows a CLEC to order an xDSL loop “as-is” without any recommended conditioning and then to the extent the CLEC experiences trouble, it can submit a trouble ticket to SBC MISSOURI in the maintenance phase for any conditioning that may be needed for the loop to meet applicable industry standards for the deployment of xDSL-based service (to the extent the CLEC does not also have RABT-YZP provisions for conditioning beyond applicable industry standards, addressed in more detail below). Under SBC MISSOURI’s standard ordering processes for an xDSL loop, CLECs are required to order any desired loop conditioning in the loop provisioning phase. The YZP process allows the CLEC to order the loop without any conditioning and then to only seek conditioning if needed via trouble ticket. The CLEC’s submission of a trouble ticket on an xDSL loop ordered via the YZP process constitutes authorization from the CLEC for SBC MISSOURI to perform any conditioning recommended on the loop (for loops between 12,000 and 17,500), along with any other work that may be needed for the loop to meet applicable industry standards.  

SBC MISSOURI’s removal of all or non-excessive bridged tap – YZP (“RABT-YZP”) product offering is only available to CLECs who order xDSL loops via SBC MISSOURI’s voluntary YZP process outlined above and simply allows a CLEC, who ordered an xDSL loop via the YZP process, to request loop conditioning beyond that is called for by applicable industry standards (i.e. ,the removal of “all” bridged tap) in connection with any trouble ticket it may submit for loop conditioning in the maintenance phase (in other words, in addition to being able to request loop conditioning called for by applicable industry standards via trouble ticket in connection with xDSL loops, a YZP CLEC with RABT-YZP provisions can also obtain conditioning beyond that called for by industry standards via trouble ticket). 

For all of the reasons set forth in SBC MISSOURI’s position statement for xDSL Issue 3, SBC MISSOURI’s FCC tariffed Maintenance of Service charges should apply to any work SBC MISSOURI performs in response to an MCIm trouble ticket on an xDSL loop ordered via the YZP process or in connection with a RABT-YZP trouble ticket and it is found that the trouble is not within SBC MISSOURI’s network or equipment or in the case of an agreed upon vendor meet (a SBC MISSOURI dispatch to MCIm’s customer’s premises), MCIm does not timely appear at the site or the MCIm technician is not properly equipped when he/she arrives at the site. 



	YZP 1
	Should the yellow zone ordering process (YZP) be a required offering or a voluntary offering?
	Att. YZP 1.1
	* This Attachment YZP sets forth terms and conditions for the Yellow Zone Process ("YZP"), an ordering process which, at MCIm’s option, applies to xDSL Loops, with an Actual Loop Length of 17,500 feet or less, as provided in more detail below.  YZP is not available for facilities that are provisioned via a Remote Terminal (RT) in conjunction with SBC MISSOURI’s hybrid copper/fiber architecture (e.g., SBC’s Broadband Service offering(s) or any successor offering(s)).  
	CLEC has not provided its input on this issue as of the time of filing.  But it is SBC Missouri’s understanding that CLEC opposes SBC Missouri’s proposed language and is supporting the competing language identified in its column.
	* This Attachment YZP sets forth terms and conditions for the Yellow Zone Process ("YZP"), an ordering process which, at MCIm’s option, applies to xDSL Loops, with an Actual Loop Length of 17,500 feet or less, as provided in more detail below.  YZP is not available for facilities that are provisioned via a Remote Terminal (RT) in conjunction with SBC MISSOURI’s hybrid copper/fiber architecture (e.g., SBC’s Broadband Service offering(s) or any successor offering(s)).  This process is being made available to MCIm by SBC MISSOURI as a voluntary offer alternative to SBC MISSOURI’s existing ordering processes.
	No.  SBC MISSOURI voluntarily developed its Yellow Zone Process (“YZP”) at the request of its wholesale customers. YZP is an optional ordering process that SBC MISSOURI has voluntarily offered as an alternative to its standard ordering processes for xDSL loops. The YZP process allows a CLEC to order an xDSL loop “as-is” without any recommended conditioning and then to the extent the CLEC experiences trouble, it can submit a trouble ticket to SBC MISSOURI in the maintenance phase and the CLEC’s submission of the order via the YZP process and its submission of a trouble ticket constitutes authorization from the CLEC for SBC MISSOURI to perform any conditioning recommended on the loop (for loops between 12,000 and 17,500), along with any other work that may be needed for the loop to meet applicable industry standards. 

Although SBC’s YZP process is a voluntary process that is available to CLECs as an alternative to the standard ordering processes, it is not a process which SBC is required to provide under Section 251(b) or (c) of the Act. 

Because this offering by SBC MISSOURI is wholly voluntary and is not required to be offered by SBC MISSOURI under Sections 251(b) or (c) of the Act,  SBC MISSOURI hereby disputes MCIm’s  submission of these issues for arbitration under Section 252 of the Act. In particular, the Fifth Circuit Court of Appeals' November 21, 2003 decision in Coserv v. Southwestern Bell Tel. Co., 350 F.3d 482 (5th Cir. 2003),  found that only 251(b) and (c) issues are subject to arbitration under Section 252 of the Act, unless the Parties agreed to voluntarily negotiate and arbitrate non-251(b) and (c) issues under Sections 251 and 252 of the Act. SBC MISSOURI has not agreed to negotiate and submit for compulsory arbitration any non-251(b) and (c) issues under Sections 251 and 252 of the Act. Accordingly, MCIm’s disputes with respect to the YZP process which SBC MISSOURI is not required to offer under Section 251 (b) and (c) of the Act cannot appropriately be addressed by the Commission in this proceeding.

Without waiving such objection, SBC MISSOURI will agree to withdraw its proposed language that is in dispute with MCIm  in Sections 1.1 of the Parties’ YZP Attachmentwith the understanding that the removal of the language providing that this Appendix is voluntary is not a waiver by SBC MISSOURI of its rights to assert its positions that YZP is a voluntary offering should it later become an issue with MCIm or another CLEC. 



	YZP 2
	Should the Commission adopt SBC’s term and termination language in Attachment YZP in addition to that contained in GT&C?
	Att YZP
Section 6 et. seq 
	Intentionally Omitted
	
	6.1 * Either Party may terminate this Attachment upon 180 days advance written notice to the other Party.
	Yes.  

SBC MISSOURI renews its objections hereinabove to MCIm’s submission of this YZP-related issue for arbitration in this proceeding.  Without waiving said objection, it is SBC MISSOURI’s position that because YZP is an optional ordering process that SBC MISSOURI voluntarily developed at the request of a wholesale customer(s) (and is an alternative to the standard ordering processes which continue to be made available in connection with xDSL loops), either Party should have the ability to terminate the YZP provisions should more streamlined or different alternative ordering processes be developed during the effectiveness of the Parties’ successor ICA. Clearly, an 180 day termination clause would afford the Parties sufficient time to negotiate alternative provisions should either Party wish to seek to do so during the term of the Agreement (e.g., if a more streamlined, alternative ordering process was developed during the term of the Agreement). 

For all of these reasons, SBC MISSOURI’s proposed termination language for the Parties’ YZP Attachment that is reciprocal in nature should be adopted. Alternatively, this Commission should find that this YZP issue is not subject to arbitration and should strike the YZP Attachment in full and find that no YZP provisions will be included in MCIm’s successor ICA.    




Key:
Bold represents language proposed by SBC and opposed by MCIm.
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Underline represents language proposed by MCIm and opposed by SBC. 












