
GREENSFELDER,xEMKER&GALE,PC.

ATTORNEYS AT LAW

April 18, 2000

Mr. Dale Hardy Roberts
Secretary/Chief Regulatory Law Judge
Missouri Public Service Commission
301 West High Street, Room 530
Jefferson, City, MO 65102

Dear Mr. Roberts,

Enclosed please find an original and fourteen (14) copies of the Application for
Certificate of Service Authority to provide interexchange and local exchange
telecommunications services filed on behalf of Pathnet, Inc . In addition, I have included an extra
copy of the Application which I request be file stamped and returned to me in the enclosed self-
addressed envelope.

In the event you need any additional information or have any questions concerning any of
the information set forth in these Applications, please contact the undersigned .

SKS/sdd
Enclosures

Re:

	

Application for Certificate of Service Authority

cc :

	

Office of Public Counsel

387019v I

Gerard J . Waldron, Esq.

2000 EQUITABLE BUILDING

	

AFFILIATE OFFICE

10 SOUTH BROADWAY

	

CREENSFELDERMEMICER & CALE

ST. LOUIS, MISSOURI 63102-1774

	

BELLEVILLE,ILLINOIS

TELEPHONE (314) 241-9090

TELEFAX(314)241-8624

Yours very truly,

Sheldon K. Stock
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CUOm~slicIn the matter of the application

	

)
ofPathnet, Inc . for a

	

)
certificate of service authority to

	

)

	

Case No.
provide interexchange and local

	

)
exchange telecommunications services

	

)

APPLICATION

Pathnet, Inc . (Applicant or Pathnet), a Delaware corporation, files this verified

application respectfully requesting that the Missouri Public Service Commission (Commission)

issue an order that :

(a) grants Applicant a Certificate of Service Authority to provide interexchange and local
exchange telecommunications services pursuant to Chapter 392 ofthe Missouri
Revised Statutes .

(b) grants competitive status to Applicant.

(c) waives certain Commission rules and statutory provisions pursuant to Section
392.429, RSMo (Cumm. Supp. 1994) .

In support of its request, Applicant states :

1 .

	

The legal name and principal office or place of business of the Applicant are :

Pathnet, Inc .
11720 Sunrise Valley Drive

Reston, VA 20191
(703) 390-1000

(877) PATHNOC

FILED'

A copy of Applicant's Articles of Incorporation and certificate of authority from the Missouri

Secretary of State to transact business in Missouri are attached hereto as Appendix I .



2.

	

The name and address of Applicant's in-state attorney is :

Sheldon K. Stock
MBE 18581

Greensfelder, Hemker & Gale, P.C .
2000 Equitable Building

10 South Broadway
St. Louis, MO 63102

(314) 241-9090

3. Applicant proposes to provide interexchange and local exchange telecommunications service

within Missouri including (1) point-to-point private line services ranging from DS-0 to OC-n,

using TDM technology; (2) TDM-based special access services ; (3) data services, including

digital subscriber line (xDSL) services ; (4) exchange services consisting of dedicated link and

extended link (including transport) services connecting other telecommunications providers'

switches to their end users. Applicant intends to offer these dedicated private line, special access

and data services primarily to other carriers and Internet service providers . Any local exchange

services Applicant provides pursuant to a certificate of service authority granted under this

application will be limited to the provisioning ofdedicated, local exchange private line services .

At this time, Applicant does not propose to provide dial tone or operator services . Applicant

proposes to provide service to prospective customers throughout the State of Missouri .

Applicant plans to provide the proposed interexchange and local exchange services through its

own facilities or in combination with facilities leased or purchased from other facilities-based

telecommunications providers . Applicant will own the following types of equipment and

facilities in Missouri : fiber optic cables, optronics equipment, microwave radio systems,

multiplexors, digital cross connect equipment, D-SLAM equipment (some of which will be

installed in ILEC central office collocation facilities), customer premise equipment, POP



facilities, fiber optic and microwave shelters, batteries, generators, converters, chargers and

HVAC support systems .

4 . Pathnet requests a temporary waiver of 4 CSR 240-2.060(4)(H), which requires that an

application for a certificate of service authority to provide interexchange, local exchange or basic

local exchange service shall include a proposed tariff with a forty-five day effective date .

Pathnet finds it impossible at this time to develop tariffs to fully comply with this rule since

Pathnet has not yet executed or received Commission approval of any interconnection and/or

resale agreements with the incumbent local exchange companies in Missouri . At such time as all

facts necessary for the development of such tariffs are known to Pathnet, it will promptly file

said tariffs bearing no less that a 30 day effective date with the Commission in a manner

consistent with recent Commission practice in similar cases .

5 . Applicant requests classification as a competitive telecommunications company within the

State of Missouri . Applicant believes that its proposed services will be subject to sufficient

competition to justify a lesser degree of regulation. Granting ofthis application will allow

greater price and service options for telephone users. Although Applicant, at this time, does not

plan to offer services directly to residential end users, the services Applicant plans to offer as a

carrier's carrier will assist other carriers in providing competitive service to end users .

6 .

	

Applicant also requests, pursuant to Section 392.420, RSMo (Cumin. Supp. 1994), that the

Commission waive the application of the following rules and statutory provisions as they relates

to the regulation of the Applicant:



Statutes :

392.210.2
392.240(1)
392.270
392.280
392.290
392.300.2
392.310
392.320
392.330
392.340

Commission Rules:

4 CSR 240-10.020
4 CSR 240-30 .010(2)(C)
4 CSR 240-30 .040
4 CSR 240-32 .030 (1)(B)
4 CSR 240-32 .030 (1)(C)
4 CSR 240-32 .030 (2)
4 CSR 240-32 .050 (3)
4 CSR 240-32 .050 (4)-(6)
4 CSR 240-32 .070 (4)
4 CSR 240-33 .030
4 CSR 240-33 .040 (5)

Uniform System of Accounts
Just and Reasonable Rates
Property valuation
Depreciation accounts
Issuance of securities
Acquisition of Stock
Issuance of stocks and debt
Stock dividend payment
Issuance of securities, debts & notes
Reorganization

Depreciation fund income
Rates schedules posted at central offices .
Uniform System ofAccounts
Exchange boundary maps
Record ofaccess lines
Records kept within state
Keep tariffs, maps at public business office
Telephone directories
Coin telephones
Inform customers of lowest price
No finance or penalty fee

The above-referenced rules and statutory provisions have been waived with respect to other

interexchange and local exchange carriers in prior cases .

7 . Applicant, pursuant to Section 386.570, RSMo (Cumin. Supp . 1994), will comply with all

applicable Commission rules except those which are specifically waived by the Commission

pursuant to a request filed by the Applicant.



8. Correspondence or communications pertaining to this Application should be addressed to :

Gerard J. Waldron
Covington & Burling

1201 Pennsylvania Ave., N .W.
Washington, DC 20004-2401
Telephone : 202-662-5360
Facsimile : 202-778-5360

E-mail : gwaldron@cov.com

OR

Sheldon K. Stock
MBE 18581

Greensfelder, Hemker & Gale, P .C .
2000 Equitable Building

10 South Broadway
St. Louis, MO 63102

(314) 241-9090
(314) 241-8624 (fax)

E-mail : sks@greensfelder .com



WHEREFORE, Applicant respectfully requests that the Missouri Public Service

Commission grant it a certificate of service authority to provide interexchange and local

exchange telecommunications services within the State of Missouri . If granted local exchange

authority, such authority will be limited to the provisioning of dedicated, non-switched local

exchange private line services . Applicant also requests classification as a competitive

telecommunications company . In addition, Applicant requests a waiver of the above-referenced

rules and statutory provisions .

Dated : April 1_9 , 2000

Respectfplly submitted,

on K. Stock
MBE 18581
Greensfelder, Hemker & Gale, P.C .
2000 Equitable Building
10 South Broadway
St. Louis, MO 63102
(314) 241-9090
(314) 241-8624 (fax)

Gerard J . Waldron
Mary Newcomer Williams
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, D.C . 20004-2401
(202) 662-5360
(202) 778-5360 (fax)
Its Attorneys



In the matter of the application
of Pathnet, Inc . for a
certificate of service authority to
provide interexchange and local
exchange telecommunications services

DISTRICT )
OF )
COLUMBIA )

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

SS.

VERIFICATION

The undersigned, being under oath, says that he has read the foregoing Application and

has personal knowledge that the facts in it are true .

M
Senior Vice President, General Counsel and
Secretary of Pathnet, Inc .

Signed and sworn before me this I-at- day of April, 2000 by Mary McDermott-.

My commission expires :

(SEAL)
N

NOTARY PUBLIC STATE OF MARYLAND
MY Commission Expires August 1, 2001

Not Public



APPENDIX I

Articles of Incorporation and
Certificate of Authority to Transact Business



2533940 8100

981470391

State ofDelaware

Office ofthe Secretary of State

I, EDWARD J . FUEL, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE CERTIFICATE OF AMENDMENT OF "PATENET, INC .", FILED

IN THIS OFFICE ON THE EIGHTH DAY OF DECEMBER, A.D . 1998, AT 9

O'CLOCS A.M .

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS .

AUT-IENIICAIION:

DAIS:

PAGE 1

Edward j. Free , Secretary of State

9446961

12-OB-98
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We, William R . Smedberg, V, Vice President, Finance and Corporate

Development, and Michael A. Lubin, Vice President, General Counsel and Secretary, of Pathnet,

Inc., a corporation organized and existing under and by virtue of the General Corporation Law of

the State of Delaware (the "Corporation"), DO HEREBY CERTIFY as follows:

FIRST: The Restated Certificate of Incorporation of the Corporation is hereby

amended by deleting the current Section 10 thereof it in its entirety and renumbering Section 11

as new Section 10 .

SECOND: This Amendment has been duly adopted in accordance with the

provisions of Section 242 of the General Corporation Law of the State of Delaware .

IN WITNESS WHEREOF, the Corporation has caused this Certificate to be

signed by William R. Smedberg, V, Vice President, Finance and Corporate Development, and

attested to by Michael A. Lubin, Vice President, General Counsel and Secretary, on this 8th day

of December, 1998.

Adopted in accordance with the provisions of Section 242 of
the General Corporation Law of the State ofDelaware

NtiChael A. Lubin
Vice President,
General Counsel and Secretary

CERTIFICATE OF AMENDMENT
OF

RESTATED CERTIFICATE OF INCORPORATION
OF

PATENFT,INC.

PATHNET, INC.

William R . Smedberg, V
Vice President,
Finance and Corporate Development



I, EDWARD J . FREEL, SECRETARY OF STATE OF THE STATE OF

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT

COPY OF THE RESTATED CERTIFICATE OF "PATHNET, INC.", FILED IN

THIS OFFICE ON THE TWELFTH DAY OF AUGUST, A.D . 1998, AT 9

O'CLOCK A.M .

A FILED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE

NEW CASTLE COUNTY RECORDER OF DEEDS .

2533940 8100

981316829

State ofDelaware

Office of the Secretary of State

	

PAGE

	

1

Edward 1. Freel, Secretary of State

AUTHENTICATION:
9250282

DATE:
08-12-98



STATE OF DELAWARE
="TARY Of STATE

DZVZSZOR OF.CORPORATZOMS
FZSED 09:00 AM OeII2/1998

983316829 - 1533940

AaMMM AND RbsrATED CrMMCAT& OF INCORPORATION

OF

PATHNET9 INC.

Pathnet, Inc., a corporation duly incorporated under the laws of the
State of Delaware, hereby certifies as follows:

FIRST: -

	

Thename of the corporation is Fathset, Inc . (the
'Corporation"). The original Certificate of Incorporation of the Corporation was
fried with the Secretary of State of the State of Delaware on 23th day of August,
1995, under the name PatbNet, Inc.

SECOND:

	

This Amended and Restated Certificate of Incorporation
has been duly adopted in aeeordenoe with Sections 242 and 245 of the Delaware
oeneral corporation Law (the "0ewal Corporation Law").

THIRD:

	

This Amended and Restated Certificate of Incorporation
hereby restattx, integrates and amends the Certificate of Incorporation, as smcnded,
of the Corporation as follmws:

1 .

	

MM. The same of the corporation is PATHNET, INC. (the
"Corporation'7 .

2.

	

Address: &sintered Office and AMM. The address of the
Cotpornicn's regiaanted office is 1013 Centre Road, Wiminoon, New Castle
Cotmty. Delaware 1980. The name of its registered agent at such address is The
PnmticaHall Corporation System. IMO .

3.

	

$arum " The ptupose of the Corporation is to engage in, carry
on and conduct any lawful act of activity for which corporations may be orgatied
under the 0COOa1 Corporation Law.

4,

	

Number of Shares_ The total number of shahs of stock that the
Corporation shall have sndwdty to issue is 75,470,395 . divided as follows:
10,000.000 shares of Preferred Stock, par value of 50.01 per share (the "Preferred
Stock"), 1,000,000 dares of Series A Convertible Preferred Stock. par value of
$0.01 per share (the "Series A Preferred Steer"), 1,651,046 Shoes of Series S
Convertible Preferred Stock, par value of $0.01 per share (the "Series B Preferred
StoW), 2,819,549 shares of Series C Convertible Preferred Stock, per value of
$0.01 per share (the "Series C Preferred Stock," and together with the Series A
Preferred Stock and the Series B Preferred Stock, the "Series Preferred Stock"); and
60,000,000 shares of Common Stock, par value of 50.01 per share (the "Common
Stock").
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The designation,
relative rights, preferences and limitations of the sham of each class are as follows:

5 .1

	

Preferred Stock. The shares of Preferred Stock may be
issued from time to time in one or more series of any number of shares, provided that
the aggregate number of shares issued and not canceled of any and all such series
shall not emceed the total number of shares of Preferred Stock hereinabove authorized,
and with such powers, preferences and rights and qualifications , limitations or
restrictions thereof, and such distinctive social designations, all as shall hereafter be
starved and expressed in the resolution or resolutions providing for the issue of such
shares of Profound Stock from time to time adopted by the Board of Directors of the
Corporation (the "Board of Directors") puratant to authority so to do which is hereby
vested in the Board of Directors. Each series of sham of Preferred Stock (a) may
have such voting rights or powers, full or limited, or may be without voting rights or
powers; (b) may be subject to redemption at such time or times sad at such prices ;
(c) may be entitled to receive dividends (which may be emulative or non-cumulative)
at such rate or rata, on such conditions and st such times, and payable in preference
to, or in such relation to, the dividends payable on say other class or classes or series
of stud (d) may have such rights upon the voluntary or involuntary liquidation,
wkdiag up or dissolution of, or upon any distribution of the assets of, the
Corporation; (e) may be made convertible into or exchangeable for, sham of any
other class or classes or of any other series of the acme or any other data or classes
of stock of the Corporation at such price or prices or at such rates of exchange and
with such adjusunew; (f) may be entitled to the bandit of a sinking fund to be
applied to the purchase or redemption of sham. of soeh series in such amount or
amounts; (g) may be entitled to the benefit of onditions and restrictions upon the
creation of indebtedmw of the Corporation or any subsidiary, upon the issue of any
additional sham (twludiog additional sham of such series of of any other aeries) and
upon the payment of dividends or the mating of other distributions on, and the
purchase, redemption or other acquisition by the Corporation or any subsidiary of,
any outstanding sham of the Corporation and (h) may have such other relative,
psuttcipating, optional or other special rights, qualifications, limitations or restrictions
thereof; all as shall be stared in said resolution or resolutions providing for the issue
of such shares of Prcfetted Stock. Any of the voting powers, dedgnations,
pmibtenoes, riots and qualiflceafons, limitations or restrictions of any such series of
Preferred Stack may be made dependent upon faro ascertainable outside of the
resolution or reaaolndow providing for the issue of such Preferred Stock adopted by
the Board of Directors pursuant to the authority vested in it by this Section 5.1,
provided that the manner In which such faces shall operate upon the voting powers .
designations, preferences, rights and qualifications, limitations or restrictions of such
series of Preferred Stock is clearly and expressly set forth in the resolution or
resolutions providing for the lame of such Preferred Stock. The term "facts" as used
in the next preceding sentence shall have the meaning given to it in Section 151(a) of
the General Corporation Law. Shares of Preferred Stock of any series that have been
redeemed (whether through the operation of a sinking fund or otherwise) or that if



eaavert'ble or exchangeable, have been converted into or exchanged for shares of any
other class or classes shall have the statue of authorized and umnsued shares of
Preferred Stock undesi amed as to series and may be reissued a a part of the series
of which they were originally a part or as part of a new series of shares of Preferred
Stock to be cteatsd by resolution or resolutions of the Hoard of Directors or as part of
any other seeks of sham of Preferred Stock, all subject to the conditions or restrie.
dons on issuance set forth in the resolution or resolutions adopted by the Board of
Directors providing for the issue of any series of shares of Preferred Stock.

5.2

	

Sass. Subject to the provisions of any
applicable law or of the Bylaws of the Corporation. as from time to time amended
(the "Bylaws"), with respect to the dosing of the trader books or the fixing of a
record date for the determination of scoekholders entitled to vote and except as
otherwise provided becalm with respect to any sham of Series Preferred Stock, by
law or by the resolution or resolutions providing for the lane of any series of shares
of Preferred Stock, the holders of outstanding sham of Common stock shall
ezdusively possess voting power for the election of directors and for all other
purposes. each holder of record of shares of Common Stock being entitled to one vote
for each stare of Common Stock standing in his or her name on the books of the
Corporation. Except ae otherwise provided herein with respect to any shares of
Series Preferred Stock or by the resolution or resolutions providing for the issue of
any series of shares of Preferred Stock, the holders of shares of Common Stock shall
be entitled, to the exclusion of the holders of shares of Preferred Stock of any std all
series, to receive such dividends a from time to time may be declared by the Hoard
of Directors. In the event of say liquidation. dissolution or winding up of the
Corporation, whether voluntary, or involentary, after payment shall have been made to
the holders of shares of any Series Prefarnd Stock and any Preferred Stock of the full
amount to which they shall be entitled pursuant to this Amended and Restated
CerdSeate of Incorporation or the resolution or tesolutions providing for the issue of
any series of shares of Preferred Stock, the holders of shares of Common Stock shall
be entitled, to site exeluslon of the holders of shares of Series Preferred Stock arxi
Preferred Stock of my and all seeks, to share, ratably according to the number of
sham of Common Stock bold by them, in all remaining assets of the Corporation
avtdlable for distribution to to stockholders .

5.3

	

Series P fcrmd Stock.

5.3.1 ,ShAM.

(a)

	

AVlhuamtLSham . The Corporation Shall have
authority to issue Five MHlioa Four Hundrtd Seventy Thousand Five Hundred
Ninsry"Five (5,470,595) sham of Socks Preferred Stock, of which One Million
(1,000,000) sham shall be designated the Series A Prefarred Stock, One MaUoa Six
Hundred Fifty One Thousand Forty Six (1,651,046) shares shall be designated the
Series B Preferred Stock and Two Million Eight Hundred Nineteen Thousand Five



Hundred Forty-Nine (2,819,549) shares shall be designated as the Series C Preferred
Stock.

(b)

	

Dividends . The holders of the Series Preferred
Stock shall be entitled to receive, out of funds legally available therefor, dividends
(other than dividends paid in additional shares of Common Stock) in preference to and
at the same rate as dividends are paid with respect to the Common Stock (treating
each share of Series Preferred Stock as being equal to the number of shares of
Common Stock into which each such share of Series Preferred Stock could be
converted pursuant to the provisions of Section 5 .3 .4 hereof, with such number
determined as of the record dam for the determination of holders of Common Stock
entitled to receive such dividend).

5.3.2 l.irnnda

	

t1-Dissolution of MOOO& 112.

(a)

	

Diatribntions to Holders of Series Preferred
3=k. in the event of any liquidation. dissolution or winding up of the Corporation,
whether voluntary or involuntary, the Sofia APreferred Stock, the Series B
Preferred SODCk sad the Series C Preferred Stock shall rank on a parity with each
other and shall rank prior to the Common Stock or any class of stock raokina junior
to the Series Preferred Stock. Upon such liquidation, holders of each share of Series
Preferred Stock outstanding shall be entitled to be paid, out of the assets of the
Corporation available for distribution to stoddroklers and before any payment shall be
made to the holders of any class of Common Stock or of any stock ranking on
ldqusdweajunior to the Series Preferred Stock, as amount 9a cash equal to the
original purchase price paid by such holder for each such share of Series Preferred
Stock held (appropriately adjusted for stock splits, stock dividends and the like) plus
any declared but unpaid dividends thereon . If upon any liquidation, dissolution or
winding up of the Corporation, the wets to be distributed to the holders of the Series
Preferred Stock under the foregoing sentence shall be Insufficient to permit payment
to such stockholders of the full preferential amounts aforesaid, then all of the assets of
the Corporation svallabic for distribution to such holders under such sentence shall be
distributed anon= the holders of Series Preferred Stock, pt4=in accordance with
the total amount of preference which would have been payable to such holders if
foods bad been available to pay the full preference under the previous sentence . After
such payment shall have been made in fall to such holders of Series Preferred Stock,
or funds necessary for such payment shall have been set aside by the Corporation in
trust for the accotmt of such holders so as to be available for such payment, the
holders of the outstanding shares of Common Stock and any class of stock ranking
junior to the series Preferred Stock shall share ratably in the distribution of the
remaiuing assets and funds of the Corporation available for dsttrrbutioa to
shareholders .

(b)

	

Deemed L

	

datiens. In the cane of (i) a
consolidation or merger of the Corporation (other than a consolidation or merger upon



consummation of which the holders of voting exudties of the Corporation
immediately prior to such transaction, continue to own directly or indirectly not less
than a majority of the voting power of the surviving corporation) or a ask of all or
substantially all of the =nets of the Corporation or other similar transaction and
(ii) either receipt by the Corporation of (x) consideration less than the equivalent of
51 .00 per sham (appropriately adjusted for stock splits, stock dividends and the like)
of Series A Preferred Stock plus any declared but unpaid dividends, (y) consideration
less than the equivalent of $3.29 per share (appropriately adjusted for stock splits,
stock dividends and the hike) of Series B Preferred Stock plus any declared but unpaid
dividends, or (z) consideration lees than the equivalent of $10.64 per share
(appropriately adjusted for stock splits, stock dividends and the lake) of Series C
Preferred Stock pies any declared but unpaid dividends, such event shall be regarded,
at the option of the holders of a majority of the than outstanding shares of Series
Preferred Stock, as a liquidation. dissolution or winding up of the affairs of thecorporation within the meaning of this Section 5.3 .2.

Nomithstanding the foregoing, each holder of Series
Preferred Stock shall have the right to elect the benefits of the provisions of
Section 53.4(h) be.aof in lien of receiving payment in liquidation, dissolution or
winding up of the Corporation pursuant to this Section 5.3.2(b). For purposes of this
Section 5.3.2 and Section 5.3.6 hereof, a ask of substantially all of the =nets of the
Corporation shall mean (x) the sale or other disposition otter dun in the ordinary
coarse of business of more than 5046 of such assets, as determined by reference to
either (A) the boot value or (B) the fur madket value, of such assets, of (y) any
=in= of Common Stock by the Corporation or transfer of Common Stock by the
holder thereof to say person or perms acting in concert or a group of affiliated
persons, which issuance or tr=ader results in such person or persons or group holding
in the aggregate mom than 5046 of the issued and outstanding Common Stock after
giving effect to such issuance or te=nder.

(c)

	

.

	

In the went of a
liquidation, dissolution or winding up of the Corporation resulting in the availability
of assets other than cash for dimibutioa to the holdets of the series Preferred Stock,
the holders of the Series Preferred Stoat shall be entitled to a distribution of cash
and/or assets equal in value to the liquidation pmfotwx and other distribution rights
stated in Section 5 .3.2(:) and Section 5 .3.2(b) hereof. In the event that such
distribution to the holds= of the Series Preferred Stock shall include any assets other
than cash, the following provisions shall govern . The Board of Directors shall first
determine the value of such ass=ts for such purpose, and shall notify all holders of
shares of Series Preferred Stock of such dcterminsdon . The value of such assets for
purposes of the distribution under this Section 5.3 .2(c) shall be the value as
determined by the Board of Directors in good faith mad with due care, unless the
holders of a majority of the outstanding shares of Series Preferred Stock shall object
thereto in writing within 15 days after the date of such notice . In the event of such
objection, the valuation of such assets for purposes of such distribution shall be



determined by as arbitrator selected by the objecting stockholders and the Board of
Directors, or in the event a single arbitrator cannot be agreed upon within 10 days
afar the writers objection sent by the objecting vocrholden in accordance with the
pteviout Mcxax, the valuation of suds assets shall be determined by arbitration in
which (1) the objocdng stockholders aim roan, is their node of objection one
arbitrator, Q the Bond of Directors shall name a second arbitrator within 15 days
from the receipt of such notice, (iii) the two arbitrators thus selected shall seka a
third arbitrator within t,* days thereafter, and (sv) the three arifitratnre thsts selected
shay determine the valuation of such aassts within 15 days thereafter for purposes of
xw.:h disuibutic u by majority vote. 'The coats of such arbitration shall be borne by the
Corporation or by the holders of the Series Preferred Stock (on a pro rata basis out of
the assets otherwise disttbutable to them) as follows: (i) if the valuation as
determined by the atbittatnts is greater than 9596 of the valuation as determined by
the Board of Directors, the holders of the Series Pteferted Stock shall pay the costs of
the arbitration, and 00 othorwiac, tbc Corporadon shad bear the coats of tho
arbitration .

5.3.3 Vada¢ Aiohts.

(a)

	

Stanaral. Except as otherwise expressly provided
herein or as required by law, the kidder of each share of the Series Preferred Stock
shall be eadtkd to vote on any mueers presented to the holders of the Cmatoon
Stock. Bath Am of Series Pmfened SbQCk shall entitle the holder thereof to such
n®her of vow per share as #ball equal the amnber of shares of Common Stock into
which such share of Serial Preferred Stock is convertible is accordance with the
terms of Section 5.3.4 hereof at the retard date for the determination of stockholders
eaaded to vote on #A% matmr or, if no record date is established, at the dare such
vote is td= or my written corutmt of stockholders is solicited. Except as otherwise
expressly provided harem (Including, without limitation, the laovawos of
Secdea S.3.6 hereof) or u mPrirad by law, the holdnm of ttharm of SeTim PrafarrM
Stock sod the Common Stock shall vote togefr as a single class on any matters
pteseated to the bold= of tics Common Stock.

(b)

	

Board of Dirertnts.

(i)

	

Lms4Wt.Directors. Thebolders of the
Series A Preterrml Swot. shall be eaeided to vote a a class separately from all other
cloves of stock of the Corporation to any vote for the election of directors of the
Corporation, and shall be entitled to elect by Sum ,loss vote two directors (the
"Series A Investor Directors"). one of which Series A Investor Directors to be
designated by Spectrum Equity Investors, L.P . ("Spectrum") for so long as it owns
shares of Seria A Preferred Stock and dwtaaher by the holders of a majority of the
issued and outstanding shares of Soda A Preferred Stock, and the other to be
designated by New Enterprise AModates VI, Llmfd Parmembip of Its aMans
(collectively, "NEA VI") for so bag as it owns shares of Series A Preferred Stock



and thereafter by the holders of a majority of the issued and outstanding shares of
Series A Preferred Stock. The holders of the Series B Preferred Stock shall be
entitled to vote as a class separately from all other classes of stock of the Corporation
in any voce for the election of directors of the Corporation, and shall be entitled to
elect by such class vote one director (the "Series B Investor Director") to be
designated by Grotech Capital Group IV, LLC ("Orotech 1V") for so long as it owns
shares of Series B Preferred Stock and thereafter by the holders of a majority of the
issued and outstanding shares of Series B Preferred Stock. the holders of the Series
C Preferred Stock shall be entitled to vote as a class separately from all other classes
of stock of the Corporation in any vote for the election of directors of the
Corporation, and shall be entitled to elect by such class vote one director (the
"series C Investor Director") to be designated by the holders of a majority of the
issued and outstanding shares of Series C Preferred Stock, provided, however, that if
the holders of a majority of the issued and outstanding shares of Series C Preferred
Stock designate for election as the Series C Investor Director an individual who is not
a partner or associate of a Series C Investor or an entity under substantially the same
management as a Series C Investor, such designee shall be elected as a director only
with the voce of a majority of the Common Stock Directors and Investor Directors,
voting togtxher. Initially, the Series C Investor Director will be designated by
Toronto Dominion Capital (U.S.A.), Inc. In no event shall the Series C Investor
Director be (1) a partner or associate of Spectrum or an entity under substantially the
same management as Spectrum for a long as Spectrum has designation rights under
this Section 5 .5.3(x), (ti) a paztaer or associate of NEA VI or an entity tinder
substantially the same management as NBA Vl for so Ions as NEA VI has designation
rights under this Section 5.13(x), and (iii) a partner or atsodate of Grrotech IV or an
entity under substantially the same managemant as Orotah IV for so long as
Orotech IV has dedgnstion rights under this Section 5.3 .3(a).

(ti)

	

Common StockDin=M. For so long as
any Series Preferred Stock remains outstanding, the holders of Common Stock shall
be entitled to vote as a class separately from all other classes in any vote for the
election, of directors of the Corporation, and shall be entitled to elect by such class
vote two directors (ire "Common Stock Directors").

(did)

	

Amrofntment of Chief Executive
ofieer/tffcezDirector. Upon the termination or resignation of the Chief Executive
Of5oer of the Corporation, the Corporation will select and hire a successor Chief
F.xocu m Officer (and any same

	

r thereto) by the affirmative vote of a majority o£
the Common Stock Directors, the Series A Investor Directors, the Series B Investor
Director and the Series C investor Director. voting to;ether . The Chief Executive
officer (and any replacement or successor Chief Executive Officer) as so selected and
hired shall be elected to the Corporation's Board of Directors by the holders of the
Series Preferred Stock and the Common Stock voting together as a single class (the
"Officer Director") . David Schaeffer may serve as Chief Executive Officer of the



Corporation in the discretion of the Board of Directors, but in no event shall David
Schaeffer be elected as the Officer Director.

(tv)

	

Removal of Directors. The removal of
any director of the Corporation &hall be as set forth in the Bylaws of the Corporation.

(c)

	

SpeeW Vetin $iypg bu . The holders of the Series
Preferred Stock shall be entitled to the special voting rights at forth in Section 5 .3.6
hereof.

5.3.4 Comrarsion . The holders of the Series Preferred Stock
shall have the following conversion tights:

(a)

	

RJOm Convert. Satbjeet to and in compiiutx
with the povviitons of this Section 5.3.4, any shares of the Series Preferred Stock
may, at any time or from time to time at the option of the holder, be eonvorted into
fully-paid sad non-assessable shares of Common Stock. The ntanber of crates of
Common Stock to which a holder of the Series Preferred Stock shall be entitled upon
convention shall be the product obtained by multiplying the Applicable Conversion
Rate (dewrmined as provided in Section 5.3.4(c)) by the number of sbat+ea of Series
Preferred Stock being converted.

(b)

	

Automatic Corrveraon ,

(i)

	

Each ohm of the Series Preferred Stock
outstanding shall automatically be converted into the number of shares of Common
Stock into which such dam an convertible upon application of the then effective
Applicable Conversion Rate (determuted as provided in Section 5.3.4(c)) immediately
upon the closing of an underwritten public offering pursuant to an effective
registration stateasent under the Securities Act of 1933, as amended, or under each
other applicable securities regulations covering the offer and sale of capital stock of
the Corporation (other than a registration relating solely to Rule 145 under such Act
(or any sty thereto) or to an employee benefit plan of the Corporation)
(i) immediately prior to the consummation of which. the Corporation is valued (based
on the per-share price paid in such public offering, but without regard to any proceeds
to be received by the Company in connection with such offering) at greater than
$50,000.000, (ii) in which the gross proceeds received by the Corporation ouoed
$20,000,000, rod (111) in which the Corporation uses a nationally recognized
underwriter approved by holders of a majority in interest of the Series Preferred
Stock (a "Qualified Public Offering") .

Cri)

	

Upon the occurrence of an even specified
in Section 5 .3.4(bxi), the outstanding shetee of Series Preferred Stock shall be
converted automatically without any further action by the holders of such shares sad
whether or not the certificates representing such shares are surrendered to the



onnea4otuar

Corporation or its transfer agent: Alarm, however, that the Corporation shall not be
obligated to issue certificates evidencing such shares of the Common stock unless
osrtifieaus evidencing ouch shahs of the Series Preferred Stock being convertod arc
either delivered to the Corporation or any trader agent, as hereinafter provided, or
the bolder notiIIes the Corporation or any uansfw agent, as hereinafter provided, that
such certificates have been lost, stolen or destroyed sad executes an agreement
satisfactory to the Corporation to indemnify the Corporation from any loss incurred
by it in connection therewith.

Upon the txxcurtoncc of the automatic aonvtrsion
of all of the outstanding Series Preferred Stock, the holders of the Series Preferred
Stock shall surrender the certificates representing such shares at the office of the
Corpontion or of any transfer agent for the Cnmrnnn St udt. Thereupon, there shall
be cawed and delivered to each such bolder, promptly at such office and in his name
as shown an such surtetsiued certificate or cetdficates, a cealaui"- or certificates for
the number of sham of Common Stock into which the shares of the Series Preferred
Stock surrendered were convertible on the date on which such automatic conversion
rtcctarred and nab as provided In Section 5.3.4¢x) below in respect of any fraction of
a shun of Common Stock iswabie aeon such aromatic conversion .

(C)

	

AnrtLhleConversion Rate . The convention rate
in effect at any time for the applicable series of Series Preferred Stock (the
"Applipbk: Comersicm Rats") shall equal the quotient obtained by divitltttg $1 .00 in
the cue of Series A Preferred Stock, $3.28 in the case of Series B Preferred Stock
or $10.64 is the east of the Series C Preferred Stodr by the Applicable Cotrvcrsion
Value, calculated as hereinafter provided .

(d)

	

Anelieshte Conversion Value . The Applicable
Convention Value in effect initially, and until in* adjusted in accordance with
Section 5.3.4(e) or Section 5.3 .4(f) hereof, shall be $1.00 in the caw of Series A
Preferred Stock, $3.28 in due case of Series B Preferred Stodt and 510.64 in the case
of the Senea C Preferred Stack.

(e)

	

AdiMIMoM for Common Stock Dividends.
COM6in_AM of Qg.MS Stadr. gs. Upon the happening of any

of the following: (i) the issuance of additional sham of Common Stodr of any class
as a dividend or other distribution of outstandingCommon Stock, (Ii) the subdiviswc.
of outstanding sham of Cmmon Stock of any cites into a greater mrmber of shares
of Common Stock, or (iii) the combination of outstanding shares of Common Stock of
my erase into a smaller number of sham of Common Stock (etch an "Extraordinary
Common Stock Event"), the Applicable Catversion Value shall, simuluneously with
the happening, of such Extraordinary Common Stock Event, be adjusted by dividing
the then effective Applicable Conversion Value by a fraction, the numerator of which
shall be the number of sham of Common Stock outstanding (excluding treasury
stock) immediately after such Extraordinary Common Stock Event and the



denominator of which shall be the number of shares of Common Stock outsiaading
(excluding treasury stock) immediately prior to such Extraordinary Common Stock
Event, and the quotient so obtained shaD thereafter be the Applicable Conversion
Value. 1lte Applicable Conversion Value, as a adjusted, shall be readjusted in the
same manner upon the happening of any succasive Extraordinary Common Stock
Event or Events .

(f)

	

Adjustments for Dusting issues .

to

(1)

	

Except as provided in Section 5 .3.4(e)
above or for Excluded Shares (as defined below), if the Corporation shall issue any
additional shares of Common Stock of ay class for no consideration or at a price per
share leas them the Applicable Conversion Value in effect for each applicable sortts of
Series Preferred Stock immediately prior to such issuance or sale, than in each such
case such Apple Conversion Value shaIt be reduced to such lower price.

For purposes of this Section5 .3.4(f), "Excluded
Sham" shah men (1) shanY issued or delivered from wesonry or stock Options (sad
shares of Common Stocktamed upon the exardse thaa0f) granted by the
Corporation, with the approval of the Board of Directors, to directors, officers,
employees, egema or consultants of the Corporation for up to an aggregate of
1,325,212 shares of the Common Stock (as adjvated for Cook splim, stock dividends
and the like): (ii) warrants to purcbm sham of Common Stock (and any shares of
Common Stock issued upon the eurcise thereof) issued by the Corporation in
connection with the Corporation's offering of waits, each such unit consisting of
$1,000 principal amount at maturity of Senior Notes due 2008 (site "Note") of the
Corporation sad warrants to purchase shares of Common Stock; and (iii) warrants to
purchase shares of Common Sto& (sad any shares of Common Stock issued upon the
exercise thereof) issued by the Corporation 9n connection widt the credit fadlitia
among the Corporation suitor its subsidiaries, its equipment vendors and certain other
senior lenders.

For purposes of this Section 5.3.4(f), if a part or
all of the consideration received by the Corporadw in connection with the issuance of
shams of the Common Stock or the issuance: of any of the securities described below
in paragraph Cd) of Us Section 5.3.4(f) comists of property other that cask, such
conmderaton shO be deemed to have the same value as is determined by the
Corporation's board of Directors with respect to receipt of such property so long as
such determination was made reasonably and in good faith, and shall othcwiee be
deemed to have a value equal to its fair market value.

(id)

	

For the purpose of this Section 5 .3.4(f),
the issuance of any warrants, options or other subscription or purchase rights with
respect to shahs of Common Stock of any class and the issuance of arty securities
convertible into shares of Common Stock of any class (or the issua

	

~ of any



warrants, options or any rights with respect to such convertible securities) shall be
deemed an Lsetiuncs at such the of such Common Stoat if the Net Consideration Per
Share which may be reCdVed by ttte fnnnration for such Common Stock (era
hereinafter deurmined) shall be less than the Applicable Conversion Value at the time
ut tads Saruautx Anal, asmpt as berclaaftcr provided, art atljuautient in the Applicable
Conversion Value ,ball be made upon each such issuance in the manner provided in
paragraph (1) of this Section 5.3.4(f) as if such Common Stock were issued at such
Net Consideration Per Share. No 4ustocat of the Applicable rnmrrrsion Value
shall be trade under this Section 5.3.4(f) upon the issuance of any additional shares of
Commoe Stock which are issued pursuant to the exerdae of any warreuts, optioss err
other subsafptfon or purchase rights or pursuant to the exercise of any conversion or
ezoha* rights in any convertible securities if any adjustment shall previously have
been made upon the issuance of such warrants. options or other rights . Any
adjustment of the Applicable Conversion Value with respect to this paragraph (if) of
this Soodoa 5.3.4(f) shall be diategarded if, As and when the rights to acquire +hares
of Common Stock upon eartriw or oonvemon of the warrants, options, rights or
eoaverable secantice which gave rise to such adjustment expire or am cooled
without having been exemiaed, so that the Applicable Conversion Value effective
immediately upon sock cancellation or expiration shall be equal to the Applicable
Canvstaiaa Vahta in Meet itamedidely pier to the rims of th issuanes of the
expired or caroled warraurs, WdOm, riOas or oonvertibe ,enmities, with such
additional adjustments as would have been made to that Applicable Conversion Value
bad the expired or canceled warrants, options, rights or convertible securities not been
issued ; AftniM, h4~Y4L, that no such readjustment of the Applicable Cottvmsion
valve shall have tba affect of increasing this Applinble Conversion Value to an
amount which eloeeads the lower of (;) the Applicable Converdow Value on the
OAS" sgtatineat due, or (y) dw Applicable dmvursiem Value that would have
resultqd frota any issnooe of any additional sham of C*Wmcm StoA ptttyttant to
such warrants, options, righo or convertible securities between the original AYftnteGt
date and axdz re"umrAatt date. in the event that the terms Of any warrants, options,
other aubMipden or purchase rights or convertible securities previously issued by the
Corponllua no 4mrpod (whether by their set=a or for Any other ieawn) sat as w
ehanp the Net Consideration per Share payable with respect thereto (whether or not
the isauaoce of such wanama, options, rights or convertible securities originally gave
rise to an adjusnnent of the Applicable Conversion Value) . the Applicable Conversion
Value shall be recomputed as of the dare of such Change, so that the Applicable
Coaveraim Valise efeedva immediately upon such ehmge sh&U be -equal to the
Applicable Conversion Value in effect at the tine Of this iuuam of the warrants,
options. rights or convertible securtoea cabled to ouch changp, adjusted for the
issuance thereof in secordaoce with the terms thereof after ldving efea to such
change, and with ouch additional Ausameau as would have been made to that
Applicable Conversion Value bad the warrants, options, rights or convertible
securities been issued on truck dmged tetras. Fat purposes of this paragraph (ii), the
Net Consideration Per Share which may be reeetved by the Corporation aba11 be
determined as follows:



DM..aeemea,t
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(A)

	

Time Net Conxideration Per share
shall mean the smoaat equal to the. total am= of comderatton, if any, received by
ft Corpomdon Ow the Wrnnce of such warrants, optkms. riglm nr convertible
securities, PIsa the Minimum MOM of c0MRAeration, if any, payable to the
Curpuratloa upon eaetcise or conversion thereof, divided by the aggresmic number of
sham of Common Stock that would be issued if all such warrants, aptfona,
subscriptions, or other purchase rights or coaverdble securities were eserdsed or
converted u such net consideration per share.

(8)

	

The Not Consideration Per Share
which maybe received by the Corporation shall be determined in each instance as of
the date of issuance of warrants, options, fights or convertible securities without
giving effect to any possible future price adjustments or rate adjustments which may
be Aplcable with neater to such warrants, options, rights or converdble sectaitits
and which arc ooutiafcw upon future evens; provided that in mho am of an
adjustment to be made as a result of a change in terms of such warrants, options,
rights or convertible securmes, the Net Conddetadon Per Share shall be determined
as of the dart of etch tie.

(g)

	

If the Common
Stock issuable upon the conversion of the Sedea Preferred Stock shall be changed into
the pate or Werent munber of shares of any class or classes of stock, whether by
teclani6eation or otherwise (other than IM P.t4taordmary Common Stock Event, or a
reorgamizddam, merger, consolidadon or sale of assets provided for elsewhere in ft
Section S .3 .4). then and in each such rvmt tiers MWr of each share of Series
Preferred Sttxk shall have the tight theeafter to convert ,ach share Mo the kind and
amount of sham of stock aW When vomit!" and laupetty teaaivable upon past'
reotgenixation. tedt

	

oa or other obange by holders of the number of shares of
Common Stock into which such shares of Series Preferred Stock might bave been
ennvwm+d immediately. prior to each reorgzaiadon, reclassification or change. all
subject to further adjvannem as provided herein . Without limiting ft generality of
the fareguiug, the Applicable Coavcrttion Rose, as dcSmcd in this Section 5.3 .4, is
reap-, of such other shares or securities so receivable upon converaion of shares of
Sedea Preferred Stock she thereafter be adjnatad, and shall be subject to further
sdjutement from time to time, in a meaner and on terns as nearly equivalent as
practicable to the psovisiioce with respect to Common Stock contained in this
Section 5.3.4, and the remaining provisions herein with toepoot to the Common Stock
shall apply on like or similar terms to any such other shares or securities .

(h)

	

.

	

If at any time
or from time to time there shall be a capital reorganization of tbe Common Stock
(other than a vtiltdiviaba, combination,,tedudfiartion - eschsngt of skates provided
for elsewhere in this Section 5.3.4) or a merger or consolidation of the Corporation
with or I= another corporation or the tale of all err subsuatti4y all of the
Corporation's properties sad assets to any other person, then, as a part of and as a
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condition to the effectiveness of such reorganization, merger, consolidation or sale,
lawful and adequate provision shall be mode so that if the Corporation is not the
surviving oorporabon, the Series Preferred Stock SW be converted into preferred
stock of the surviving corporation having equivalent preferences, rights and privileges
except that is lieu of being able to convert into shares of Common Stock of the
Corporation or the successor corporation the holders of the Series Preferred Stock
(including any such preferred stock issued upon conversion of the Series Preferred
Stock) shall thereafter be entitled to receive upon conversion of the Series Preferred
Stock (including any such preferred stock issued upon conversion of the Series
Preferred Stock) the number of shares of stock or other securities or property of the
Corporation or of the sttccesaor corporation resulting from such merger or
consolidation or sale, to which a holder of the number of shares of Common Stock
deliverable upon conversion of the Series Preferred Stock immediately prior to the
capital reorganization, merger, consolidation or sale would have been entitled on such
capital reorganization, merger, consolidation, or sale . TA any such case, appropriate
provisions shall be made with cspect to the rights of the holders of the Series
Preferred Stock (including any such preferred stock issued upon common of the
Series Preferred Stock) after the reorganization, merger, consolidation or sale to the
end that the provisions of this Section 5.3 .4 (inehrding, without limitation, provisions
for adjustment of the Applicable Conversion Value and the number of shares
purchasable upon conversion of the Series Preferred Stock or such preferred stock)
shall thereafter be applicable, as heady as may be, with respect to any shares of
stock, securities or ants to be deliverable thereafter upon the conversion of the
Series Preferred Stock or each preferred stack.

But holds of Series Preferred stock upon the
occurrence of s capitol reorganization, merger or oonsolidasion of the Corporation or
the sale of all or substantially all of its assets and properties se; such events are more
fully set forth in the Am paragraph of this Section 5.3.4(h), shall have the option of
electing treatment of bin shares of Series Preferred Stock under either this
Section 5.3.4(h) or Section 5.12(b) hereof, and ezapt as otherwise provided in said
Section 5 .3.2(b), notice of which election shall be submitted is writing to the
Corporation at ft principal of laes no later then 10 days before the effective date of
such event, provided that any such notice shah be effective if given not later than
15 days after the date of the Corporation's notice, pursuant to Section 53.8, with
respect to such event.

(I)

	

Qrdnem as to AAusnneM. In each case of an
adjustment or readjustment of the Applicable Conversion Rate, the Corporation will
promptly furnish each holder of Series Preferred Stock with a certificate, prepared by
the chid fboancial of loor of the Corporation, showing such adjustment or
readustment, and stating is detag the facts upon which such adjustment or
readjustment is based.
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(j)

	

dies of Conversion . To exercise its
conversion privilege, a holder of Series Preferred Stock shall surrender the certificate
or certificates representing the shares being comverted.to the Corporation at its
principal office, and shall give written notice to the Corporation at that office that
such holder elects to convert such shares . Such notice shall also stare the name or
names (with amt+esa or addresses) in which the certificate or certificates for shares of
Common Stock issuable upon such conversion shall be issued. The certificate or
certificates for shares of Series Preferred Stock surrendered for conversion shall be
socompaied by proper aasigerment thereof m the Corporation or m blank. The date
when such written notice is received by the Corporation together with the certificate
or certificates representing the sham of Series Preferred Stock being converted, shall
be the -Convention Date-- As promptly as practicable after the Conversion Date, the
Corporation shall issue and shall deliver to the holder of the shares of Series
Preferred Stock being converted, a certificate or certificates in such denominations as
it may request in writing for the number of full shares of Common Stock issuable
upon the conversion of such sham of Series Preferred Stock in accordance with the
provision of this Section 5.3 .4 and cash as provided in Section 5.3.4(k) below in
respect of any fraction of a share of Common Stock issuable upon such conversion.
Such conversion shall be deemed to have been effec ed immediately prior to the close
of business on the Conversion Date, and at such time the rights of the holder a
holder of the converted shares of Series Prderred Stock shall cease and the person or
persona in whose name or names any cerdfiale or certificates for shares of gammon
Stock shall be inuabie upon such conversion shall be deemed to have become the
holder or holders of record of shares of Common Stock represented thereby.

pt)

	

F

	

. No fractional sham of
Common Stock or actip representing fractional sharea shall be issued upon conversion
of Series Preferred Stork. Instead of any fractional shoes of Common Stock that
would otherwise be Imiable upon conversion of Series Preferred Stock, the
Corporation shall pay to the holder of the sham of Series Preferred Stock that were
converted a cash si

	

t in respect of such fraction in an amount equal to the
same fraction of the market price per sham of the Common Stock (as determined in a
manner prescribed in good faith by the Board of Directors) at the close of business on
the Conversion Date.

(1)

	

Partial Conversion . In the event some but not all
of the, sham of Series Prdeaed Stock represented by a cerdfiaue or oettitiates
aorrendered by a bokkr are converted, the Corporation shall exacmu and deliver to or
on the order of the holder, at the expense of the Corporation, a new certificate
representing the "umber of shorea of Series Preferred Stock which were not
converted.

(m)

	

Renew_-Nm of Common Stock . The Corporation
shall at all times reserve and keep available out of Its sAborized but unisaued shares
of Common Stock, solely for the purpose of effecting the conversion of the shares of
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the Series Preferred Stock, such number of its shares of Common Stock as shall from
time to time be sufficient to effect the conversion of all outstanding sham of the
Series Preferred Stock, and if at any time the number of authorized but unissued
shares of Common Stock shall not be sufficient to effect the conversion of all then
outstanding sham of the Series Preferred Stock, the Corporation shall take such
corporate action as may, in the opinion of its counsel, be necessary to increase its
authoriated but unfawed shares of Common Stock to such number of shares as shall be
sufficient for arch purpose .

5.3.5 $

	

.

(a)

	

andonal Redemption .

(i)	Qpt1atLR demotien of Swiss A Prd rmd
Stock and Series B Preferred Stodr. In the event that there shall not have occurred a
dosing of a Qualified Public Offering (as defined in Section 5.3 .4(b) hereof) prior to
December 23, 2000, at the election of any bolder of shares of Series APreferred
Stock or any holder of Series B Preferred Stock outstanding as of December 24,
2000, the Corporation shall redeem all (but not pert) of the shares of Series A
Preferred Stock and Series 8 Preferred Stock then bold by such holder . Payment of
the Series A Redemption Price (as defined below) to the holders of Series A Preferred
Stock and the Series B Redempdon Price (ace defined below) to the holders of shares
of Series B Preferred Stock, shall be made by the Corporation on January 23, 2001,
for a Mh price equal to the original purchase price paid by such holders for each
sham of Series A Preferred Stock ~r+d Series B Preferred Stock outstanding, adjusted
for any Stock split, combined consolidation or Stock distribution or stock dividends
with respect to such sham (the "Series A Redemption Price" and the "Sedets B
Redemption Price," respectively). On or prior to December 24, 2000, thecorporation shall give written notice (the "Series A and Series B Redemption
Notice") by mail, postage prepaid, ; to the holders of the then outstanding sham of
Series A Preferred Stock and Series B Preferred Stock at the address of each such
holder appearing on the books of the Corporation or given by such holder to the
Corporation for the purpose of nottsa . Such notice shall set forth the Series A
Redemption prim and the Series $ Redemption Price, as the am may be, and shall
further coke that any bolder of ahsircs of Series A Preferred Stock or Series B
preferred Stock who intends to request redemption of its Series A Preferred Stock or
Series B Preferred Stock, teapead+ely, pursuant to this Section 5.33(x) must give
written notice to the Corporationqf its request for Rdmpdon on or before
January 11, 2001 . on or after January 11, 2001, each holder of shares of Series A
preferred Stock and Series B Preferred Stock who requested that such holder's shares
of Series A Preferred Stock and Series B Preferred Stock be so redeemed, shall
surrender the certifieate,or certificates evidencing such shares to the Corporation . In
the am of any certificate or certificates which have been lost, stolen or destroyed,
the holder of such certificate or crtificams shall make and deliver an affidavit of that
fact to the Corporation without the neeeasity of giving the Corporation a bond.
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ct..",k

	

(if)

	

Mandatoory &g nlfof Series A
Preferred

	

W.+ Cw,;w B Preferred Stock- If after sending the Series A and
Series B Redemption Notice, the Corposdou receives requests for redemption on or
prior to January 11, 2001 from the holders of at least rizty-seven percent (6796) of
the Series A Preferred Stock and Series B Preferred Stock taken together, it shall give
written notice by mail, postage prepaid, to the holders of Series A Preferred Stock
and Series B Preferred Stock that all shares of the Series A Preferred Stock and
Series B Preferred Stock then outstmiding will be redeemed on January 23, 2(101 (the
"Series A and Series B Redemption Date") for a per share cash price equal to the
Series A Redemption Price and the Series B Redemption Price, as the case may be.
The notice shall further call upon such holders to surrender to the Corporation on or
before the Series A and Series B Redemption Date at the place designated in the
notice such holder's certificate or certificates representing the shares to be redeemed .
On or after the Series A sad Series B Redemption Date, each holder of shares of
Series A Preferred Stock and Series B Preferred Stock called for redemption shall
surrender the certificate or certificates evidencing such shares to the Corporation. In
the use of any certificate or certificates which have been lost, stolen or destroyed,
the holder of such certificate or certificates shall make and deliver an affidavit of that
fact to the Corporation without the necessity of ghving the Corporation a bond.

(iii)

	

Cht3lonal RodempIN of Series C Preferred
$i4diG. In the event them shall not have occurred a closing of a Qualified public
Offeriag (as defined in Section 53.4(b) hereof) priorm November 3, 2001, at the
eleetim of each holder of shares of Swiss C Preferred Stock outstanding as of
November 4, 2001. the Corporation shall redeem all (but not part) of the shares of
Series C Pmfefed Stock then held by such holder. Payment of the applicable
Series C Redemption Price (ace defined below) to the holders of Series C Preferred
Stock shall be made by the Corporation on December 3. 2001, for a cult price equal
to the original purchsae pries pdd by such holders for each sham of Series C
Preferred Stock outseoding, adjusted for any stock split, combined consolidation or
stock distribution or stock dividends with respect to such shares (the "Series C
Redemption Price"). On or prior to November 4. 2001 . the Corporation shall give
written notice (the -Series C Redemption Notice°) by mail, postage prepaid, to the
holders of the then outstanding shares o£ Series C Prderted Stock at the address of
each such holder appeasing an the boob of the Corporation or given by such holder
to the Corporation for the purpose of notice . The Series C Redemption Notice shall
set forth the Series C Redemption price and thrall further state that any holder of
shares of seem C Preferred Stock who intatds to request redemption of its Series C
Preferred stock pwsuatrt to this Section 5.3.5(a) must give written notice to the
Corporation of its request for redemption on or before November 21, 2001. On or
after December 3 . 2001, each holder of Asros of Series C Preferred Stock who
requested that such holder's shares of Series C Preferred Stock be so kedeemed, shall
surrender the certificate or certificates evidencing such shares to the Corporation. In
the wee of any certificate or certificates which have been lost, stolen or destroyed,



the holder of such certificate or certificates shall malre and deliver an affidavit of that
face to the Corporation without the necessity of giving the Corporation a bond.

(iv)

	

Mit

	

yItedemtrrion of Series C
Preferred Stoat. if after seceding the Saris C Redtanpdtin Notice, the Corporation
receives requests for redemption on or prior to November 21, 2001 from the holders
of at least sixty-seven percent (6796) of the Series C Preferred Stock, it shall give
writam notice by mail. poetise prepaid, to the hnidern of Snrim C Preferred Stock
that all shares of Series C Preferred Stock then outstanding will be redeemed on
December 3, 2001 (the `Scrim C Redemption Date;') for a per stare exsle price equal
to the Series C Redemption Price. The notice shall hnther call upon such holders to
surrender to the Corporation on or before the Series C Redemption Date at die place
desipated in the+ notice such holder's certificate or certi$wm representing the shares
to be redeemed on or after the Series C Redemption Date, each holder of shares of
Series C Preferred Stock called for Mempdoa shall surrender the cendieate or
certificates erdendag such sham to the Corporation. In the case of any mrdficate
or certificates which have been last, stolen or destroyed, the holder of such certificate
or certificates shall make and deliver an affidavit of that feet to the Corporation
without the necessity of giving the Corporation a bend .

(v)
Notwithatiariftg the foregoing clauses (i) throsfh (m), in the event any tndeb~
under the Notes rmaahs omsotndinX, the holders of shares of Series A Preferred
Stocir, Series B Preferred Stock and Series C Preferred Stock shall not have the right
to rcgtdto the Corporation to redeem my of such share: uat0 nicety (90) days after
the later of (:) the dm on which such Notes shall be indefeasibly paid fn fall and (y)
the applicable ltedompaon Date .

(b)

	

From and after the
Seri" A and Series :,Redemption Date or the So ria C Redemption Date (each a

"Redemption Dace"), is the case may be. unless there shall have been a default in
payment or tender by the Corporation of the Series A Rixlemptkm Price and she

Seri" B Redemption Price or the Series C Redemption Price (each a "Redemption
Price"), as the rise my be, all rights of the holders with respect to such redeemed
shares of the Serfs: PreftrrM Stock (except the right to receive the applicable
Redemption Price Van surrender or their certificate) Shall Cem and such shares shall
not thereafter be traoafaued on the books of this Corporation or be deemed to be

outstanding for my purpose whatsoever .

(C)

	

laodfidsnt.Ewds, it the funds of Wecorporation le;afly available for redemption of aharas of the Series Preferred Stock
on fix appeicebk Redemption Doom ace inacffleient to redeem the totes number of
shares of Series A Preferred Stock and Series B Preferred Stock Or Series C Preferred
Stod; an the cane may be, on such Redemption Date, the Corporation will use Its best
efforts to enltago in a recapitalisstion or the sale of its beainas or businesses w

nwrsac mw.+



1 8

generate sufficient funds to redeem all of the shares of the Series A Preferred Stock
and Series S Preferred Stock or the Series C Preferred Stock, as the case may be.
The Corporation shall, use those funds which are legally avallable to redeem the
maximum possible number of such sham ratably among the holders of such sham to
be redeemed. At any time thereafter when additional funds of the Corporation are
legally available for the redemption of shares of the Series Preferred Stock, such
funds will hamedi=ly be used to redeem the balance of the sham which the
Corporation has become obligated to redeem on the applicable Redemption Date but
which it has not redeemed at the applicable Redemption Price . If any shares of the
Series Preferred Stock are to redeemed for the foregoing reason or because the
Corporation otherwise failed to pay or tender to pay the aggregate applicable
Redemption Prise on all outstanding sham of Series Preferred Stock .

all
shares which

have not begirt redeemed shall remain outstanding and entitled to all the rights and
preferences provided herein, and the Corporation shall pay !Surest on the applicable
Redemption Price for the uuodeemed portion al an aggregate per annum rate equal to
the greater of (i) twelve percent (1296) or (ii) the Base Rate or any similar leading
rate announced from time to due by The First National Bank of Boston or any
tucassor entity plus ft" percent (1r%) . increased, in each case, by one percent (196)
at the and of each calendar quarter thereafter. All provisions hereof are hereby
expressly limited so that in no contingency or event whatsoever shall the amount paid
or agreed m be paid to tits holders of the Series Preferred Stock e=eod the maximum
amount which the holder is permitted to receive under applicable law . If fulfillment
of any provision hereof" involve e:oeeding =h su1ount, tben the obligation to be
Willed abaft automatically be reduced to the limit of such maximum amount. As
used herein, the term "applicable law" shall mesa the law in effect as of the date
hereof, =Md4 ~v , that in the event that there is a change in the law which
remits in s higher permiaefble rain of ineerest, then these provisions shall be governed
by arch new law as of its effeedve daft .

5.3.6 Restrictions and Limitsaona. The Corporation shall not
without the affirmative vote or written consent of the holders of a majority of the then
outspmding shares of the Series Preferred Stock:

(i)

	

Redeem, purchase or otherwise acquire for value
(or pay into or set aside for a shkidas ftmd for avch Purpose), my sham or share of
Series Preferred Stock other than pursuant to Section 5 .3.5 hereof;

($)

	

Redeem, purchase or otherwise acquire for value
(or pay into or set aside for a sialdag fund for such purpose) any of the Common
Stock of any clan or any other capital stock of the Corporation other than the Series
Preferred Stock or any of the Corporation's opdane, warrants or convertible or
exchangeable seeuritia, exdxpe that these provisions will not prohibit the Corporation
from repurchasing or redeeming any sham of capital stock from individuals and
entities who have entered into stockholder agreements, stock option agreements .
employment agreements or other similar agreements with the Corporation in each case



approved by a majority of the Series A Investor Directors, Series B Investor Director
and Series C Investor Director snider which the Corporation has the option to
mparuhase such shares upon the oc=rrence of certain events, including the
termination of employment and involuntary transfers by operation of law (and their
perminad transferees) ; Xgvided.

	

ever that any such agreement between such
individual and the Corporation under which the Corporation has such options to
repurchase, must be approved by the affirmative vote or written consent of the
holders of a majority of the then outstanding Series Preferred Stock before such
agreement is ezccuted by the Corporation;

(iii)

	

Auhorize or issue, or obligate itself to issue, any
other debt or equity security, other than as provided in that certain Investment and
Stockholder's Agreement, by sad among the Corporation and the Investors named
therein, dated as of October 31, 1997 (the °Invesment Agreement");

(dv)

	

lncrew or decrease (other than by conversion as
permitted hereby) the total number of authorized sham of Series Preferred Stock;

o£ its capital sttxJr;

(vi)

	

Authorize any merger, consolidation of the
Corporation with or into any other company or entity, or audiari= the reorganiadon
or sate of the Corporation or the sale of nbstamisIly ail of the assets of the
Corporation;

(vii)

	

Amend the charter documents of the Corporation
or amend the Bylaws of the Corporation in any mariner that adversely affects the
preferences, powers, rights or privileges of the holders of Series Preferred Stock;

(viii)

	

Authorize any reclassification or xcapitalization
of the outstanding capital stock of the Corporation;

Corporation;

(z)

	

Change the composition or compensation of
management of the Corporation except as provided in the Investment Agreement; or

(xi)

	

Incur, create, assume, beeomo or be liable in any
manner with respect to, or permit to exist, any new or additional indebtedness or
liability in e

	

of 330,00 , attcept as provided in the Investment Agreeement .

5.3.7 No Man-+ce of Sri

	

Preferred SUWkk, No share or
shares of the Series Preferred Stock acquired by the Corporation by reason of

(ht)

	

Approve the annual operating budget of the

1 9

(v)

	

Payor declare any dividend or distribution on any



redemption, purchase, conversion or otherwise Shall: be reissued, and all sack shares
shall be canceled, roared, and eliminated from the shares which the Corporation shall
be authorized to issue. The Corporation may from time to time take such appropriate
corporate action as may be necessary to reduce the sutbodud number of shares of the
Series Preferred Stock accordingly.

53.8 Notices of Record Date. in the event (i) the Corporation
esablbhes a record date to determine the holders of any clam of securities who are
entitled to receive any dividend or other distribution ; or (ti) there occurs any c*W
reorganizazatioa of the Corporation. any reclassification or recapital zation of the capital
stock of the Corporation, any merger or consolidation of the Corporation, or any
transfer of all or substantially all of the assets of the Corporation to any outer
company, or any other entity or person, or any voluntary or involuntary dissolution,
liquidation or winding tip of the Corporation, the Corporation shall mail to each
holder of Series Preferred Stock at least 20 days prior to the record date specified
therein, a notice specifying (a) the date of such record date for the purpose of such
dividend or distribution and a deseripike of such dividend or distribution, (b) the date
on which any such reorganization, reclassification, transfer, consolidation, merger,
dissolution, liquidation or winding up is expectod to become effective, and (c) the
time . if any, that is to be fixed, as to when the holders of record of Common Steak
(or other acuridea) shall be entitled to euchatlge their shares of Common Stock (or
other securities) for securities or other property deliverable upon such reorganization,
reciatsl5ation, transfer, oonsolidstion, mer$ar, dieacluaon, iiquidatiotr or winding
UP.

S .3 .9 Other RWhus. 9xeept is otherwise provided in this
Amended and Restated Certificate of Incorporation shares of each series of the Series
Preferred Stock and shares of Common Stock shall be identical in all respects (each
share of Series Preferred SWk having egnivelwat rights to the number of shares of
Common Stock into which it is then convertible), shall have the same powers,
profemit~ and rights, without pmfereaoe of any With class or Share over any other
such clap or sham, and shall be treated as a single class of stock for all purposes .

53 .10 B"0C. Each sedes:of Series Pfsfatrod Stock shall
rank on s parity with the other series of Series Preferred Stoic as to the distribution
of assets on liquidation, dissolution and winding up of the Corporation. The Series
Preferred Stock shall rant senior to the Common Stock as to the distribution of assets
on liquidation, dissolution and winding up of the Corporation.

5.3.11

(a)

	

Ail notices referred to herein shall be in writing,
and all notices hereunda shall be doomed to ]Dave been given, upon the earlier of
delivery thereof by hand delivery, by courier, or bY standard form of
telecommunication, addressed: (i) if to the Corporation, 10 its principal executive
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office (Attention : President) and to the wander agent, if any, for the Series Preferred
Stock or other agent of the Corporation designated as permitted hereby or (if) if to
any holder of the Series Preferred Stock or Common Stock, as the case may be, to
such holder at the address of such holder as listed in the stock record books of the
Corporation (which may include the records of any wander agent for the Series
Preferred Stock or Common Stock, as the case may be) or (1h) to such other address
as the Corporation or any such holder, as the case may be, shall have designated by
notice similarly given.

(b)

	

The Corporation shall pay any and all stock
wander and documentary stamp tastes that may be payable in respect of say issuance
of delivery of shares of Series Preferred Stock or shares of Common Stock or other
securities issued on account of Series Preferred Stock pursuant hereto or certificates
representing such shares or securities . The Corporation .hall not, however, be
mpired to pay any such tax wAtch may be payable in respect of any wander favolved
in the iaaurpee or delivery o£ shares of Series Preferred Stock or Common Stock or
other securities in a name other than that in which the shares of Series Preferred
Stack with respect to which such shares or other securities are issued of delivered
were registered, or in respect of my payment to my person with crapes to any such
shares or securities other them a payment to the registered holder thereof, and shall
not be required to make any such issuance, delivery or payment unless and until the
person otherwise entitled to such issuance, delivery or payment has paid to the
Corporation the amount of say such tart or has established, to the satisfaction of the
Corporation, that vreb tax has been paid or is not payable .

(e)

	

TheCowradon, rosy appoint, and from time to
time discharge and change, a wander agent of the Series Preferred Stock. Upon any
such appointment or discharge of a wander agent, the Corporation gall mod notice
thereof by head delivery, by courier, by standard form of telecommunication or by
first class mat? (postage prepaid), to each holder of record of the Series Preferred
Stock

5.4

	

Subject to the provisions of this Amended and Restated
Certificate of Incorporation and except as otherwise provided by law, the stock of the
Corporation, regardless of class, may be issued for such consideration and for such
corporate purposes as the Hoard of Directors may from tmre to time determine.

6.

	

t

	

. Whenever a
compromise or arrangement is proposed between this Corporation and its creditors or
any class of them andior between this Corporation and its stockholders or any class of
them, any court of equitable jurisdiction within the State of Delaware may, on the
application in a summary way of this Corporation or of my creditor or stockholder
thereof or on the application of any receiver or receivers appointed for this
Corporation under the provisions of Section 291 of the General Corporation Law or
oa the application of trustees in dissolution or of any receiver or receivers appointed



for this Corporation under the provisions of Section 279 of General Corporation Law
order a meeting of the creditors or class of creditors, and/or of the stockholders or
class of nodttiolders of this Corporation, as the case may be, to be summoned in such
manner as the said court directs. If a majority in number representing Wee-fourtbs
in value of the creditors or class of creditors, and/or of the stockholders or class of
smeklholders of this Corporation, as the case may be, agree to any compromise or
arrangement and to any reorganization of this Corporation as a consequence of such
compromise or arrangement, the said compromise or arrangement and the said
reorganization shall, if sanctioned by the court to which the said application . has been
made, be binding on all the creditors or class of creditors, and/or on all stockholders
or class of stockholders of this Corporation, as the case may be, and also on this
Corporation.

7. Limitation of Wt?'1itv . No director of the Corporation shall be
personally liable to the Corporation or its stockholders for monetay damages for
breach of fiduciary duty as a director, accept for liability (a) for any breach of the
director's duty of loyalty to the Corporation or its taadrholdeM (b) for AM or
omissions not in good faith or which involve mtendcoal misconduct or a kwwmg
violation of law, (e) under Section 174 of the General Corporation Law or (d) for any
tranaaafon from which the director derived any improper personal benefits . If the
General Cotportition Law Is hereafter amended to authorize corporate action further
eliminating of litafti~ the personal 1iabEity of directors, then the liability of a
directcf of tire Corporation shall be eliminated or limited to the fullest extant
permitted by the Geaerel Corporation Law, as so amended.

Any repeal or modlfic0on of the foregoing paragraph by the
stockholders of the Corporation shall not advetsely anoct my right or protection of a
director of the Corporation existing at the time of such repeal or modification-

8.1

	

v

	

ttn.i..ratiw.

	

To the extent not prohibited by
law, the Corporation shall indemnify any person (an 'Eligible Person") who is or was
made, or threatened to be made, a party to my threatened, pending or completed
mice.rise . suit or proceeding (a "ProoeedinS"), whether civil, criminal, administrative or
tnvedigapve, including, without limitation, an action by or in the right of the
Corporation m procure a judgment in is favor, by reason of the fact that such person,
or a person of whom such person is the Legal repseaentative, is or was a Director or
officer of the Corporation, or, while a Director or officer of the Corporation, is or
was serving, at the request of the Corporation, as a director or officer of any other
corporation or in a capacity with comparable authority or responsibilities for any
partnership, joint venture, trust, employee benefit plan or other enterprise (an "Other
Entity"), against judgments, fines. penalties, emdsc taxes, amounts paid in settlement
and costs, charges and expenses (including attorneys' fees, disbursements and other
charge).
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8.2

	

Pavmeat of Bxnenles . The Corporation shall, from time
to time pay to an Eligible Person the foods necessary for payment of expenses,
including attorneys' fees end disbursemenf, iaeurr*d by or on babaif of such Hfigible
Person is connection with any Proceeding, as such expenses are incurred in advance
of the final disposition of soft Proceeding ; Wig, hag=, that, if required by
the General Corporation Law, such expenses incurred by or on behalf of sod Eligible
Person may be paid in advance of the Cuai disposition of s Proceeding only upon
receipt by the Corporation of an undenfldzg, by or on behalf of such Eligible Person,
to repay any such amount so advanced if it shall ultimately be determined by final
judicial decision from which there is tw furlber right of appeal that such Eligbio
Person is not entitled to be indemnified for etch expenses.

9.3

	

Cgrthfe Fmduslena. Section 8. i and 8.2 shall not include
any Proceeding commenced by any Eligible Person without the advance approval of
the DORM Of Dulectorls .

9.4

	

. The provisions of this Section 8 shall be
a contract between the Catlxreian, on the one hand, and each Eligible Person, on the
other hand, purwmt to which the Corporation and each such Eligible Person intend to
be, and shall be, legally bound. No rapeal or modification of rids Section ti shall
affect any rights or obligations with respect to any state of facts then or thwarofore
esiating or any proceeding tberstofae or thereafter brougx or threatened based is
ahoy nr in part upon nay aunt state of facts.

&$

	

ZwwtMi.ilj". The rights to indemnification and
payment of t=enses provided by, or granted parsaamt to, this Section g shall be
enforceable by am Eligible Parson entitled to such indemnification or psymeat of
exposes in nay court of competent jurisdiction. The burden of FW4ZStbag such
indeamifiaodoo a payment of expenses is not appmptiaf shall be on the
Corporation. Noidtsr the &loran of the Corpoatim (mcludim the disinterested
Dincxors on its gourd of Dimaors, a counnittee of such disinteresed Directors, the
Corporation's independent legal counsel and its atodMoltlers) to have made a
determination prior to the commemecment of such action that such indemnification of
payment of expenses is proper in the circumstances, nor an naval determination by
the Corporation (mduding the diduen+atell I)irectm an its Anard of Directom, a
committee of such disinbresied Directors, the Corporation's independent legal counsel
and its fmcibotders) mat aacb perauu is out cat[tled to such lndemmiSutian of

payment of espenme ahafl constitute a defem to the action or crease a preemption
that such person is not ro entitled. Notwithstanding anything to the eoatrary in
Secdw 8.3, such EliSibin Peso shall also be indemnified for any expenses incurred
in connection with moees"y establishing his or her right to such indemnification or
payment of tape-on, in whole or in pan, is any sueb proceeding .

8.6

	

Send= Domed at Cororatoon's ?eqM. Any Director
sir officer of the Corporuion serving (a) as a director or officer of mother corporation



of which a majority of the shares entitled to vote is the election of its directors is
held, directly or indirectly, by the Corporation or (b) any employee benefit plan of
the Cmporstion or any corporation referred to is clause (a) shad be named to be
doing so at the request of the Corporation.

8.7

	

Election of Agplicable Law . Any person entitled to be
indemnified or to payment of expenses as a matter of right passant to this section s
may elect m have the right to indemnification or payment of expenses interpreted on
the basis of the applicable law in elect at the time of the occurrence of the event or
events Siring rise to the oppbeabls Proceeding, to the extent pentittsd by law, or on
the basis of the applicable law in effect at the brae such indemnification or payment
of expenses is sought. bleb Becton stick be made, by a notice in writing to the
Corporation. u the time indemnification or payment of ezpemes is soughs;

	

,
boarage_, that if no such notice is given, the tight to indemnification or payment of
expenses shell loo dataminad by the lace in effect at the time isdemniticadon or
payment of espebres is aought.

8:8

	

Rights Not Erstmif, The rights to indemnification and
rdmbunemeat or advanoaatx t of expenses provkkd by, or granted pararant to, this
Section 8 shall not be deemed etcalusiw of say other tights to which a person sting .
indem

	

On or reimbursement or advancement of expenses may have or hereafter
be entitled under sty statute, this Rartatctil Cutifoane of Imvipuntfun, do By-laws,
any ag eemsat, any vote of modtholders or dgaterated Directors or otherwise, both
u to action is his or her official apadty and as to action in another capacity while
bolding such office .

8.9

	

. The fights to Indemafesdoe
and tdmbursemeat of advsaaauat of expenaa ptoAded by, or granted pursuant to,
this Section 8 shall centime as to a petaon who has caned to be a Director or officer
(or orbs Imam indemnified hereunder) and shall it=* to the benefit of the
eixeoutots, administrators, legatees and dtstriboeees of such person.

8.10

	

(

	

. 17to Corporation shall bare power to
purchase cad maintain insurance on helot" of any person who is a was a director,
efrwsr, employee or agent of the Corporation . or is Or was servislt at the reatwt of
the Coporstoon as a director, officer, employ" or agent of an Other henry, against
any li"tr sawrmd against such person and incensed by such person in any such
eapaaty, or arising out of such person's states as each. whether or not the
Corporation WOUM have the power to indemnify such person erg inch such ltabiltry
under the provisions of this Section 8 or under Section 145 of the General
Corporation Late or any other provision of law.

9.

	

Directors . This Section is inserted for the management of the
business and for the conduct; of the KU,s of the Corporation and it is czpressly



provided that it is intended to be m furtberanee of and not in limitation or exclusion
of the pomm conferred by applicable law .

9.1 N her_ Election.and T a of Office of cat of
The business of the Corporation shall be managed by a Hoard of Directors

conaisting of not leas than three or more than 15 members . The exact number of
directors within the minimum and maximum limitations specified in the preceding
satamm Mall he timed from time to time by resolution adopted by a majority of the
entire Board of Diraaor$ then in office, whether or tot present at a meeting .
Dlreewra need got be swelholden of tba Corporation . The directors .halt be divided
into dm classes of approximately equal size with the term of office of the first class
to expire at the arm annual ntvenn of sioakboldees of the Corporation next toUowtng
the end of the Corporation's fi" year ending December 31, 1998, the term of office
of the second class to expire at the fine annual meeting of stoddialders of the
Corporation nert following the and of the Corporation's Bad year ending December
31, 1999 and the term of ogee of the third class, do expire a the 83013-1 meeting of
ttoeddwklas of the Corporation am following the and of the Corporadon's decal
year carting December 31, 2000 . At each &mud meeting of stockholders following
such

initial
election as spedfiod above, directors ekcfd to euaeed those directors

vrh13w tams won shall be dread for a 101011 of of5rm to r*rr at tlr. tt+d

succeeding annual meatiag of stodkboldem after their election .

Notwithstanding the foregoing, whenever, putsoant to the
proviskens of Swam 5 .1 of this Amended and Restated Cerocate of Enoorporation,
the harden of any ene a more semi" of Preferred Steels shall have the right. voting
separately as a series or together with holders of other such series, to *Is= Directon
at an anatui or special meetng of swckboNcrs, the election, term of offl«, Pilling of
vacendes and other features of such dhoctotsbips shall be governed by the terms of
this Amended end Restated Certificate of Incorporation and any cortiflicate of
dasig11asOn. applicable thereto .

Daring any period wbon the holders of day sins of Prderred
Stock have the tight to elect additional Dfteccozs s pmAded for or fined pursuant to
the ptovidoas of this Amended and Resmad Certificate of hzeorporabon or any
cerdAcam cat' de dwradon related thereto, then upon commencement and for the
duration of the WW daring which each do ocattmm: (i) the then otherwise total
autbutbd number of Ditocters at tba Corporation shall autoatadeally be increased by
each specified number of Directors, and ft holders of such Preferred Stock shall be
endded to elect the addition-! yiredors a provided for or tuned purwat zo Sand
provisions . and (H) each sock additional Dlreetor shall xtve until such Director's
successor shall have been duly elected and qualified, or until such Director's right to
hold such office tesminath pursuant to said provix4ms, whid~ occum earlier .
Subject to such Director's earlier death, disqualification, resignation or removal .
bXOW s Othetwtae Provided by the Bo4N 113 dca teevlutiou car resolndooa establishing
such series, whenever the holden of any aeries of Preferred Stock having such right

n.ssa:.ewx.,



to elect additional Directors art divested of such right pursuant to the provisions of
such mock, the terms of office of all such additional Directors elected by the holders
of such stock, or elected to 511 any vacancies resulting from the death, resignation,
disqualification or removal of such additional Directors, shall forthwith terminate and
the total and authorized number of Directors of the Corporation shall be reduced
accordingly .

9.2

	

Tenure . Notwithatsnding any pmviaom to the contrary
contained herein, (1) each director shall hold office until his or her successor is
elected and qualified, or until the earlier of such director's death, resignation or
removal and (ii) the terns of any director who is also an officer of the Corporation
shall terminate if be or she ceases to be ar officer of the Corporation .
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9.3

	

Newly Ceraw Dirr~tnrsdeis a>fd yecaecia . Subject to
the rights of the holders of say series of Preferred Stock than outstanding, newly
created directorships resulting from my increase is the authorized number of directors
or any vacancies in the Hoard of Directors multing from death, resignation,
retirement, disqualitioaton, removal from office or other cause shall be filled by a
majority vote of the remaining directors rhea in ofhoe a11hough leas than a quonua, or
by a sale retraining director and directors so chorea shall bold office for a term
expiring a the snnual meeting of stockholders at which the term of the dues to which
tfiey have been elected expires or, m cash cue, umsn thdr respective successors are
duly elected and qualified . No decresse in the number of directors constituting the
Hoard of Directors "shoran the term of any iramsbem director . Wben any
director shall give notice of resignation effective a a future date, the Hoard of
Directors may fill such , vacancy to tale efha when such resignation shall become
effective . in the event of a vacancy in me Board of Directors, the remaining
Directors, except as otherwin provided by law, may exercise the powers of the foil
Board of Directors unul the vacancy is Med.

9.4

	

Rmeoml of Directors . Any we or more or all of the
direcm may be removed, at my time, but only for cause by the stockholders laving
a lean a majority in voting power of the then issued and outstanding sham of capital
stack of the Corporation .

10.

	

. Notwitksomdag the provisions of
Section 228 of the Gttrerd Corporation Law (or any successor statute), any action
required or permitted by the oeneral Corporation Law to be taken a any annual or
special meeting of stockholders of the Corporation may be takes only a such an
annual or special meeting of stoekholdtm and earmot be taken by written consent
without a meeting. At my amutal mating or special meeting of stockholders of mhe
Corporaion, only such business small be conducted as shall have been brought before
such meeting in the manner provided by the By-laws.
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CORPORATION DIVISION

CERTIFICATE OF CORPORATE GOOD STANDING - FOREIGN CORPORATION

I, REBECCA MCDOWELL COOK, SECRETARY OF STATE OF THE STATE
OF MISSOURI, DO HEREBY CERTIFY THAT THE RECORDS IN MY OFFICE
AND IN MY CARE AND CUSTODY REVEAL THAT

A DELAWARE CORPORATION FILED ITS EVIDENCE OF INCORPORATION
WITH THIS STATE ON THE 10TH DAY OF JULY, 1998, AND IS IN
GOOD STANDING, HAVING FULLY COMPLIED WITH ALL REQUIREMENTS
OF THIS OFFICE .

IN TESTIM9#Y WREOF, I HAVE SET MY
HAND AND IMPRINTED THE GREAT SEAL OF
THE STATE OF MISSOURI, ON THIS, THE
14TH DAY OF AUGUST, 1998 .

CAf .,A


