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	Resale 1
	May MCIm resell, to another Telecommunications Carrier, services purchased from Appendix Resale?


	1.3
	MCIm may resell, to other Telecommunications carriers, services purchased under this Appendix
	SBC MISSOURI’s language in this section constitutes an attempt to prevent MCIm from reselling telecommunications services to an entire class of customers contrary to both the spirit and the letter of the law set forth in the Act.  By inserting the word “not” into sentence that comprises Section 1.3, SBC MISSOURI is attempting to place an unlawful restriction on MCIm’s ability to use SBC MISSOURI’s resold services to provide “telecommunications services”. The language proposed by SBC MISSOURI is directly and completely at odds with the FCC’s interpretation of telecommunications services” that the parties have incorporated into this Agreement.

SBC MISSOURI’s language violates the obligations imposed upon all local exchange carriers under the Act by prohibiting & imposing unreasonable and discriminatory conditions or limitations on the resale of telecommunications services pursuant to Section 251(b)(1).  SBC MISSOURI’s language also violates the rules set forth by the FCC regarding resale in the First Report & Order.

The FCC has determined that the language set forth in Section 251(b)(1) of the Act requires all telecommunications carriers to resell “all telecommunications service offered by the carrier.”  See, e.g., paragraph 976 of the First Report & Order.  SBC MISSOURI’s language attempts to prevent MCIm from complying with the requirements of 251(b)(1) by prohibiting it from reselling all of the telecommunications services it provides.  This requirement has been set forth in Section 51.605 of the FCC’s rules requiring ILECs to resell any telecommunications service that the ILEC offers on a retail basis to subscribers that are not telecommunications carriers.  ILECs may not impose restrictions on resale of telecommunications services by the CLEC (other than those set forth in Section 51.613, none of which are applicable here).

Price Direct, pgs. 164-67
Price Rebuttal, pgs. 83-84 
	MCIm may not resell, to other Telecommunications carriers, services purchased under this Appendix
	Section 251(c)(4)(A) of TA 96 imposes on ILECs a duty to offer for resale, at wholesale rates, “any telecommunications service that [the ILEC] provides at retail to subscribers who are not telecommunications carriers” [i.e., to end users]. Section 251(c)(4)(B) allows a state commission to prohibit a reseller that purchases a service “that is available at retail only to a category of subscribers from offering such service to a different category of subscribers.”   The FCC’s First Report and Order reiterates that restrictions on the category of subscriber to which resale can occur are allowed if they are “reasonable and nondiscriminatory.” ¶ 964

End users and telecommunications carriers are different categories of subscribers.  As a result, Section 251(c)(4)(B) clearly gives the Commission the authority to impose the restriction that SBC proposes.   Moreover, the restriction SBC proposes is reasonable. There are a number of potential problems flowing from MCI’s desire to have no restriction on its ability to resell to other carriers.  These problems include cross-class selling in violation of the First Report and Order, provision of service by uncertificated carriers, evasion of the contractual provision prohibiting MCI from purchasing retail service at wholesale rates for its internal use, and violation of other provisions of the SBC/MCI Agreement.  

In addition, imposing restrictions on MCI’s ability to resell to other carriers would do nothing to “fetter the emergence of competition.”  First Report and Order, ¶ 964.  MCI’s proposal actually would hurt competition by providing CLECs with an arbitrage opportunity that would only benefit themselves because they could pay wholesale, rather than retail, rates when acting as an end user of retail services.  

When confronting a similar issue in the SBC-MCI arbitration in Ohio, the Public Utilities Commission of Ohio upheld a restriction prohibiting MCI from using SBC services to serve other carriers.  See Arbitration Award, Petition of MCImetro Access Transmission Services, LLC for Arbitration Pursuant to Section 252(b) of the Telecommunications Act of 1996 to Establish an Interconnection Agreement with Ameritech Ohio, Docket No. 01-1319-TP-ARB, at 77 (Nov. 7, 2002) (“Ohio MCI Arbitration”).  The Ohio arbitration panel found that the aim of TA 96 was “to allow CLECs to enter the telecommunications market as alternative retail providers not alternative wholesale providers.  Otherwise, the … resale obligations of ILECs would not be necessary due to the existence of multiple wholesale providers” Id. at 75.  This Commission should similarly conclude that MCI has no legitimate need to become an alternative wholesale provider, and it should adopt SBC’s proposal.    

Smith Direct, pp. 69-72.
Smith Rebuttal, pp. 39-45. 
	

	Resale 2
	MCIm:  Should SBC be required to offer Resale services at Parity?

SBC: Should MCIm have a contractual adoption (i.e., MFN) right similar to Section 252(i)?
	3.2; 4.12
	3.2  Telecommunications Services, including promotions (greater than 90 days), shall be available to MCIm at wholesale rates as specified in Appendix Pricing, and shall be no less favorable than the wholesale rates made available by SBC MISSOURI to comparable CLECs.

4.12  To the extent SBC MISSOURI makes available to itself, its End Users, subsidiaries, Affiliates or any other third parties any volume or term discounts, SBC MISSOURI shall make such volume and term discounts available to MCIm at the same rates, terms and conditions.
	MCI wants the right to purchase at the same wholesale rates the same services SBC is offering its other wholesale customers.  SBC should be required to offer Resale services to all CLECs at the same terms and conditions.

Lichtenberg Direct, pg. 18
	3.2 Telecommunications Services, including promotions (greater than 90 days), shall be available to MCIm at wholesale rates as specified in Appendix Pricing.

4.12   To the extent SBC MISSOURI makes available to its End Users, any volume or term discounts, SBC MISSOURI shall make such volume and term discounts available to MCIm at the same rates, terms and conditions.
	MCI’s language is confusing and ambiguous and constitutes an attempt to garner the benefits of a “pick and choose”, which has been held illegal by the FCC.  As is clear from SBC’s proposed language, SBC will make telecommunications services available for resale at the appropriate state-approved wholesale discount.  Those discount rates are reflected in Appendix Pricing.  To the extent, however, that SBC and another CLEC agree to the provision of a particular wholesale service at a lower rate, that negotiated deal must be viewed as a piece of the entire agreement, where certain put and takes in the negotiations process led to the lower rate being offered in the first place.  Therefore, while MCI may always MFN into the entire agreement at issue—and therefore avail itself of the lower rate it desires—it has no right to simply “cherry pick” only the desirable rate without taking the other terms and conditions of the entire agreement that made that desirable rate possible.  That is the underpinning of the FCC’s decision to outlaw pick and choose.  As such, MCI’s language in Section 3.2 is a blatant end run around that ruling and must be rejected.  

MCI’s additions in Section 4.12 similarly go beyond required law and are impermissibly broad and ambiguous.  Section 251(c)(4)(A) of TA 96 imposes on ILECs a duty to offer for resale, at wholesale rates, “any telecommunications service that [the ILEC] provides at retail to subscribers who are not telecommunications carriers” [i.e., to end users].  As is clear, SBC’s resale obligation is triggered when it sells services to its end users at retail.  While an SBC affiliate could clearly be a retail end user (and thus SBC’s language would cover that transaction anyway), that is not always the case and the statute clearly did not mean to impose a resale obligation on ILECs for any transaction between them and their affiliates.   MCI’s language, however, would do just that, and thus should be rejected.   

Smith Direct, pp. 73-74.
Smith Rebuttal, pp. 45-46.

	

	Resale 3
	Which Party’s proposal for reselling Customer Specific Arrangements (CSA) should apply? 
	Resale 5, 8.8
	Section 5:  Intentionally Omitted

8.8  Customer Specific Pricing Agreements.  MCIm may purchase SBC MISSOURI customer-specific service offerings for resale to any customer who would have been eligible to take such offering directly from SBC MISSOURI.  Where MCIm and SBC MISSOURI are competing at retail for the same customer, both retail price and associated wholesale discount shall be calculated by SBC MISSOURI without unreasonable delay.  SBC MISSOURI shall take all steps necessary to prevent its retail sales and marketing personnel from obtaining information regarding MCIm’s request or other competitively sensitive information.  
	MCIm’s proposed language sets forth in a straightforward manner SBC’s obligations to permit MCIm to assume CSAs and should be included in the contract.

Lichtenberg Direct, pgs. 18-19
	5 ASSUMPTION OF CUSTOMER SPECIFIC PRICING (CSP) Contract Conversions
5.1 SBC MISSOURI retail contracts may be assumed unless expressly prohibited by the contract.  MCIm may resell from such contracts only Telecommunications Services required to be resold under applicable law.   Contracts for grandfathered and/or sunsetted services may not be assumed. 

5.2
Subject to the provisions of Section 5.1, the following shall apply:

5.2.1 Responsibilities of MCIm in connection with Assumption of CSP Contract Conversions: 

5.2.1.1 SBC MISSOURI tariffed and Individual Case Basis (ICB) contracts  may be assumed, but receive no  wholesale discount .

5.2.1.2 MCIm shall sign an “Assumption of Existing Agreement” assuming the balance of the terms, including volume, term and termination liability remaining on any current retail SBC MISSOURI ICB Contract at the time the contract is assumed.  

5.2.1.3 MCIm shall not charge MCIm’s End User termination liability when an existing contract between MCIm and its End User is converted to SBC MISSOURI or any other local service provider reselling SBC MISSOURI local service.

5.2.1.4 If another reseller of SBC MISSOURI local service converts a current MCIm End User(s) that has an existing Contract, it is MCIm’s responsibility to address assumption of the contact and termination liability with the other reseller. MCIm agrees that SBC MISSOURI has no responsibilities in such a situation, and MCIm further agrees that it will not make any Claim against SBC MISSOURI in connection with any conversion by another reseller of SBC MISSOURI local service of any MCIm End User(s) that has an existing contract.

5.2.2 Responsibilities of SBC MISSOURI in connection with Assumptions of  Contracts:

5.2.2.1 SBC MISSOURI will not charge its retail End User termination liability when an existing contract is assumed by MCIm for resale.

5.2.2.2 SBC MISSOURI will assume in writing the balance of the terms, including volume, term and termination liability remaining on a current contract between MCIm and its End User at the time that MCIm’s End User contract is assumed by SBC MISSOURI.

5.3 If MCIm elects to terminate a SBC MISSOURI retail contract which MCIm had previously assumed, MCIm will be assessed the applicable termination charges remaining unless MCIm elects to simultaneously replace the existing contract with a contract of greater term and/or volume at the same discount MCIm  receives for the previously assumed but now terminated contract.

8.8  Intentionally Omitted.
	SBC’s proposal should apply because it is more specific and provides more detail regarding the resale of Customer Specific Arrangements. For example, under MCI’s language MCI can resell any service from a CSP, whereas SBC correctly points out that MCI may only resell Telecommunications Services from CSPs. SBC’s language also reflects the state of the law in Missouri regarding discounts, i.e., that no discounts apply in the assumption scenario.  By way of further example, SBC’s language imposes necessary obligations on itself as well, including that SBC cannot assess termination liabilities on the end user when MCI assumes a contract.  These and other provisions of SBC’s proposed language are necessary to avoid ambiguity at a later date and to properly lay out the terms and conditions relevant to contract assumptions.  

Smith Direct, pp. 74-76.
Smith Rebuttal, pp. 46-47. 
	

	Resale 4
	What process should apply for updating End User 911 information?
	Resale 8.5
	E911/911 Services.  SBC MISSOURI shall provide to MCIm, for MCIm end user customers, E911/911 call routing to the appropriate Public Safety Answering Point (“PSAP”) at parity with that provided to SBC MISSOURI’s end user customers.  SBC MISSOURI shall use its service order process to update and maintain on the same schedule that it uses for its retail customers, the MCIm customer service information in the ALI/DMS used to support 911 services.  SBC MISSOURI shall provide MCIm end user customer information to the PSAP.  MCIm shall update its End User’s 911 information through the LSR process.
	MCI’s language should be adopted because it clearly sets out how MCI will update E911 information and provide it to SBC.  SBC’s language is vague both as to format and as to timing of requesting such information.

Lichtenberg Direct, pg. 19
	E911/911 Services.  SBC MISSOURI shall provide to MCIm, for MCIm end user customers, E911/911 call routing to the appropriate Public Safety Answering Point (“PSAP”) at parity with that provided to SBC MISSOURI’s end user customers.  SBC MISSOURI shall use its service order process to update and maintain on the same schedule that it uses for its retail customers, the MCIm customer service information in the ALI/DMS used to support 911 services.  SBC MISSOURI shall provide MCIm end user customer information to the PSAP.  When requested by SBC MISSOURI, MCIm shall provide SBC MISSOURI with accurate and complete information regarding MCIm’s End User(s) in a format and time frame prescribed by SBC MISSOURI for purposes of E911 administration.  
	The process for updating the End User E911 information in California is via the LSR process with the update sent to the LSC.  However the End User update information submitted by the reseller, must be accurate, complete and provided in a timely manner


	

	Resale 5
	MCIm: Should the Commission adopt SBC’s liability and indemnity language contain in Appendix Resale?

SBC: Should the Commission adopt SBC’s Resale liability and indemnity language?


	Resale 8.5.1, 8.5.1.1, 8.5.1.2, 8.5.1.3, 8.5.1.4
	8.5.1 The Parties’ liability with respect to 911/E911
 services shall be governed by the provisions of the General Terms and Conditions of this Agreement.
8.5.1.1 Intentionally Omitted

8.5.1.2 Intentionally Omitted

8.5.1.3 Intentionally Omitted

8.5.1.4 Intentionally Omitted
	SBC should be required to offer theses services for resale.

Collins Direct, pgs. 9-11
	8.5.1 Should any MCIm End User assert any Claim that relates to access to 911, the limitations of liability and indemnities set forth below shall govern all Claims that may be asserted against any Party to this Agreement relating to access to 911, whether such assertion is made by the other Party or any Third Party.  

8.5.1.1 MCIm agrees to release, indemnify, defend and hold harmless SBC MISSOURI from any and all Loss arising out of SBC MISSOURI providing MCIm access to the 911 System hereunder or out of MCIm’s End Users’ use of the 911 System, whether suffered, made, instituted or asserted by MCIm, its End Users, or by any other parties or persons, for any personal injury or death of any person or persons, or for any loss, damage or destruction of any property, whether owned by MCIm, its End Users or others, unless the act or omission proximately causing the Loss constitutes gross negligence, recklessness or intentional misconduct of SBC MISSOURI.  

8.5.1.2 MCIm also agrees to release, indemnify, defend and hold harmless SBC MISSOURI from any and all Loss involving an allegation of the infringement or invasion of the right of privacy or confidentiality of any person or persons, caused or claimed to have been caused, directly or indirectly, by the installation, operation, failure to operate, maintenance, removal, presence, condition, occasion or use of the 911 System features and the equipment associated therewith, including by not limited to the identification of the telephone number, address or name associated with the telephone used by the party or parties accessing the 911 System provided hereunder, unless the act or omission proximately causing the Loss constitutes the gross negligence, recklessness or intentional misconduct of SBC MISSOURI.  

8.5.1.3 SBC MISSOURI’s liability and potential damages, if any, for its gross negligence, recklessness or intentional misconduct arising out of its provision of E911 Services under this Agreement is not limited by this Section 8.5.1.3.  SBC MISSOURI shall not be liable to MCIm, its End Users or its E911 calling parties or any other parties or persons for any Loss arising out of the 911 System or any errors, interruptions, defects, failures or malfunctions of the 911 System, including any and all equipment and data processing systems associated therewith.  Damages arising out of such interruptions, defects, failures or malfunctions of the system after SBC MISSOURI has been notified and has had reasonable time to repair, shall in no event exceed an amount equivalent to any charges made for the service affected for the period following notice from CLEC until service is restored.

8.5.1.4 MCIm’s liability and potential damages, if any, for its gross negligence, recklessness or intentional misconduct arising out of its provision of E911 Services under this Agreement is not limited by this Section 8.5.1.4.  In the event MCIm provides E911 Service to SBC MISSOURI, MCIm shall not be liable to SBC MISSOURI, its End Users or its E911 calling parties or any other parties or persons for any Loss arising out of the provision of E911 Service or any errors, interruptions, defects, failures or malfunctions of E911 Service, including any and all equipment and data processing systems associated therewith.  Damages arising out of such interruptions, defects, failures or malfunctions of the system after MCIm has been notified and has had reasonable time to repair, shall in no event exceed an amount equivalent to any charges made for the service affected for the period following notice from SBC MISSOURI until service is restored.  


	SBC needs the  limitations of liabilities and indemnities protection in order to offer 911 at the  applicable rates. SBC is not being compensated for the risk of offering the service, so SBC equally shouldn’t be required to assume the risk.  Therefore the Commission should adopt SBC’s language.

Quate Direct, pp. 68-69.
	


Key:
Underline represents language proposed by MCIm and opposed by SBC
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Bold represents language proposed by SBC and opposed by MCIm
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