BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,

                                            Complainant,

v.

Branson Telephone,

                                              Respondent. 
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	Case No. TC-2004-0312

	
	
	


Motion To Set Aside Order Granting Default, Cancel Certificate 
And Tariff,  And Close Case

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its Motion To Set Aside Order Granting Default, Cancel Certificate And Tariff, And Close Case (“Motion”) respectfully states as follows:

1.

On April 15, 2004 the Commission issued its Order Granting Default (“Order”) directing the General Counsel to bring a penalty action against Branson Telephone in circuit court.   This Order becomes effective on April 25, 2004.


2.

On April 21, 2004, Mr. Bill Mills, the owner of the company, called Staff counsel and stated that Branson Telephone has been out of business for the past 8 years and that their only income derives from the independent commission sales of Optimum/One Call (One Call Communications, Inc.) telephone services.  Mr. Mills stated that Staff had led him to believe that he had to report his commission sales as income even though he had asked Staff in the past to cancel his certificate and tariff because his company was not providing long distance services.  However, it is General Counsel’s opinion that although One Call Communications, Inc. is a regulated telecommunications company that provides telecommunications service, its independent sales agent is not a regulated telecommunications company and does not provide telecommunications service.   See the letter from Mr. Mills to the Commission’s Data Center received April 22, 2004 attached as Exhibit 1.


3.

The Commission issued an order granting Branson Telephone a certificate of service authority to provide interexchange telecommunications services in Case No. TA-92-256 on August 14, 1992.   Branson Telephone’s PSC MO No. 1 tariff was approved in the same case. The Commission has the authority to cancel a certificate of service authority if not against the wishes of the certificate holder.  State ex rel. City of Sikeston v. Public Serv. Comm’n, 82 S.W.2d 105, 109 (Mo. 1935).  Thus, the Commission has the authority to cancel a telecommunications company certificate pursuant to Section 392.410.5, which provides that “[a]ny certificate of service authority may be altered or modified by the commission after notice and hearing, upon its own motion or upon application of the person or company affected.”  However, the Commission need not hold a hearing, if, after proper notice and opportunity to intervene, no party requests such a hearing.  State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Serv. Comm’n, 776 S.W.2d 494 (Mo.App. W.D. 1989).


4.
     
Branson Telephone submitted its 2002 annual report on February 23, 2004 and owes no assessments.  According to the office of the Missouri Secretary of State, Branson Telephone is an active fictitious registration that is owned by William R. Mills and Rose M. Mills of Branson, Missouri.


5.
Because Branson Telephone has not operated as a regulated telecommunications company for the past 8 years and because Branson Telephone has derived no regulated income over this period, the Staff requests that the Commission set aside its order directing the general counsel office to pursue penalties in circuit court.



 WHEREFORE, Staff requests that the Commission issue an order (1) setting aside its order granting default and directing general counsel to bring a penalty action in circuit court, (2) canceling the certificate of service authority of Branson Telephone to provide interexchange telecommunications services and accompanying PSC MO No. 1 tariff, and (3) close this case.  
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Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or electronically mailed to the following this 22nd day of April 2004.








/s/ Robert S. Berlin








____________________________________

Branson Telephone                                                   

c/o William R. Mills or Rose M. Mills                     John Coffman, Esq.

118 Main Street                                                        Office of the Public Counsel

P.O. Box 1249                                                          P.O. Box 7800

Branson, MO 65616                                                 Jefferson City, MO  65102      
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