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Southwestern Bell Telephone Company. )

SOUTHWESTERN BELL TELEPHONE COMPANY’S
MOTION TO DISMISS COMPLAINT FOR FAILURE TO STATE A CLAIM
AND IN THE ALTERNATIVE, ANSWER TQO COMPLAINT

COMES NOW Southwestern Bell Telephone Company (SWBT), and for its Motion to
Dismiss the Complaint filed in this case by Brooks Fiber Communications of Missouri, Inc.
(Brooks), and in the alternative for its Answer to Brooks’ Complaint, states to the Missouri
Public Service Commission (Commission) as follows:

BACKGROUND

In its Complaint, Brooks, a subsidiary of MCI WorldCom, again asks the Commission to
ignore the fundamental interstate jurisdictional nature of Internet traftic and, in direct
contravention to the Commission’s decision in the Birch Telecom Internet arbitration, ' rule that
interstate, interexchange traffic carried by Brooks for a portion of its journey to the Internet is
really “local traffic” which Brooks “terminates.” Brooks attempts to shoehorn this interstate and
interexchange Internet traffic into a “local traffic” classification so that it can claim it is entitled
to reciprocal local compensation for “terminating” such traffic pursuant to the interconnection
agreement between SWBT and Brooks approved by the Commission on May 15, 1997, despite

the fact that the Federal Communications Commission (FCC) has already held that this traffic is

! In the Matter of the Petition of Birch Telecom of Missouri, Inc. for Arbitration of the Rates,
Terms, Conditions and Related Arrangements for Interconnection with Southwestern Bell
Telephone Company, Case No. TO-98-278, Order Clarifving Arbitration Ordet (April 6, 1999).
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not local and does not terminate on Brooks” network. For the reasons described below, the
Commission should reject Brooks’ attempt to do an end run around the Commission’s well-
reasoned decision in the Birch Telecom case, in which the Commission appropriately deferred to
the jurisdiction of the FCC over this traffic, and dismiss Brooks’ Complaint pursuant to Rule
2.070(6) for failure to state sufficient facts upon which relief can be granted. 2

As background, SWBT and Brooks entered into a comprehensive interconnection
agreement pursuant to the federal Telecommunication Act of 1996 (Act) on February 10, 1997.
On February 18, 1997, Brooks submitted the interconnection agreement between SWBT and
Brooks to the Commission for approval. Brooks did not file a request for arbitration of any
unresolved interconnection issues relating to the interconnection agreement with SWBT. The
Commission approved the relevant provisions of the interconnection agreement between SWBT
and Brooks on May 15, 1997. It is pursuant to this interconnection agreement that Brooks makes
its claim for reciprocal local compensation for Internet traffic in this case.

From 1983 until present, including specifically the time period when interconnection
negotiations took place between Brooks and SWBT in early 1997, the FCC has exercised its
Jjurisdiction over interstate enhanced service providers (ESPs), which according to the FCC
includes Internet service providers (ISPs), and exempted these carriers from paying the interstate
access charges which would otherwise apply to their provision of this interstate, interexchange
traffic. Despite this undisputed fact, however, Brooks now claims -- nearly 3 years after the
negotiations between Brooks and SWBT took place -- that both Brooks and SWBT actually

intended and agreed in early 1997 to “reclassify” Internet traffic as “local traffic” to which

? Rule 2.070(6) provides that “[T]he commission, without argument and without hearing, may
dismiss a complaint for failure to state facts upon which relief can be granted or may strike
irrelevant allegations.”




reciprocal compensation applied, instead of the interstate, interexchange traffic the FCC had
consistently determined it to be, and in addition, not even mention this alleged reclassification in
the interconnection agreement!

As will be described below, there is absolutely no evidence that the parties even
discussed ESP (including Internet) traffic, much less mutually agreed to recharacterize such
traffic as something different (i.e., local) than what the FCC had already repeatedly determined it
to be. Had Brooks taken the position during its interconnection negotiations with SWBT --
which it did not -- that Internet traffic should be treated differently (i.e., as “Local Traffic} for
purposes of reciprocal local compensation than what the FCC had already determined it to be,
and that such a provision should be included in the interconnection agreement, SWBT would not
have agreed to include such language. Brooks could then have raised this issue as an unresolved
issue and filed an arbitration petition with the Commission, just as Birch Telecom did some two
years later when SWBT would not agree to reclassify Internet traffic as local traffic and pay

Birch reciprocal local compensation for Internet traffic.

SWBT’s position then -- as now -- was and is that Internet traffic is jurisdictionally

interstate, interexchange traffic -- for which reciprocal local compensation is simply not

applicable. SWBT did not agree to pay and has not knowingly paid any reciprocal local

compensation to Brooks, MFS, MCI or any other CLEC for Internet traffic in Missouri.

Beginning at least as early as 1997, when SWBT first became aware that some CLECs were i‘
taking the position that Internet traffic should be compensated as if it were local traffic, and
continuing on a regular basis since then, SWBT has repeatedly advised CLECs -- including
Brooks -- that Internet traffic is jurisdictionally interstate, interexchange traffic, for which

reciprocal local compensation is not applicable. For example, on June 9, 1997, (approximately



three months before Brooks and SWBT first exchanged traffic pursuant to their February 10,

1997, interconnection agreement), SWBT sent a letter to numerous CLECs (including Brooks)
and the Commission Staff, advising each that Internet traffic was interstate, interexchange traffic
subject to the FCC’s jurisdiction, to which reciprocal local compensation was not applicable.
Copies of the letters sent by SWBT to Brooks and the Commission Staff are attached hereto as
Exhibits 1 and 2.

SWBT’s position then and now is completely consistent with the Commission’s Birch
Telecom decision, in which the Commission appropriately recognized that Internet traffic is
interstate, not local, and does not terminate at an ISP’s location, and deferred to the FCC’s
jurisdiction over this interstate traffic. SWBT’s position is also completely consistent with the
FCC’s recent Internet Declaratory Ruling, described below, in which the FCC has again
confirmed that Internet traffic is interstate, interexchange traffic subject to the FCC’s
Jurisdiction, which is not local and which is not terminated by CLECs.

MOTION TO DISMISS

In its Complaint, Brooks claims that it is entitled to reciprocal local compensation for
Internet traffic it carries in Missouri. As used herein, Internet traffic refers to calls originated by
the end user of one local carrier (e.g., SWBT), which are destined for and routed to points on or
beyond “the Internet™ by an Internet Service Provider (ISP) served by (and often affiliated with)
a second local carrier (e.g., Brooks) located in the same local calling scope as the SWBT end

user originating the call to the Internet. When a SWBT end user originates a call to the Internet

3 Congress has defined the Internet as “the international computer network of both Federal and
non-Federal interoperable pocket switched data networks.” 47 U.S.C. §230(e)(1). The United
States Supreme Court has described the Internet as “an international network of interconnected
computers” which “enables tens of millions of people to communicate with one another and to
access vast amounts of information from around the world,” Reno v. ACLU, 521 U.S. 844, 138
L.Ed. 2d 874, 884, 117 S.Ct. 2329, 2334 (1997).




through an ISP served by Brooks, the call begins on the network facilities of SWBT, is handed
off to and traverses Brooks® network facilities (including network elements purchased from
SWBT), and is connected to the Internet through the facilities of the ISP. In this example, a
direct, unbroken, end-to-end stream of communication is established between SWBT’s
originating end user and the destination point(s) he or she wishes to reach on or beyond the
Internet.

The crux of Brooks’ claim in this case is that the Commission should ignore the explicit
definition of “Local Traffic” and “Terminating Traffic” contained in Appendix DEFINE of the
February 10, 1997 interconnection agreement between SWBT and Brooks (which by their very
terms exclude Internet traffic) and ignore the language contained at pp. 5-6 of the main body of
the interconnection agreement between SWBT and Brooks which describes the type of traffic to
which local reciprocal compensation applies, and instead “interpret” (i.e., redefine) these
provisions to include Internet traffic. By belatedly attempting to characterize its claim as arising
under its interconnection agreement with SWBT, which was executed nearly three years ago,

Brooks seeks to avoid both the FCC’s intervening Internet Declaratory Ruling* and this

Commission’s final decision in Birch Telecom that Intemnet traffic is not “local,” but rather is
interstate, interexchange access traffic subject to the jurisdiction of the FCC, and for which
reciprocal compensation is not applicable under section 251(b)(5) of the Act. The Commission
should reject Brooks” attempt to do an “end-run” around the specific language contained in the

interconnection agreement and the FCC’s and this Commission’s previous decisions and dismiss

4 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
Inter-Carrier Compensation for ISP-Bound Traffic, Declaratory Ruling in CC Docket No. 96-98

and Notice of Proposed Rulemaking in CC Docket No. 99-98, FCC 99-38 (released February 28,
1999) (Internet Declaratory Ruling).




Brooks” Complaint pursuant to Rule 2.070(6) for one simple reason -- it fails to state facts upon
which relief can be granted.

As Brooks admits in its Complaint, pursuant to the February 10, 1997. interconnection
agreement between SWBT and Brooks, and as contemplated by §251(b)(5) of the Act, reciprocal
compensation is only applicable to local traffic. Brooks Complaint, &16. As a critical
component of the compensation arrangements between Brooks and SWBT, the parties did not
leave the term “Local Traffic” undefined. Instead, the parties very explicitly defined “Local
Traffic” in Appendix DEFINE of their interconnection agreement as follows:

“Local Traffic,” means traffic that originates _and terminates within a SWBT

exchange including SWBT mandatory local calling scope arrangements.

Mandatory Local Calling Scope is an arrangement that requires end users to

subscribe to a local calling scope beyond their basic exchange service area.

(emphasis added).

Nor did the parties leave “Terminating Traffic” undefined. Instead, Brooks and SWBT very
explicitly defined “Terminating Traffic” in Appendix DEFINE as follows:

“Terminating Traffic” is a voice-grade switched telecommunications service

which is delivered to an end user(s) as a result of another end user’s attempt to

establish communications between the parties.
Finally, in the main body of their interconnection agreement, beginning at the top of p. 5, SWBT
and Brooks explicitly agreed to the type of traftic to which reciprocal local compensation would

apply as follows:

A. Reciprocal Compensation for Termination of Local Traffic

L. Applicability of Rates

a. The rates, terms and conditions in this subsection A apply
only to the termination of Local Traffic, except as explicitly
noted.

b. Brooks agrees to compensate SWBT for the termination of

Brooks Local Traffic originated by Brooks end users in the




SWBT exchanges described in Appendix DCO and

terminating to SWBT end users located within those

exchanges referenced therein. SWBT agrees to compensate

Brooks for the termination of SWBT Local Traffic

originated by SWBT end users in the SWBT exchanges

described in Appendix DCO and terminating to Brooks end

users located within those exchanges referenced therein.

Brooks’ Complaint must be dismissed because there is no question -- either of law or fact

-- that Internet traffic is not “Local Traffic” which is “terminating to Brooks end users” for which
reciprocal compensation is applicable under the February 10, 1997, interconnection agreement
between Brooks and SWBT. Contrary to Brooks’ implication, the FCC -- which clearly has
jurisdiction over Internet traffic -- has never characterized Internet traffic as “local traffic.” To

the contrary, over the past approximately 16 years , the FCC has repeatedly and unequivocally

recognized that enhanced service providers (ESPs) -- which according to the FCC includes ISPs -

- utilize interstate access service in connection with their provision of services. For example, in
its original decision exempting ESPs from interstate access charges, the FCC stated:

Among the variety of users of access service are facilities-based
carriers, resellers (who use facilities provided by others), sharers,
privately owned systems, enhanced service providers, and other
private line and WATS customers, large and small, who “leak”
traffic into the exchange. In each case the user obtains local
exchange services or facilities which are used, in part or in whole,
for the purpose of completing interstate calls which transit its
location and, commonly, another location in the exchange area. At
its own location the user connects the local exchange call to
another service or facility over which the call is carried out of
state. These may consist either of owned or leased transmission
capacity or a specific message service such as WATS. Depending
upon the nature of its operation, a given private line or WATS user
may or may not make significant use of local exchange service for
interstate access. Thus, in the case in which a user connects an
interstate private line to a PBX, some traffic may originate and
terminate at the user’s location and other traffic may “leak™ into
the exchange in order that the calls can be completed at another
location. A facilities-based carrier, reseller or enhanced service
provider might terminate few calls at its own location and thus




would make relatively heavy interstate use of local exchange
- services and facilities to access its customers. (emphasis added).’

Since 1983, the FCC has continued to exercise its jurisdiction over this interstate,
interexchange traffic by exempting ESPs, including ISPs, from the payment of tariffed interstate
access charges which would otherwise be applicable to this interstate traffic. This exemption
from paying interstate access charges, however, only confirms the fundamentally interstate and
interexchange nature of this traffic. As Brooks recognizes in its Complaint, interstate access

charges do not apply to local traffic. The FCC’s long-standing policy of exempting ESPs from

paying access charges on Internet traffic would be wholly unnecessary (and beyond the FCC’s
jurisdiction under Section 2 of the Communications Act of 1934, 47 U.S.C. §152) if Internet
traffic was “local” traffic, as Brooks now claims in this case. The FCC reaffirmed this point in
its Internet Declaratory Ruling when it stated:

The fact that ESPs are exempt from access charges and purchase their PSTN links

through locatl tariffs does not transform the nature of traffic routed to ESPs. That

the [FCC] exempted ESPs from access charges indicates its understanding that

ESPs in fact use interstate access service; otherwise, the exemption would not be

necessary.’®

Consistent with its long-standing treatment of ESP traffic as interstate, the FCC has
recently specifically reaffirmed that Internet traffic is jurisdictionally interstate, is not “local” and
does not “terminate” at the ISP’s location, and in doing so has once again exercised its

jurisdiction over Internet traffic and directly rejected the crux of Brooks’ argument in this case.

In its February 28, 1999, Intemet Declaratory Ruling, the FCC concluded that “the

communications at issue here [Internet traffic] do not terminate at the ISP’s local server, as

* In the Matter of MTS and WATS Market Structure, CC Docket No. 78-72, Phase I,
Memorandum Opinion and Order, released August 22, 1983, Paragraph 79.

6 Internet Declaratory Ruling, at &16.




CLECs and ISPs contend, but continue to the ultimate destination or destinations, specifically at
an Internet website that is often located in another state.” The FCC went on to state that:

We conclude in this Declaratory Ruling, however, that ISP-bound traffic is non-
local interstate traffic. Thus, the reciprocal compensation requirements of Section
251(b)(5) of the Act and Section 51, Subpart H (Reciprocal Compensation for
Transport and Termination of Local Telecommunications Traffic) of the
Commission’s rules do not govern inter-carrier compensation for this traffic
(emphasis added).?

The Missouri Commission has also recently addressed the jurisdictional nature of Internet
traffic. In early 1998, Birch Telecom of Missouri, Inc. filed a petition for arbitration with the
Commission in which it asked the Commission to determine -- just as Brooks does here -- that
Internet traffic was local in nature and thus subject to the reciprocal compensation requirements
of §251(b)(5) of the Act. Birch recognized that the definition of “Local Traffic” proposed by
SWBT -- which is nearly identical to the definition of “Local Traffic” contained in the
Brooks/SWBT interconnection agreement, would not include Internet traffic. As the
Commission stated on April 6, 1999, “[Tlhe only issue presented for arbitration was whether
calls made within the same local calling scope to an Internet Service Provider (ISP) are local in
nature and subject to the payment of reciprocal compensation.” The Commission then
recognized that it is the FCC -- not this Commission -- which has primary jurisdiction to
determine appropriate compensation arrangements for interstate Internet traffic. As described
above, for at least the past 16 years, the FCC has exercised this jurisdiction by repeatedly finding

that Internet traffic 15 not local, does not terminate at the ISP’s location, and, but for the FCC’s

7 Internet Declaratory Ruling, at &12 (emphasis added).
¥ Internet Declaratory Ruling, at &26, note 87.
° Birch Telecom, p. 1.




temporary access charge exception for ESPs, interstate access charges would apply to this traffic.
In the current rulemaking proceeding which has begun at the FCC, the FCC continues to exercise
its jurisdiction over this inherently interstate traftic, and is addressing the very same issue Brooks
seeks to litigate here, i.¢., appropriate compensation arrangements for interstate Internet traffic.
Faced with the FCC’s unequivocal declaratory ruling that Internet traffic does not
terminate at the ISP, is not local traffic and is not subject to the reciprocal compensation
requirements contained in Section 251(b)(5) of the At,'® Brooks is left to argue that when it and
SWBT negotiated their interconnection agreement back in early 1997, and specifically
negotiated the reciprocal compensation provisions and definitions of “Local Traffic” and
“Terminating Traffic,” they actually intended to explicitly “carve out™ Internet traffic from what
Brooks, SWBT, this Commission and the FCC universally recognized it to be -- interstate access
traffic -- and instead agreed to relabel Internet traffic (at least for purposes of intercompany

compensation) as “local” traffic.

This last-ditch argument by Brooks to avoid both the Commission’s Birch Telecom

decision and the FCC’s jurisdiction over this interstate traffic must also fall flat on its face,
however. Brooks does not and cannot claim that either SWBT or Brooks even mentioned
Internet traffic -- much less that both SWBT and Brooks intended and agreed that Internet traffic
should be carved out and treated differently than what the FCC, SWBT and Brooks have all

know it to be since 1983 (i.e., interstate access traffic) when they

' It is interesting to note that before the FCC issued its Internet Declaratory Ruling, Brooks’
affiliate MCI took the same position that Birch Telecom took in Missouri -- i.e., that as a matter
of law, Internet traffic is terminated at the ISP’s location, and is local in nature, not interstate.
See Response of MCI Telecommunications Corporation in Support of the Motion for Summary
Judgment by PAC-West Telecomm, Inc. and in Opposition to Pacific Bell’s Motion for
Summary Judgment, attached hereto as Exhibit 3. As described above, however, now that the

FCC has specifically rejected each of these arguments, MCI WorldCom has apparently
abandoned them as well.
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negotiated their interconnection agreement in 1997. SWBT has attached to this Motion to
Dismiss as Exhibit 4 the affidavit of Russell Ewing, who participated on behalf of SWBT in the
negotiations with Brooks which led to the February, 1997, interconnection agreement, and who
was specifically responsible for negotiating on behalf of SWBT the provistons applicable to
reciprocal compensation for “Local Traffic.” As described in Mr. Ewing’s affidavit, the

individuals negotiating on behalf of Brooks never mentioned treating enhanced service provider

traffic, including Internet traffic, as something different than what SWBT understood it to be
based on the FCC’s access charge orders, i.¢., interstate access traftic. (Exhibit 4, Ewing
Affidavit, para. 3). Furthermore, as described in Mr. Ewing’s affidavit, had Brooks taken the
position during the negotiations that the parties should pay each other reciprocal compensation
for Internet traffic “as if” it were local traffic, SWB'T would not have agreed to such a provision,
but instead would have arbitrated this issue, just as SWBT did with Birch Telecom. (Exhibit 4,
Ewing Affidavit, para. 4). Finally, again as described in Mr. Ewing’s attached affidavit, SWBT
insisted on the very explicit definitions of “Local Traffic” and “Terminating Traffic” contained
in the agreement and described above in order to make very clear that traffic which Brooks
merely carried -- such as Internet traffic -- but which was not terminated by Brooks was not
“Local Traffic” and thus not subject to the requirement to pay reciprocal local compensation.
(Exhibit 4, Ewing Afﬁdayit, para. 5).

There clearly was no “meeting of the minds” between SWBT and Brooks in 1997 that
Internet traffic should be included in the definition of “Local Traffic” contained in the
interconnection agreement between Brooks and SWBT. In fact, the parties’ very explicit
definitions of “Local Traffic” and “Terminating Traffic” point to the inescapable conclusion that

from all outward, objective expressions of “intent,” both SWBT and Brooks intended Internet

11




traffic to be treated just as what both parties and the FCC recognized it was -- interstate access
traffic.
Under the specific terms of the interconnection agreement between Brooks and SWBT, in

order for reciprocal local compensation to apply, the traffic in question must originate and

terminate in the same local calling area, and traffic does not terminate unless delivered to an end
user as a result of an attempt to communicate with that end user. Internet traffic is routed to an
ISP not for the purpose of communicating with the ISP, but rather for the purpose of reaching a
point on or beyond the Internet. What secret intent or belief Brooks now claims it harbored
during negotiations in 1997 is irrelevant to what the parties explicitly agreed to. 1f indeed
Brooks had such a desire that the parties treat Internet traftic differently than what the FCC had
already decided, Brooks was required to raise it during the negotiations. Furthermore, Brooks
knew as early as June, 1997, that SWBT would not pay reciprocal local compensation for
interstate Internet traffic, yet inexplicably waited over two years to file its Complaint with the
Commission. Brooks should not now be permitted to in effect renegotiate its 1997
interconnection agreement with SWBT. lt is clear that much difterent language -- which SWBT
would not have agreed to -- would have been necessary to accomplish the purpose Brooks now
seeks.

Finally, in paragraph 21 of its Complaint, Brooks lists several “examples” which it claims
indicates that SWBT and Brooks “understood and intended for local calls to ISPs to be treated as

Local Traffic subject to reciprocal compensation under the Agreement.” As will be described

below, Brooks’ misplaced reliance on these “examples” actually illustrates the lack of any real

evidence to support its complaint. SWBT responds to each of Brooks’ “examples” as follows:

12



Brooks “example:” SWBT assigns its ISP customers a local seven-digit
telephone number when they purchase local service for their use in
providing information services;

SWBT response: SWBT assigns its ISP customers a local seven digit
telephone number (just as Brooks does) because the FCC, in its exercise of
jurisdiction over the interstate, interexchange services provided by ISPs,
has ordered that ISPs are exempt from interstate access charges that would
otherwise be applicable to this traffic. The number of digits a caller dials
to reach an ISP is irrelevant for purposes of determining the jurisdictional
nature of the call.

Brooks “example:” When SWBT customers make local calls to ISPs,
SWRBT bills its customers for those calls pursuant to its local tariff;

SWBT response: SWBT customers do not make “local” calls to the
Internet. SWBT does not charge its end-user customers access charges to
reach any provider of interstate, interexchange services. Had the FCC in
its exercise of jurisdiction over this traffic not exempted ISPs from paying
interstate access charges, ISPs would pay originating interstate access
charges to local carriers for calls placed to the Internet via the ISP.

Brooks “example:” Similarly, SWBT provides local services to ISPs
under ordinary local tariffs for business customers;

SWBT response: As Brooks is well aware, the FCC, which has
Jjurisdiction over this interstate, interexchange Internet traffic, required all
LECs to provide interstate access service to ESPs, including ISPs, for the
same price as tariffed local business service.

Brooks “example:” In ARMIS and other reports filed with the FCC,
SWRT has treated revenues and expenses associated with ISP traffic as
intrastate rather than interstate;

SWBT response: In January 1998, SWBT advised the FCC that beginning
with its reported results for 1997 and going forward, SWBT was reporting
and assigning Internet traffic as interstate access for separations purposes.
A copy of the letter from SWBT to Ken Moran, Chief of the Accounting
and Audits Division of the FCC, in which SWBT advised the FCC of its
reporting of Internet traffic as interstate access traffic is attached hereto as
Exhibit 5. Since 1997, SWBT has also noted in its ARMIS reports that it
considers Internet traffic to be jurisdictionally interstate.

Brooks “example:” SWBT does not have measures in place that segregate

ISP traffic from other local traffic and measure such traffic for billing
purposes. Indeed the industry standards that govern the form of bills that
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carriers send one another for reciprocal compensation do not require local
calls to ISPs to be segregated or treated any differently from any other
local calls.

SWBT response: Since becoming aware that some CLECs intended to
claim reciprocal local compensation for interstate Internet traffic, SWBT
has developed processes to attempt to identify Internet traffic, based on
records relating to calls originated by SWBT end-users to 1SPs served by
CLECs, and exclude it from true local traffic for which reciprocal
compensation 1s paid. Beginning in late 1997, SWBT implemented
procedures to identify and track this traffic. As it has been able to identify
Internet traffic, SWBT has excluded Internet traffic from the traffic on
which it pays CLECs reciprocal local compensation, including Brooks.

For the reasons described above, Brooks’ Complaint for reciprocal local compensation
for Internet traffic must be dismissed by the Commission, as it clearly fails to state sufficient
facts upon which relief can be granted. The Commission has already recognized in the Birch
Telecom deciston that the FCC has jurisdiction over Internet traftic. It would clearly be an
inefficient use of the Commission’s resources to relitigate this issue repeatedly, as Brooks, MCI
WorldCom and MFS now seek to do. For the reasons described above, SWBT respectfully
requests that the Commission issue an Order dismissing Brooks’ Complaint pursuant to
Commission Rule 2.070(6) for failing to state facts upon which relief can be granted.

SWBT’S ANSWER TO BROOKS’ COMPLAINT

Without waiving its position that Brooks’ Complaint for reciprocal local compensation
for Internet traffic fails to state sufficient facts upon which relief can be granted, SWBT answers
cach of the specific allegations contained in the cotresponding numbered paragraphs of Brooks’
Complaint as follows with the express understanding that unless SWBT specifically admits an
allegation contained in Brooks’ Complaint, SWBT denies the allegation:

1. SWBT specifically denies that Brooks’ Complaint states a valid claim or action

upon which relief can be granted. SWBT admits that the Commission is authorized to hear
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Brooks’ Complaint solely under the Act. SWBT denies the remaining allegations contained in
paragraph 1 of Brooks’ Complaint.

2. SWBT admits that it entered into an interconnection agreement with Brooks
pursuant to the Act. SWBT admits that the entire interconnection agreement may be relevant to
Brooks® Complaint. SWBT admits the remaining allegations of paragraph 2 of Brooks’
Complaint.

3. SWBT admits that the interconnection agreement between SWBT and Brooks
requires the parties to pay each other reciprocal compensation pursuant to the requirement of
§251(b)(5) of the Act at the rates agreed therein for Local Traffic as defined in the agreement.
SWBT denies that interstate Internet traffic is Local Traffic or Terminating Traffic as defined in
the agreement or as defined by the FCC. SWBT denies that it has wrongfully withheld any
reciprocal compensation payments relating to Internet tratfic.

PARTIES

4. SWBT does not have sufficient information to form a belief as to the truth of the
allegations contained in paragraph 4 of Brooks’ Complaint regarding the corporate structure of
Brooks or MCI WorldCom, and therefore denies those allegations.

3. The information contained in paragraph 5 of Brooks” Complaint does not call for
any response by SWBT.

6-7. SWBT admits the allegations contained in paragraphs 6 and 7 of Brooks’
Complaint.

JURISDICTION
8. SWBT admits that the Commission has jurisdiction pursuant to federal law over

complaints relating to an interconnection agreement entered into pursuant to the Act and
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approved pursuant to the Act by the Commission. SWBT denies that the Commission has
jurisdiction under any state law to decide this Complaint, and denies that Brooks has asserted any
claim under state law. SWBT denies that the Commission has jurisdiction over Internet traffic as
defined above, or has authority to reclassify Internet traffic as *“Local Traffic.” SWBT denies the
remaining allegations contained in paragraph 8 of Brooks’ Complaint.

GENERAL ALLEGATIONS

9. SWBT does not have sufficient information to either admit or deny the general
allegations contained in paragraph 9 of Brooks’ Complaint, and therefore specifically denies
each and every allegation contained in this paragraph.

10.  SWBT admits that in general, the Act requires incumbent LECs to open their
networks for use by competitors.

1. SWRBT admits that in general, that the terms and conditions upon which carriers
such as Brooks interconnect with SWBT are contained in interconnection agreements entered
pursuant to the Act. SWBT admits that the Act contemplates negotiated interconnection
agreements between carriers, and also authorizes a state commission to arbitrate any open issue
relating to negotiations contemplated by the Act. SWBT admits that pursuant to §252(e), any
interconnection agreement under the Act adopted by negotiation or arbitration shall be submitted
for approval to the state commission for approval or rejection.

12, SWBT admits in general, that parties to interconnection agreements under the Act
may agree to obligations that exceed the requirements of the Act, but SWBT denies that it has
done so here, and in particular with respect to the local reciprocal compensation provisions

contained in the interconnection agreement between SWBT and Brooks.
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13.  SWBT admits that inter-carrier compensation is an issue that may arise in the
context of negotiating an interconnection agreement under the Act. SWBT admits that
customers of one local exchange carrier will likely call customers of another local exchange
carrier. SWBT admits that reciprocal compensation and access charges are two mechanisms
local exchange carriers utilize to receive compensation for originating and terminating calls.
SWBT specifically denies the remaining allegations of paragraph 13.

14, SWBT admits that pursuant to the Act, LECs have a duty to establish reciprocal
compensation arrangements for the transport and termination of local calls. §251(b)(5). SWBT
admits that under the Act, reciprocal compensation mechanisms must provide for the mutual and
reciprocal recovery by each carrier of costs associated with the transport and termination on each
carrier’s network facilities of calls that originate on the network facilities of the other carriers.
§252(d)(2). SWBT admits that when a customer of one LEC originates a local call which is
terminated to an end user customer served by a different LEC, the originating end user does not
pay the LEC which terminates the local call for terminating this call. The caller originating this
call pays its LEC for local telephone service, usually on a flat rate basis. SWBT admits that
under the Act, the LEC serving the customer that originated a local call which terminates to a
customer served by a different LEC is required to pay reciprocal compensation to the second
LEC to permit the second LEC to recover its costs of terminating this call. SWBT denies any
other allegations contained in paragraph 14 of Brooks’ Complaint.

15. SWBT admits that access charges are another form of inter-carrier compensation,
applicable generally to interexchange calls. SWBT admits that when any end user customer of a
LEC initiates an interexchange call, the end user customer initiating this call will generally pay

the interexchange carrier selected (which may be the same carrier as the end user’s LEC) to carry

17




the call. SWBT admits that interexchange carriers generally pay LECs access charges to
compensate LECs for the cost of local facilities utilized to either originate or terminate
interexchange calls. SWBT admits that the service provided by LECs in this context is generally
referred to as “exchange access” service as defined in the Act. SWBT would point out, however,
that some providers of interstate interexchange service (e.g., enhanced service providers such as
ISPs) are exempt under FCC rules from paying interstate access charges to LECs despite the fact
that these interstate calls are interexchange -- and not local -- in nature. SWBT notes that the
interstate character of Internet traffic is confirmed by the very existence of the FCC access
charge exemption, as the FCC has jurisdiction to grant the exemption only because ESP traffic,
including Internet traffic, is interstate in nature. SWBT denies any remaining allegations
contained in paragraph 15 of Brooks’ Complaint.

16.  SWBT admits that Section 5.3 of the interconnection agreement between SWBT
and Brooks detines “Local Traffic” and Terminating Traffic” as defined therein and described
above, and also describes which traffic reciprocal local compensation applies to, again at the
rates agreed therein. SWBT denies that “[L]ocal calls to ISPs constitute Local Traffic subject to
reciprocal compensation under the Agreement” as alleged by Brooks in the last sentence of
paragraph 16 of its Complaint. As described above in SWBT’s Motion to Dismiss, Internet
traffic is not local traffic, but rather is interstate, interexchange traffic subject to the FCC’s
jurisdiction, to which reciprocal compensation does not apply pursuant to the interconnection
agreement between SWBT and Brooks.

17.  SWBT admits that pursuant to the interconnection agreement between it and
Brooks, the reciprocal compensation arrangements set forth therein are not applicable to

Switched Exchange Access Services. SWBT admits that the interconnection agreement between
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it and Brooks provides that when the parties provide each other with Switched Exchange Access
Services, they will share any access charges paid by long-distance companies. SWBT
specifically denies that it has treated Internet traftic as “Local Traffic” subject to reciprocal
compensation under the interconnection agreement with Brooks. SWBT specifically denies all
other allegations contained in paragraph 17 of Brooks’ Complaint.

18.  SWBT denies the aliegations contained in paragraph 18 of Brooks’ Complaint.

19. SWRBT admits that ISPs regularly provide their customers with a service which
allows their custorners to initiate an interstate, interexchange telephone call to access the
Internet. SWBT admits that the Act contains a definition of “Information Services™ as quoted in
paragraph 19 of Brooks’ Complaint. Pursuant to numerous FCC decisions, all enhanced service
providers (ESPs), including 1SPs, are exempt from paying interstatec access charges to LECs for
the interstate access service they use. The FCC jurisdiction over this traffic and to exempt it
from access charges because it is interstate traffic. Based solely on the FCC’s access charge
exemption, ESPs are permitted to purchase their links to the public switched telephone network
at prices equivalent to intrastate business tariffs, rather than through interstate access tariffs.
SWBT specifically denies any remaining allegations contained in paragraph 19 of Brooks’
Complaint.

20.  SWBT does not have sufficient information to either admit or deny whether the
“most common method by which an Internet user connects to an ISP is via the public switched
telephone network™ and therefore denies this allegation. SWBT admits that pursuant to the
FCC’s access charge exemption decisions, ESPs (including ISPs) purchase their interstate access
at rates contained in SWBT’s intrastate business tariff. If a SWBT customer chooses to initiate

an interstate, interexchange call, SWBT does not bill its customer for this call. Rather, SWBT
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receives its tariffed access rates from the interexchange carrier that carries this call between
exchanges. In the case of interstate Internet traffic, however, based on the FCC’s exercise of
jurisdiction over this traffic, SWBT does not receive any access revenues, but instead receives
only an amount equal to SWBT’s tariffed basic local rate for businesses. SWBT denies that
Internet traffic destined for ISPs is “local traffic.” SWBT cannot answer for other local
exchange carriers, but SWBT specifically denies that it has not attempted to report Internet
traffic as interstate traffic in reports filed with the FCC. SWBT denies any other allegation
contained in paragraph 20 of Brooks” Complaint.

21, SWRBT denies each of the allegations and “examples” contained in paragraph 21
of Brooks® Complaint,

22. SWBT denies each of the allegations contained in paragraph 22 of Brooks’
Complaint.

23. SWREBT denies that it breached the interconnection agreement with Brooks.
Internet traffic is not local traffic, and therefore SWBT’s refusal to pay Brooks reciprocal local
compensation for Internet traffic does not violate, but rather is consistent with, the
interconnection agreement,

24. SWBT admits that approximately two years after Brooks and SWBT executed
their interconnection agreement, SWBT received the demand letter attached to Brooks’
Complaint claiming that SWBT was required to pay Brooks reciprocal local compensation for
Internet traffic. As described above, the 1997 interconnection agreement between SWBT and
Brooks does not provide for reciprocal local compensation to be paid for interstate Internet
traffic, and therefore SWBT denies that the “obligation” alleged by Brooks exists. SWBT denies

that it has failed to perform its obligations under, and denies that it is in material breach of its
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interconnection agreement with Brooks. SWBT denies that Brooks has suffered any
compensable damages, and denies that the amount of damages alleged by Brooks is accurate. In

any event, SWBT denies that the Commission has any jurisdiction to award money damages to

Brooks in this case.

WHEREFORE, SWBT respectfully requests that the Commission enter an Order

dismissing Brooks’ Complaint for the reasons described above.

Respectfully submitted,

SOUTHWESTERN BELL TELEPHONE COMPANY

PAU'L G. LAIU #27011
LEQ J. BUB #34326
ANTHONY K. CONROY #35199
KATHERINE C. SWALLER #34271

Attorneys for Southwestern Bell Telephone Company
One Bell Center, Room 3516

St. Louis, Missouri 63101

314-235-6060 (Telephone)

314-247-0014 (Facsimile)
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June 9, 1997

Mr. Edward Cadisux

Dirccior, Regulatory Affairs - Central Region
Brooks Fiber Propersies

425 Woods Mill Road South,

Suite 300

Town and Country, MO 63017

RE: Loca) Terminating Compensation for Delivery of Internet Service Provider Trafic

The purpose of this letter is (o address local terminating compensation for the delivery of traffic
destined for internet servics providers (ISPy).

Originating acoees to an ISP is accomplished by the ISP's subscribers disling a seven digit
telephone number which local exchange carriers route through their switching nerworks to the
ISP’s premines. The ISP often uscs special access cirenits to transport this originating
interexchange access traffic to & distant location.

The FCC has found, and the courts have sgreed, that the jurisdiction of traffic is determinad by
the end-to-end namre of a call. In paragraph 28 of the FCC's Order Designating Issuss for
Jnvestigation in CC Docket No, 88-180, relessed April 22, 1983, the FCC disagreed with an
srgumont by Southwestarn Bell that 800 credit card traffic terminated a the IXC's credit card
switch for jurisdictional purposcs. The FCC stated that the switching performed o2 a credit
card switch was an intermediate stop in & 3ingle snd-to-end tommunication. It is the oltmae
desinarion that must bo'used 10 jurisdictionslize u call. In the NARUC vs. FCC devision issued
October 26, 1984, (746 F.2d 1492), the court found that #ven the use of facilities that are
wholly within an exchange may be jurisdictionally interstate ac 3 result of the traffic that uses
them.

The FCC provided ISPs, insofar as they are also snhanced service providers, with an nccess
charge exempiion that pormits ISPs to use local exchange scrvices in fico of acoess services to
receive origanating intecstate calls (and to werminate interstase calls to the extent this
functionality is required). The use of local exchange services by an ISP does not change, in
vy way, the jurisdiction of tho criginsting interstate traffic transported over these services to
ths [SPs premises. In olker words, this originating interstutc acoess traffic does not become
“Jocal wallic” simply becauss the FCC pormits an ISP to uso business local exchange service
as ity exchange acoess service.

Exhibit 1




Mr. Edward Cadicurx
June 9, 1997

Page 2

In paragraph 1034 of its Local Competition Order in CC Dockes No. 9698, released August
8, 1996, the FCC stated that the reciprocal compensation provisions of section 25 1(b)(3) would
only apply to local traffic as defined by the ytete coommission (paragraph 1035). Further, the
FCC specifically ruled that reciprocal compensation did not apply to interstate or intrastate
interexchange traffic. As such, Southwestern Bell/Pacific Bell will not request, nor will it pay,
local terminating compenasation (or interstats or intrastate interexchange traffic, This includes
calls passed to ISPs pursuant to local interconnection agreements since this raffic is jointly
provided originating intesexchange access. This decision satisfies the spinit and intent of the
Telecommunications Act of 1996 md is consistent with the provisions of local interconnection
agrezmants.

If you would like to discuss this matter further, I can be reached on 214-464-8145 or you may
call your account manager, Sharen McGee, on 214-464-8147.

Sincexely,

Mol

oc  Sharon McGee




Exhibit 2
B Southwestern Belt

June 1. 1997

Mr. John VanEschen

Manager Telephone Depantment
Missourt Public Service Commission
301 West High Street, Suite 320
Jefferson City, MO 65101

Dear John:

As discussed in our telephone conversation of June 3, 1997, the purpose of this letter is to

address iocal terminating compensation for the delivery of traffic destined for Internet
Service Providers (ISPs).

Originating access to an ISP is accomplished by the ISP’s subscribers dialing a seven
digit telephone number which local exchange carriers route through their switching

networks to the ISP’s premises. The ISP often uses special access circuits to transport
this originating interexchange access traffic to a distant location.

The FCC has found. and the courts have agreed. that the jurisdiction of traffic is
determined by the end-to-end nature ot a cail. In paragraph 28 of the FCC’s Order
Designating {ssues for Investigation in CC Docket No. 88-180. released Apnit 22. 1988.
the FCC disagreed with an argument by Southwestern Bell that 800 credit card traffic
terminated at the IXC's credit card switch for jurisdictional purposes. The FCC stated
that the switching performed at a credit card switch was an intermediate step in a singie
end-to-end comynunication. It is the ultimate destination that must be used to
jurisdictionalize a call. In the VARUC I'S. FCC decision issued October 26, 1984, (746
F.2d 1492), the court found that even the use of facilities that are wholly within an
exchange may be junisdictionally interstate as a resuit of the traftic that uses them.

The FCC provided ISPs, insofar as they are also enhanced service providers, with an
aceess charge exemption that permits [SPs to use local exchange services in lieu of access
services to receive originating interstate calls (and to terminate interstate calls to the
extent this functionality is required). The use of local exchange services by an ISP does
not change, in any way, the jurisdiction of the originating interstate traffic transported
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Mr. VanEschen
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over these services to the [SP's premuses. in other words, this originating interstate

access traffic does not become “locai trarfic” simpiy because the FCC permits an iSP to
use business iocai exchange service as its exchange access service.

in paragraph 1034 of its Locai Competition Order in CC Docket No. 96-98. reieased
August 8. 1996, the FCC s:ated that the reciprocal compensation provisions of section
151(b)(5) wouid only appiy to iocai tratfic as defined by the state commission (paragraph
1035). Further, the FCC specificaily ruled that reciprocal compensation did not apply to
interstate or intrastate interexchange tratfic. As such. Southwestern Bell/Pacitic Bell wiil
not request, nor wilf it pay, ocai terminating compensation for interstate or intrastate
interexchange traffic. This inciudes calls passed to ISPs pursuant to local interconnection
agreements since this traffic is jointly provided originating interexchange access. This
decision satisfies the spirit and intent of the Telecommunications Act of 1996 and is
consistent with the provisions or local interconnection agreements.

(f vou have any questions. [ can be reachea on 314 247-2309. -

Sincerety,

(SGD.) MARK RUDLOFF

Director-Competitive Strategy &
Reguiatory Paticy

hee:  Mr. Baidew

Mr. Lane

BUDLOEE i
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA
Pac-West Telecomm, Inc., }
) C. 97-11.034
Complaigant, ) Filed November 21, 1997
)
v )
Pacific Bell, . )
)
Defendant. )
)

RESPONSE OF
MCI TELECOMMUNICATIONS CORPORATION (U 5011 C)
IN SUPPORT OF THE MOTION FOR SUMMARY JUDGMENT
BY PAC-WEST TELECOMM,, INC. AND IN OPPOSITION TO
PACIFIC BELL’S MOTION FOR SUMMARY JUDGMENT

Nikayia K. Nail, Esq.

Reguiatory Manager

Western Public Policy Group

MCI TELECOMMUNICATIONS CORPORATION
201 Spear Street, 9° Floor

San Frencisco, CA 94105

Telephone: (415) 228-1150

Facsimile: (415)228-1094

Marck 13, 1998




BEFORE THE FUBLIC UTILITTES COMMISSION

OF THE STATE OF CALIFORNIA

Pac-West Telecomm, Inc., )

) C.97-11-034

Compizinanr, ) Filed November 21, 1997
)
v. )
Pacific Bell, )
)
Defendant. )
)
RESPONSE OF

MC TELECOMMUNICATIONS CORPORATION (U 5011 C)
IN SUPPORT OF THE MOTION FOR SUMMARY JUDGMENT
BY PAC-WEST TELECOMM, INC. AND IN OPPOSITION TO

PACIFIC BELL'S MOTION FOR SUMMARY JUDGMENT

MCI Telecommmications Corporation (“MCT™) files this Response putsuant to
Rule 45 of the Californiz Public Utilities Commission’s (*CPUC™) Rules of Practice and
Procedure, MCI successfully intervenad in this case on Jamary 20, 1998 and files this
Response in accordanse with the ALT's Order on the Prebearing Conference, dated
February 23, 1998. Consistent with that Ruling, MCI has complied with the following
requirements: 1) MCI has not brogdened the issues raised under the parties’ common
briefing outline; 2) MCI has adhered to the commion briefing outline; and 3) MCI has
complied with the aiready established procedural schedule set forth in the ALT's Ruling.

L INTRODUCTION
As discussed below, MCI supports Pac-West Telecomm, Inc.’s (“Pac-West™)

Motion for Summary Judgment against Pacific Bell ("Pacific”) based on Pac.West's




® e
discuseion of the jurisdictional nature of Intermet Service Provider (“ISE™) traffic, The

juﬁndicﬁomldam‘ﬁcaﬁmoﬂSP teaffic is of growing concem to MCI and other carriers

mnhwemamm&wmhmgemu(‘ ™ who, like
PWMWWMWW

rdcﬁmgmuﬁ:asmamsmdoﬂocal.

Pas-West's argument irvefutzhly shows that the traffic originated by Pacific’s end-
usess and terminated to ISPs hosted an Pac-West's network are local calls and entitled to
reciprocal compensation under the Pac-West/Pacific Intetcommection Agreement
(“Agreement™). MCT fully supports Pac-West's motion for smmmary judgment based on
the fact that such ealls are local. For this reason, MCI opposes Pacific’s arpument that
such calls are interstate cails which shouid be subjected to access charges,

IL ARGUMENT

A. Pac-West is Eatitled to Sutninary Judgment Based on the Jurisdictional Natare
of Calls to ISP*s Hosted on its Network.

Without taking into account Pac-West’s other arguments in its Motion for
éummary Judgment,’ Pac-West is entitled to summary judgment based solely on the
jurisdictional nature of cails to ISP’s hosted on its network ? The issue drawn by Pacific
(whether ISP traffic is interstate or intrastate for purposes of resiprocal compensation)®

can be even more narrowly drawn: whether a cail begun on Pacific's network and

| See Memorandam of Paints and Autherities in Suppert of Motian by Pac-West Telsoonzg Inc. for
Swomary Judgment, Pac-West Telscomm, Ine. v. Pacific Bell, Case No. C.97-11-034 (filed Febraary 27,
JSBS)C‘P»WaMmMume mnd Authorities™).

? Summary judgment is appropriate where there are 10 trisble issuss of toaterixi fict snd the moving party
is cotitied 15 judgment as a mavter of Iaw, Cal. Code Civ. Pro. §437(c).
Y Memarandum of Points and Authorities in Support of Pacific Bell's Motion for Sunmmary Judgmnent, Pace
Wext Teleconun, Inc. v. Pacific Bell, Cass No, C.97-11-034 (flled, Febrvary 27, 1998) (“Pacific’s
Memorandum of Poimts and Awthorities™) p. 10,




o @
terminated at an ISP hosted on Pac-West's network is clasified 45 interstate o intrastate
ugmm::fhw.‘ 1t is undeniable that such calis are local calls.

'mcmgrccamammﬁmmiaaanommmucmm
t&_:phmnm;kis“mngd"furtthmsnfmipmgl compensation whea the
cail is delivered to the telephone exchanpe service bearing the “called” telephone
number.® In other words, the call terminates when it reaches the called party st the phone
number that the end-user dialed-—in this case the ISP.

The cails in question here occurred when an end-user on Pacific’s network
comnected to'an ISP’s computer equipment hosted on 2 Pac-West line by a telcphoze call
to a number with an NPA-NXX assipned to the seme local calling area as the end-user.
Since the Pacific end-user calls at issue here are well within the 12 mile radius between
rate centers of Pac-West and Pacific, the traffic is Jocal,” The fact that sdditional,
enhanced information sexvices (“EIS”) occutred after the call was compieted at the ISP is
irrelsvant for the purposes of classifying the call,

* Pacific argues that Pyt-West carries the additional burden of showing that the parvies intended such calls
to be cansidered local. (emphasis original) See Pacific's Memorndmn of Paints snd Authoritiay at 10, Thic
isnot wus. As 8 genenl principie of law, commen indusyy usage is incorporated intn the parties
undersunding of the technical terms of their contrasts. See Civil Code § 1655, When the Agreemenr was
gegotiated, the phenomenoa of Interper traffic was well known to the partes.

} Impiementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket
no. 96-98, First Repart and Order, FOT 96-325 (rel, August 8, 1996) (“Local Commpetidon Order™),

* Id. 12 1040. '

’mwmumw's cxisting definition of local calis. See Pac.West Telecomm,
Iag.'s Sepatate Smrement of Material Facts and Evidence an Suppocting Motion for Surmmary
Todgmene, (fllad Febraary 27, 1998)("Pac-West's Undisprazed Fazes™) 5. Tht Cammmission defines local
ealls s calls measured within & 0-12 ooile radivs from the cate cenress of the origitsting and terinating
NPA-NXX of the centers (foctuding ZUM Zane |, 2, and 3 sad EAS ). See Declsion No, £5.10-031,
Ordering Panagraph t.



B. Pacific’s Arsument that the Internet as 8 Whole is an Interstate Network

Mischaracterizes the Actual Communication between Pacific and Pac-
West’s Networks,

 Parific’s entire argument is hased on the narore of the Enternet s 2 network.
s@w,r@mmmmuawmpmwm
naﬁoﬂ:ofinmwmmcompu " and that information accessible via the Internet
crosses stats lineg and is therefore interstate.! This confuses the issue. The issue before
the Commission is not-whether the Internet itseif is interstate, but whether the traffic
caried between Pacific and Pac-West's demarcation points are local or interstate in
nature.

Pacific mischaracterizes the portion of the call entitled to reciprocal
compensation in its statement that “the traffic [is] interstate in nature becanse it origmated
in one state and terminated in ancther.” Pacific contends that calls to ISPs do not
“‘erninate” at the ISP"s equipment, but rather termingte on the Internet itoelf** This
simply is not true, _

The portion of the cail contemplated by the reciprocal compensation provisions of
the Agreement and that provided for in the Telecommumications Act of 1996 is that
mmufmanﬂ;mmmarmmrmmmmnmmmw
connection is made. Pacific mistakenly compares the ISP to a “leaky PBX™? and takes
into account the information transfer that occurs well after the call is terminated at the

ISP. Pac-West demonstrates that traffic which occurs after the call is tecminated at the

§ See Pacific Bell's Mamorandum of Poinn and Authorities 3t 13.
*Idats.
©rd a7



ISP has never been de:msdipm ofmgulatcdintmta:cwmmmﬁmﬁuns.” Thus, ISPs
mmmmdmmd-usm.“ These points were recently cophasized by the
Pnbthtihhns Cmsmon of Texas Whmttaml}zcdthemulupiecomponens of

ImanuSemce:

The Corrunission agrees with the FCC's view that the provision of Internet service
via the traditionai telecommunications network involves gmitiple components,
One coxuponent i5 the information service—the conteat—which appears to consist
of a significant amount of non-local traffic. The network component, however, is
the carrier-to-carrier and carrier-to-end-user telecommunications trznsmission
component, whick in the case of a call between two end-users in the same Jocai
calling area i3 Incal traffic.'® (citations omitted)

C. Anthorities in Other Jurisdictions have Unanimousty found that Intrastate Cslls
Terminated at ISP's are Locai Cxlls,
Although the Commission is not bound by Commission decisions in other
jurisdictions, they are instructive hers, if for 00 other reasan, than far the fact that every
single state commission that bas ruled on this jssue bas found that reciprocal

compensation rases apply to local calls terminating at ISP end-users.' Similarly, the

n Tehm&uaﬁ”ﬁ Pub. L. 104-104, 110 Star. 56 (codificd as amended, 47 U.S.C. §§ 201
et seq. (“1996 Act).

13 See Pacific’s Memporandwin of Peints and Authorities at 15.
3 Pac-West comrectly tracks the history of ISP repuiation which illustrates the difference in regulation

between ISP traffic and oxffic etrried on waditional exchanpes, Ses Pao-West's Memomndum of Points
and Antharites at 15-21.

o (X LN

Y Compiaint axd Request for Expedited Ruling of Time Warner Commtunications, Order of Texas PUC,
Docker No. 18082 (rel Maxch 2, 1998), citing, FCC, Repore and Order on Universal Service, CC Docket
No. 9645, FCC 97-157 a1 § 83 (May 8, 1997).

'* See e.g. 3. note 15, Texas PUC, Docket No. 13082 (rel. March 2, 1998); Petirton of the Southern
New England Telephone Company for a Declaratory Ruling Concerning [nternet Servive Provider Traffic,
Decision of Comnacticut PUC, Docket No. 97-05-22 (rel. September 17, 1997); Petitions of ATET
Commauntcarions of the Midwest. Inc., MClmetrs Access Transmisyion Serviees, Inc. and MFS
Communications Company for Arbizration with US WEST Communications, inc. Pursuans to Section
252(b) of the Federal Telecommunicarions Act of 1996, Decision of Minnesata PUC Docket No, P442,
421/M-56-855; P-5321, 421/M.56.809; P-3167, 421/M-96-729, 1996 Minn, FUC LEXIS 161 2t *171 (rel.
Deccmber 6, 1996); Procseding on Motion of the Commission to Investigase Reeizroca) Compensation
Related to Internet Traffie, New Yeork Public Utilities Commisyion Ordar Denying Petition and Instinsting

5
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National Associatien of Regulatory Utility Cammissioners (“NARUC™) passed a
RsoiuﬁoninNmb:mﬁngduﬂSPmﬁuhculdmainwbjmmm
Jmsdscaon.“ F‘mny it is noteworthy that Pacific itseif treats cails between its end-users
mdmmmmmulocﬂallsmdchngeshcﬂmmmcm&rmh
calls.™
IOI. CONCLUSION

The law is clear that calls made by Pacific’s end-uscrs and terminated at ISPs on
Pac-West's network arc intrastate calls and subject to reciproeat compensation. It is
anticompstitive for Pacific to reclassify such traffic for campetitars that it classifies for
itself as local.

For all the reasogs stated above, MCI supports Pac-West’s Motion for Summary
Judgment and opposes Pacific’s Motion.

Respectfully submined this 13* day of March, 1997.

m%;@d

Western Public Policy Group

MCI TELECOMMUNICATIONS CORPORATION
201 Spear Stre=t, 9* Floor

San Fransisco, CA 94105

Telephone: (415) 228-1150

Facsimile: (415) 228-1094

Proceeding, Caze No. 97-C-1275 (rel. June 10, 1997); Perition of MFS Commnications Company. Inc. for
Arbterazion of [nterconsection Rates, Terms and Conditions Pursuant 1o 47 US.C, See. 252(b) of the
Telecommunications Act of 1996, Oregon Public Utilities Commizsion Order, Case Na, 96-324 (rel.
Decentiber 9, 1996); [n tite Marrer of Petition for Arbitration of an intereonnection Agreemen: Between
MFS Coromunizarions Company, Inc. and US WEST Communications Compaxy, Inc. Pursugnt to 47 USC

Section 252, Washington Utilities and Transporation Commission Ordes, Docket No. UT-960323 (el
November 8, 1996).

7 Resolution #97C-7, Adopued November 11, 1997,
18 PpenWest's Undisputed Facts st 14,



CERTIFICATE OF SERVICE

1, Dorothy L. Maddux cextify that the following is trus and correct:

[ am a citizen of the United States, State of California, am over cighteen years of age, and am not
a puty to the within cause.

My business address is 201 Spear Street, 9% Floor, San Francisco, Califormia, 94105.

1 kereby cextify that I have'this day caused the foregoing attached RESPONSE OF MCI
TELECOMMUNICATIONS CORPORATION (U 5011 C) IN SUPPORT OF THE :
MOTION FOR SUMMARY JUDGMENT BY PAC-WEST TELECOMM, INC. AND IN
OPPOSITION TO PACIFIC BELL’S MOTION FOR SUMMARY JUDGMENT to be
sexved upon all parties by regular mail, postage prepaid, upon each person on the eaclosed
service list

Executed this 13th day of March, 1998, at San Francisco, California.

MCI TELECOMMUNICATION CORPORATION

201 Spear Steet, 9% Floor

San Francisco, CA 94105
(415) 2281245

Dorothy L.

Mareh 13, 1998




Service List for C97-11-034
Mary Vlnderpn B
Reguistory Vice President Joha L. Clark
Pacific Bell Goodin, Macbride Squeri Schlotz & Ritchie
m “lb:ﬂ 505 Sansome Street, 9 Floor
ew Montgomery Street S
Sam Fransisco, CA 94105 an Franeisco, CA 94111
State Service
Ann Watson

California Public Utilities Commission
Division of Adménistrative Law Judges
505 Van Ness Avenue, Room 5042

San Francisco, CA 94102-3214

Barbars Ortega

California Public Utilities Commission
Executive Division

107 S. Broadway, Room 5109

Los Angeies, CA 90012

Natlie Billingsiey
Califoraia Public Utiities Commission

Market Development Branch
505 Vau Ness Avenue, Room 4102 -
San Francisco, CA 94102-3214

Marech {3, 1598
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Brooks Fiber Communications of Missouri,

Inc.

V.

Southwestern Bell Telephone Company.

. . Exhibit 4

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

Case No. TC-2000-226

AFFIDAVIT OF RUSSELL H. EWING

COUNTY OF BEXAR )

STATE OF TEXAS

SS

Nt

Before me the undersigned on the 8th day of Octeber, 1999 personally appeared Russell
H. Ewing, Director-State Regulatory who, upon being by me duly sworn on oath deposed and
said the following:

1.

My name is Russell Ewing. I am over the age of twenty-one and in all other
respects competent to make this affidavit, which is based upon my personal
knowledge.

I am currently employed by Southwestern Bell Telephone Company (SWBT) as
Director-State Regulatory. In 1997, I was responsible, on behalf of SWBT, for
negotiating portions of an interconnection agreement between SWBT and Brooks
Fiber Communications of Missouri, Inc. (Brooks) for Missouri. My specific area
of responsibility included negotiating the rates, terms and conditions applicable to
intercompany compensation for the exchange of traffic, and in particular,
reciprocal compensation for “Local Traffic” as defined in the interconnection
agreement between SWBT and Brooks.

During the interconnection negotiations between SWBT and Brooks,
representatives of Brooks never mentioned treating interstate enhanced services
traffic as “Local Traffic” for which reciprocal local compensation would be paid.
Based on the long history of the FCC’s access charge exemption for enhanced
service providers, | was aware in 1997 that the FCC considered enhanced
services, including Internet services, to be interstate, interexchange services to
which interstate access charges would apply, but for the FCC’s exemption.
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Had Brooks taken the position during its interconnection negotiations with SWBT
that interstate Internet traffic should be included in the definition of “Local
Traffic” contained in the agreement, and that the parties should therefore pay each
other reciprocal local compensation for Internet traffic as if it were local traffic
and not interstate, interexchange traffic, I would not have agreed on behalf of
SWBT to include such a provision in the interconnection agreement. Had Brooks
demanded such a reclassification of Internet traffic, SWBT would not have agreed
to it, and if Brooks wanted to arbitrate that issue, it certainly could have done so.
SWBT’s position in that arbitration would have been that Internet traffic is
interstate, interexchange traffic for which reciprocal local compensation is not
applicable.

The definition of “Local Traffic” which the parties agreed to in the final
interconnection agreement between SWBT and Brooks does not include Internet
traffic originated by a SWBT end user and carried by Brooks to an Internet
Service Provider. SWBT specifically insisted that “Local Traffic” be defined to
include only such traffic which originates and terminates in a local calling scope.
As the FCC has found, Internet traffic does not terminate locally.
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Further affiant sayeth not.
/ZMM& ﬂ - gﬁn{

Russell H. Ewing

Russell H. Ewing, being duly sworn appeared before me and stated that the foregoing statements
are true and correct to the best of his knowledge.

Subscribed and sworn to before me this f Mday of Octoper, 1999

ST OF TEXD
My Commission Expires: @m% Q‘I P 7}/ V7) F W,C
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Director. 1401 1 Sreew, MWL
Federal Aeguiatory Sulte 1100
. . Washington. D.C. 20009
Phone 202 3208894
Exhibit 5 Fex 202 4084508
January 20. 1998
Ken Moran, Chief
Accounting & Audits Division

Federai Communications Commission
2000 L Street. NW, Room 812
Washington, DC 20554

Re: lurisdictionai Separations Adjustments ~ Internet Usage

This is to advise you of action we are taking with regard to jurisdictionai separations data
for Southwestern Bell Telephone Company (SWBT), Pacific Bell, and Nevada Bell, as it
reiates to Interner traffic volumes and 1997 reported resuits.

As you know, with the phenomenal growth of Internet/Internet Service Provider (ISP)
usage in recent years, the jurisdictional nature of Internet traffic has quickly become 2
significant issue. [nitially, this usage which is originated and transported by SWBT to a
CLEC appeared to be "local exchange™ (like Feature Group A usage) and seven-digit
dialed. Due 10 a lack of switch measurement capabilities previousiy in piace, and prior to
the rapid growth of Internet traffic volumes, this usage residuaily defauited to "locai” or
"other” for separations study purposes. However, due to the significant growth of this
traffic, SBC Communications inc. (SBC) impiemented procedures to identify this usage
and jurisdictionaily reciassify it in separations.

As we are able to identify Internet traffic, SBC is adjusting Part 36 jurisdictional traffic
volumes 1o assign this usage to interstate (i.e., a3 in the case of FGA, usage is identified,
removed from "local,” and assigned to interstate or intrastate access). This classification
of Intemet usage is consistent with a) the FCC having asserted jurisdiction over ISP
usage, b) the nature of the origination/termination characteristics of the traffi¢, and c)
cutrent Part 36 practice and industry procedures relating to the treatment of other
"contaminated” services which are assigned to interstate. In other words, in keeping witk
the principie that where it is difficuit to determine the jurisdiction of the traffic using a
particular service through measurements or reporting, the service is considered
"contaminated” (a service handling both interstate and intrastate cails) and may be
directly assigned to imerstate if the end-lo-end interstate usage is more than ten percent ¢
the total usage of the service (CC Docket Nos. 78-72 and 80-286, Decision and Order,
released July 29. 1989). N '
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Page Two

January 20, 1998

Ken Moran, Chief

Accounting & Audits Division

These procedures have been impiemented starting in 1997, going forward. However, for
that Internet traffic which existed prior to 1997, SBC has no appropriate means to go back
and retroactively capture such usage or adjust prior years' separations data. Therefore,
any jurisdictionai data previously reported prior to 1997, via ARMIS 01, 03, and 04
Reports may be slightly misstated in that ISP traffic was originaily identified as intrastate
(locai) for separations and reporting purposes, instead of interstate, as discussed above.

Please feei free to call me at 202-326-8394 or Mr. Paui Cooper at 320-235-8111 shouid
you have any questions or if further information is required.

Sincereiy

B
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CERTIFICATE OF SERVICE

Copies of this document were served on the following parties by first-class, postage

prepaid, U.S. Mail on October 13, 1999.
Anthony K. aom{)y f j
DAN JOYCE

MISSOURI PUBLIC SERVICE COMMISSION
301 W. HIGH STREET, SUITE 530
JEFFERSON CITY, MO 65101

MICHAEL F. DANDINC

OFFICE OF THE PUBLIC COUNSEL
301 W. HIGH STREET, SUITE 250
JEFFERSON CITY, MO 65101

CARL J. LUMLEY

LELAND B. CURTIS

CURTIS, OETTING, HEINZ, GARRETT &
SOULE PC

130 S. BEMISTON, SUITE 200
CLAYTON, MO 63105




