IN THE CIRCUIT COURT OF CASS COUNTY, MISSOURI

CASS COUNTY, MISSOURI,

)
)
Plaintiff, )
)
v ) Case No. CV104-1443CC
)
AQUILA, INC,, )
)
Defendant. )

MOTION FOR ORDER YACATING FEBRUARY 15, 2006
ORDER, AND DISSOLVING INJUNCTION AND BONDS

Aquila, Inc. (“Aquila™) requests that this Court enter an order vacating its previously-
entered order of February 15, 2006 requiring Aquila to cease operation of the South Harper plant
and to commence dismantling the South Harper facility and Peculiar substation on May 31,
2006. Aquila further requests that the Court dissolve the permanent injunction it entered against
Aquila on January 11, 2005. Finally, Aquila requests that the Court dissolve the $350,000.00
bond Aquila posted on January 11, 2005 as well as the $20 million bond posted by Aquila on
February 15, 2006. In support of this motion, Aquila states as follows:

BACKGROUND

On January 11, 2005, this Court entered a permanent injunction against Aquila in this
matter. That injunction enjoined Aquila from constructing and operating the South Harper plant
and Peculiar substation and ordered that Aquila remove those portions of the facilities that are
inconsistent with the agricultural zoning classification for the properties. See Final Judgment,
Exhibit “A,” hereto, pp. 4-5. This permanent injunctioﬁ was based on the Court’s finding that

Aquila must have specific authority in its Cass County franchise to build these facilities, or “that
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Aquila must obtain a ‘specific authorization’ in its certificate of public convenience and
necessity, pursuant to the provisions of Section 64.235 of the Revised Statutes of Missouri, to
build a power plant within its certificated area or service territory from the Missouri Public
Service Commission, and that Aquila has not.” Ex. A, p. 3. Pu:sﬁant to Rule 92.03, the Court
stayedlthe effect of that permanent injunction pendihg the appeal of the Court’s decision, and
conditioned the stay on Aquila’s posting of a $350,000.00 bond, a copy of which is attached to
this order as Exhibit “B.” |

The Missouri Court of Appeals for the Western District ultimately affirmed the Court’s
judgment in an opinion dated December 20, 2005. Cass County, Missouri v. Aquila, Inc., 180
S.W.3d 24 (Mo. App. 2005). In that opinion the court of appeals affirmed this Court’s judgment
“enjoining Aquila from building the South Harper plant and Peculiar substation in violation of

Cass County’s zoning law without first obtaining approval from the county commission or the

_ Public Service Commission.” Id. at 41 (emphasis added). The court went on to say, “In so

ruling, however, we do not intend to suggest that Aquila is precluded from attempting at this Jate
date to secure the necessary authority that would allow the plant and substation, which have
already been built, to continue operating, albeit with whatever conditions are deemed
appropriafe.” Id

On January 12, 2006, Aquila moved this Court for an order extending its previously-
granted stay of the January 2005 injunction so that Aquila could obtain from the Public Service
Commission the specific approval this Court and the court of appeals ruled the facilities lacked
in order to be exempt from county zoning under section 64.235. On February 15, 2006, the
Court granted Aquila’s'rﬁotion in part, and denied it in part, ord_ering that Aqﬁila did not have to

begin dismantling the facilities until May 31, 2006. The Court, however, prohibited Aquila from
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operating the plant in the meantime, even in an emergency, and ordered Aquila to post a
$20 million bond, a, copy of which is attached as Exhibit “C.”

On January 25, 2006, Aquila filed its aép]jcatién before the Public Service Commission.
During the next four months, Cass County, StopAquila.org, the City of Peculiar, three individual
residents of Cass County, the Southwest Power Pool, the Sedalia Industrial Energy Users’
Association, the Office of the Public Counsel, and the Staff of the Public Service Commission
intervened or made appearances in the case. The parties filed extensive testimony as well as

comprehensive pre-hearing briefs. Cass County and StopAquila.org filed motions to dismiss

Aquila’s application, which were fully briefed, argued, and ultimately denied by a 5-0 vote of the -

Commission. The Commission held a total of three public hearings in Cass County at which
more than 50 witnesses appeared. It then heard six days of testimony, including expert witness
testimony oh land use issues, and all parties filed post-hearing briefs, and proposed reports and
orders for the Public Service Commission’s consideration.

On May 23, 2006, the Public Service Commission issued a 60-page Report and Order
granting Aquila the specific approval for the facilities this Court and the court of appeals said
Aquila needed in order for them to be anthorized. A copy of the Commission’s Report and
Order is attached as Exhibit “D.” Specifically, the Commission ruled: “Aquila -is hereby
authorized and permitted and a certificate of public convenience and necessity is hereby granted,
to construct, install, own, operate, maintain, and otherwise contro! and manage” the South
Harper peaking facility and Peculiar substation (“the Facilities”), Ex. D, pp. 58-59; “The
Construction of the Facilities by Aquila is hereby specifically authorized, permitted, approved,
ratified, and confirmed,” Ex. D, p. 59; and “The ownership, operation, control, and management

of the Facilities by Aquila on a prospective basis is hereby specifically authorized and
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permitted,” Ex. DD, p. 59.

Thé Commission provided a total of seven conditions to the issuance of this authority,
indicating that the evidence in the record confirmed that Aquila had already satisfied all but two
of those conditions. Ex. D, pp. 36-37. The remaining two conditions referred to by the
Commission were: (1) Emergency homs and sirens must be focused to the attention of site
personnel and not the entire neighborhood; and (2) Security lighting of the completed facility
must be subdued and be specifically designed to minimize “sky shine” that would impact the
surrounding .area. Ex. D, p. 36. These remaining conditions have likewise been satisfied.
Affidavit of Tom Miller, Ex. E.

Thus, the condition on which this Court based the issuance of its January 11, 2005
permanent injunction ~ that Aquila lacked “specific approval or permission™ from the Public
Service Commission for these facilities, and was thus not exempt from local zoning under
section 64.235 — has been satisfied. Accordingly, this Court should vacate its February 15, 2006
order directing Aquila to cease operation of the plant and to ';t:egin dismantling the facilities on
May 31, and should dissolve its original injunction. Likewise, the Court should dissolve the
bonds Aquila has posted in this matter.

ARGUMENT AND AUTHORITIES

The Court Should Vacate its February 15, 2006 Order and Dissolve the January 11, 2005
Injunction

In the case of a permanent injunction which is based on a condition subject to change, the
Court retains jurisdiction to vacate or modify the injunction’s terms “in order to avoid unjust or

absurd results when a change occurs in the factual setting or the law which gave rise to its

existence.” Twedell v. Town of Normandy, 581 S.W.2d 438, 440 (Mo. App. 1979) (citations

omitted); see also, Landolt v. Glendale Shooting Club, 18 S.W.3d 101, 105 (Mo. App. 2000).
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The Court’s permanent injunction of January 11, 2005 was premised upon its conclusion that
there must be a certificate of convenience or nécessity or other order from the Public Service
Commission spcciﬁcaily autﬁoxizing the facilities. Ex. A, p. 3. Because Aquila lacked such
specific authorization, the Court entered the injunction. The court of appeals clearly concluded
that this “factual setting” was a condition subject to change, explicitly statihg that nothing in its
opinion was to be read as suggesting that it was too late for Aquila to obtain the necessary
approval for the facilities. 180 S.W.3d at 41. This Court agreed, giving Aquila until May 31,
2006 before being required to commence dismantling them.

Simply put, the factual circumstances giving rise to the issuance of the January 11, 2005
injunction hgve changed as a result of the issuance of the Public Service Commission’s Report
and Order approving these faciliti.es. Ex. D. Aquila now has the specific authqrization for the
facilities this Court and the court of appeals ruled they lacked {(and could still obtain) in order for
the facilities to continue operating. Thus, there is no longer any purpose to be served by the
Court’s February 15, 2006 order prohibiting Aquila from operating the plant, and ordering the
dismantling of these facilities, nor is there any future harm to be prevented by the original
injunction. Accordingly, both orders should be dissolved. Metts v. City of Pine Lawn, 84
S.W.3d 106, 109 (Mo. App. 2002) (quoting Fugel v. Becker, 2 S.W.2d 743 (Mo. 1928)) (purpose
of injunction is not to afford remedy for past wrong, but to prevent future action).

As set forth above, the Commission’s order contains certain conditions related to the
operation of the plant. Ex. D, pp. 56-37, 59-60. The Commission also confirmed that all but two
of those conditions had been satisfied. Ex. D, p. 37. Tom Miller, the plant manager of the South

Harper peaking facility, confirms that those remaining conditions have likewise been satisfied.
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Ex: E.' Further, to the extent Aquila’s operation of these facilities requires the monitoring of
Ailuija’s compliance with these or any other conditions or regulatory requirements, it is up to the
Public Service Commission and other appropriate agencies to do so. | See e.g., MCI Metro
Access Transmission Services v. City of St. L.auz's, 941 S.W.2d 634 (Mo. App. 1997) (It is Public
Service Commission’s obligation in first instance to determine whether utility is in violation of
Public Service Commission Act or Commission order);, See also, Sections 386,570, 386.600
(relating to actions by Public Service Commission to recover penalties); section 386.390
(relating to complaints filed with Public Service Commission); secﬁon 386.360 (relating to
Public Service Commission’s power to investigate alleged violations of law by utiliﬁes and seek
injunctive relief).

From media reports regarding the Commission’s decision, it appears that Cass County
and the other intervenors in the Public Service Commission proceeding will seek further review
of the Public Service Commission’s Report and Order by seeking rehearing pursuant to section
386.500, and subsequent circuit court review under section 386.510. It is certainly these parties’
right to assert and attempt to prove that the Public Service Commission’s order is “unreasonable
and unlawful,” as would be their burden in such a proceeding. Section 386.510; Friendship
Village of South County v. Public Service Commission, 907 S.W.2d 339, 334 (Mo. App. 1995).
 As to questions of reasonableness, the reviewing court will affirm the Commission’s order if it is
supf;orted by substantial and competent evidence based on the whole record, and is not arbitrary,
capricious, unreasonable, or the product of an abuse of discretion. /d. In any event,
notwithstanding the pendency of a motion for rehearing or Wﬁt proceeding, the Public Service

Commission’s Report and Order is effective and all parties must comply with its terms. Section

! The condition regarding seeking approval for additional generating units was previously agreed to by Aquila,
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386.500.3 (filing application for rehearing does not excuse any person or utility from “complying
with or obeying” any order of Public Service Commission or operate as stay of decision). See
also, section 386.520.1 (requiring party in writ prc;ceedjng seeking stay of Public Service
Commission order from reviewing court to prove irreparable damage and to post bond).

Moreover, if the Public Service Commission’s décision is ultimately reversed, Cass
County will be free to seek such relief either from a circuit court in the form of a new action, or
before the Public Service Commission. This is in addition to the fact that Cass Connty may, if it
chooses, appeal this Court’s order dissolving the injunction as requested by Aquila. Section
512.020(2). Thus, no prejudice to the right of the County‘or any other interested party to
continue to seek the removal of these facilities would result from the Court’s granting of this
motion.
The Court Should Dissolve The Bonds Aquila Has Posted

As set forth above, on January 11, 2005, Aquila posted an appeal bond pursuant to Rule
92.03 in the amount of $350,000.00. Ex. B. The purpose of the bond was to provide security for
any damage the County would incur during the pendency of the appeal. Ex. B, p. 1. The bond
further provided that it would only be in force and effect unless and until it was voided iay either:

(1) Aquila’s satisfaction of any proved damage after the appeal was dismissed or the Court’s

' judgment affirmed; or (2) the setting aside of the Court’s judgment. Ex. B, pp. 1-2. If the Court

agrees that the injunction should be dissolved, such an action would be tantamount to the setting
aside of the Court’s January 11, 2005 judgment, which had no other substantive éspects to it.
Therefore, under the terms of the bond itself, the bond should be voided. Under any
circumstance, however, if the bond is not dissolved immediately, the County should be directed

to file any claim it believes it has within the next 30 days.
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The $20 million bond Aquila posted on February 15, 2006 (Ex. C) pursuanf to the
Court’s February 15, 2006 order -should also be dissolved. That bond was designed to be
available to satisfy any damagés incurred by the County in the event Aquila failed to comply
with the Court’s mandate that the facilities be dismantled commencing May 31. See February
15, 2006 Order, p. 3. If the Court agrees that Aquila has obtained the approval it has been
directed to obtain, there is no further need for the bond.

CONCLUSION

Aquila has, at the direction of_ the court of appeals, and this Court, sought and obtained
specific authority from the Public Service Commission for these facilities. Therefore, the factual
foundation for the Court’s injunction, its February 15, 2006 order, and the bonds posted by
Aquila, no longer exists. Although opponents of the facilities may continue to seek their
removal or pursue other claimed grievances regarding thelﬁ, those actions can be addressed
through the appeal of the Commission’s May 23, 2006 Report and Order, or through the
Commission itself. Under either circumstance, there is no further need for this Court to play a
role in the dispute that gave rise to its January 2005 injunction. Aquila therefore requests that the
Court vacate its February 15, 2006 order, that it dissolve its January 11, 2005 injunction, and that
it dissolve the $350,060.00 and $20 million bonds posted by Aquila in this matter, and that the

Court grant it such further relief as the Court deems just and proper.

Respectfully submitted,

J. Dale{Y oungs MO #36716
BLACKWELL S ERS PEPER MARTIN, LLP

4801 Main Street, Suite 1000
Kansas City, Missouri 64112
(816) 983-8000
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(816) 983-8080 (FAX)

Christopher M. Reitz MO #45546
General Counsel

AQUILA, INC.

20 West 9" Street

Kansas City, Missouri 64105

(816) 421-6600

(816) 467-9611 (FAX)

Attomeys for Aquila, Inc.

CERTIFICATE OF SERVICE

’lﬁ undersigned hereby certifies that a true and correct copy of the foregoing was served
this ¢4 TW day of May, 2006, via electronic mail and first class United States Mail, postage pre-

paid, to:

Cindy Reams Martin

408 S.E. Douglas

Lee’s Summit, Missouri 64063
crmlaw@swbell.net

Debra Moore

County Counselor

Cass County, Missouri

102 East Wall

Harrisonville, Missouri 64701
dmoore@casscounty.com

Attorneys for Plaintiff Cass County
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~IN- TH'E c:mcurr COURT OF CASS COUNTY M?

Caibe e e 05 Jar 1l PﬁMﬁB o
STOPAQUELA_ORG, etal, _ " )ﬁ]lifrcﬂl_fﬂl-( ﬂﬂf_j IV
L. NTY Ct - CU
Plaintiffs, . CESSYOUNTY. o,  OASS 5P -
: Case No. CV104-1380CC

V.

AQUILA, INC.

Defendant. CONSOLIDATED WITH

CASS COUNTY, MISSOURL
Plaintif,
Casc No. CV104-1443CC

. AQUILA, INC,,

S ot ol N N o S Nd At St N N N N

bcfendani:.

FINAY JUDGMENT
CASE NO. CY104-1443CC
(SEYERED FROM CASE NO. CV104-1380CC) _

'I'hls Court convenes on Jannary 5-6, 2005, for an ewde:nha:y hearing on the Applications
for Preliminary Tojunctions filed by Plamtiff Cass Comty, Missouri and by Planiiffs
StopAquﬂa.org, et al. aggmst Aquila, Inc; These two actions were consolidated by previous
order of this Court pu:su—;rnm Rule 66.01(b). '
| Plaintiff Cass Comnty, Missouri appears by and through comnsel of rocord Cindy Reams
e Martin of Cindy Reams Martin, P.C,, and Debrz L. Moorc. Cass County Counselor. Plaintiff |
StopAquilaorg, et al. appears by and through colmsel of record Gcrard Eftink. Defsndam
Aquila, Inc. appears by and throngh counsei of rc;ord_Karl Zobrist, J. Dals}’.mmgs, and Andrew o _

Bailey of Blackwell Sanders Peper Martin, LLP. The Missouri Public Service Commission was,
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on its Motion, granted leave fo intervene in this case at the begiming of the hearing for the

limited purpose of addressing possible conflict between Section 393.170 of the Rcyisc;i Statutes

of Missour] and Scction 64.235 of the Revised Statmies of Missouri, and appears through General

Couns;zl Dana K. Joyce, and through attomeys Steven Doltheimn and Lera Sheniiell.

.On the pleadings and evidence adduced, and based upon iﬁc arguments of counsel, the
Court makes the following findings and orderss. '

1. 'I:he Cowmt, having previously conschdated these actions for _hearing. on the
respective Plaintiffs’ Applications for Prclnnma.ry Injunction, now severs Case ﬁo. CV104-
1380CC from Case No. CV104-1443CC from this point forwand, and for all purposes, pursuant

1o its discretion uder Rule 66.01(b). All findings and orders heremafter set forth relatc to Case

"No. CV104-1443CC.

2. The Court adopts as its ﬁ.ndmgs of fact all of the Joint Stipuiated Findings of Fact

entered into by the parties ag reflected in the record.

3. The Missouri Poblic Service Gommission was ‘granted leave to intervene at the

. beginning of the hearing for the Hmited pmpose herein described. At the conclusion of the

hearing, the Court remgves fhe.'_ Missowri Public Service Commission as party to these
pmwedmgs with the consent of the Missouri Public Scrvice Coramission. |

4. Becanse the Cowt has now severed Case No. CV104-1443CC from Case No.
CV104-1380CC, and becausc Plaintiff Cass Counly, Missouri and Defendant Aquila, Inc. have

Tested with n-.spact to their cvidence on Plaintiff Cass County, Missowi's Application for

Prcliminz{zy Injunction, the Court grants Plaintiff Cass County, Missouri’s pending Motion to

Advance Trial of the Action on the Merits with the hearing on Plaintiff Cass Counnty, Missouri’s
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Application for Preliminary Infunction pursuant to this Couwrt's discretion under Rule

92.02(c)(3).
3. The Court fnds that the reference in Section 64.235 .of the Revised Statutes of

Missouri to “such” development is ejther vagne or oonstructivﬁly meamngless and likely was

intended by the legislaturc to mean “a” or “ény" development. However, this Court specifically

makes 1o conclusions of law regarding interpretation of the ward “such™ as used in Section

64.235. The Court bases its conclusions of Iaw in this case as follows:

THE COURT FINDS that either Aquila’s Cass County Franchise must give Aquila the

specific authomy to build a power plant within Aquila’s certificated drea or service temritory, and
that Aquila’s 1917 Franchisc with Cass County does not; or that Aqm.la must obtain a “specific
authorization” in its certificate of public convenience and ‘ne'cesmty, pursuant to the provisions of
Sacnon 64.235 of the Revised Statutes of Missourd, to build a power plant within its cortificated
area. or service tcmtory from thc Missouri Public Service Comrnission, and that Aquila ] has not.
THE COURT FURTHER FINDS that to rule otherwise would give pmrately owncd
public ulilities the umfettored power to be held wmaccomntible to anyone ofher than the
Department of Natural Resources, the almighty- doBar, or supply and demand mgwdiné the

location of powﬁ-pla.r’rts. No one else has such infettered power; not landfills, bedrock quarties,

_and l?Qt.PIQBGSSiJJgPlEmS-' Atthough not any of these are exactly on point, even the Missourj

Highway and Traﬁspoﬂation Conmmission has to go t;m:ougli the condémmation process before a
*n

‘cirtnit court regarding roads. Roads and Jandfills, at |cast, arguably have as much to do with the

public good 'ahd-wc_ifare as power plafits. The Court simply does not believe that such unfettered

power was irftended by the legistature-to-be granted topublicutiities:

.
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THE COURT FURTHER FINDS that frreparable ham to Plaintiff Cass County is both

- actual s it concems potential damage to county roads and presumed by Iaw as the Defendant’s

p-mposed actmns violare existing County Ordma.uces_

o IT IS TBEREFOR.E ORDERED, ADIUDGED AND DECREED that Count 1 of Plaiotiff -~

. Cass County, Missouri’s First Amended ?ennon requesting a Declaratory Fedgment is dfsmissed

without prejudice Qt!l?l_aintifﬁ's request as effectively duplicative of the reliel heremafter. granted
; S |
Unde}‘COL‘IHt]I. E T T . . . . B e s tem et oo
IT IS FURTHER ORDERED, ADJUDGED" AND DECREED that Judgment is hersby

enfered In favor of Plaimtiff Cass County, Missouri, and against Defendant Aquila, Inc, on Count

I of Plaintiff Cass County, Missouri’s First Amended Petition. Plaintiff's roquest for a

.temporary restraining order and for a preliminary injunction restraining construction of the

Pec_uliar Substation and the South Harper Power Plant are, lha:.-éfbre, granted. Further, this
Court, having advanced the hearing and cause and determination and judgment and order of this
Court to a final judgment, herchy enters a mandatory permanent injunction against Aqm"la, Tnc
as prayed by Plabntiff Cass County, Missomi in Count II of its First Amended Petition, .es
follows: | S
Adquila, Inc., mﬂallo&exsactmgmccnaertwrﬂt,aiﬂmdmtlonof on behalf of, under -
confraci with, or otheywiss in cnllaborahon wrth Aquila, Inc., are mmda.torily and pennancnﬂy
operatmg the Peculiar Substation,.and are ordered fo rcmove, al Aguila, Inc.’s expensg, all

fmprovements, fixturcs, attacthments, eqiipment or apparatus of any kind or nature inconsistent

with ap agricultural zoning classification placéd, affixed or constructed at anytime, whether
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belore or after this Judgment, Dpen the South Harper Power Plant or Pecnliar Substation sites

described in the evidence,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the permancat

injunction hercin entered. agamst Aquila, Inc. will be suspended, pursuant to this Couri’s

discretion under Ruje 52.03, during the pendency of any sppeal by Aquila, Inc. from this Court’s '

Judgment, subject to aﬁd conditioned npon Aquila, Inc, posting a $350,000.00 cush or sure.ry
appéai bond in form satisfactory to the Court for the security of the rights of Cass County,
Missourl. The bond shall reflect that Aquila, Inc. is h"..-‘.ld and firmly }'Jotmd umto Plaintiff Cass |
County, Missour in the sum of $350,000.00 for the payment of which Aquila, Inc. and its surety,
it a;c-»plicablc, bind themselves, on the condition that in the event the permanent injunction herein
granted becomes a. final non-appealable judgment, andfor is z-afﬁrfncd crn_.agipcal, then the bond
shall be available to satisfy such damages, if any, deemed by the Court to have been mcuwrred by
Plaintiff Cass Cownty, Missousi; otlierwise the obligation shall be void. The Court finds that
Plaintiff Cass Couvnty, Missouri has stipulated to o waiver of its Tights under Rule 92,04 to seek
from the Cowtt of Appeals relicf inc:msiste'nt with this Court’s suspension of the mjunction
pending appeal |
IT IS SO ORDERED AND JUDGMENT IS HB;REBY ENTERED, EACH PARTY TO

BEAR ITS OWN COSTS. ' '

| {Zb1e Toseph P. Dandurend )\
-’(‘ SAS e. osep] ‘

-
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INTHE CIRCUIT-COURT OF CASS COUNTY, MISSOURI .

CASS COUNTY, MISSOURI, ) CFED
) CIRLULT CLERK
SASS COUNTY. MO,
Plaintiff, )Y '
) . .
v ) Case No. CV104-1443CC -
) )
AQUILA, INC., )
)
Defendant. )

Bond #8687774

APPEAL BOND

Know all persons by these presents, that we, Aquila, Inc., as principal, and Fidelity and

Deposit Company of Maryland, 3910 Keswick Road, Baltimore, MD_ 21211, as Surety, are

held ‘and firmly bound unto plaintiff Cass County, Missoﬁ'i in the sum of $350.000.00, the

. payment of which, well and truly t be made, we bind owrselves and our successors, jointlyand -

severally, firmly by these presents.

The condition of the above obligation is such that whereas Cass County, Missouri has, in
the Circuit Couit of Cass County, Missouri, in the above-entitled cause therein pending, received
a judgment granung it a2 permanent injunction against Aquila, Inc.; whereas Aquila, Inc. intends,
according to law, to take an appeal from said jﬁdgment and wishes that the injunction be stayed
during the pendency of said appeal; and whereas Cass County, Missouri claims that it may incur
damage during the pendency of said appeal;

Now, THEREFORE, this Appeal Bond shall remain in full force and effect, unless and

until it shall be made void, without further action of Aquila, Inc, or the Surety, if for any reason
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(1) the appeal is dismissed or the judgment is affirmed and, in either case, Aquila, Inc. does

satisfy any such damage alleged, proven and reduced to judgment by Cass County, Missouri in

accordance with law, or (2) the said judgment 6f the Circuit Court is set aside.

Signed, sealed and dated at Kansas City, Missouri, this 10th day of January, 2005,

-TL

Approved this [ | day of January, 2005.
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Karl Zobrist (/ %o #28235
J. Dale Youngs O #36716
Andrew Bailey MO # 49610
4801 Main Street, Suite 1000

Kansas City, Missouri 64112

(816) 983-8000

(816) 983-8080 (FAX)

Attorneys for Defendant Aquila, Inc.
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STATE OF MISSOURI

COUNTY OF JACKSON

On this 10th day of January, 2005, before me Judith K. Jedlicka, a Notary Public .
in and for the said County of Jackson, State of Missouri, residing therein, duly
commissioned and sworn, personally appeared Paige M. Turner, known to me to
be the Attorney-in-Fact of Fidelity and Deposit Company of Marviand, the
corporation that executed the within instrument, and acknowledged to me that
she subscribed the name of Fidelity and Deposit Company of Marvland thereto
and her own name as Attorney-In-Fact.

Notary Public in and for the County of
Jackson, State of Missouri

JUDITH K. JEDLICKA
Notary Public - State of Missourt
ned in Jackson Gourty
My Gommission Expires Dec. 13, 2007

gA\notarymo,sam
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IN THE CIRCUIT COURT OF CASS COUNTY, MISSOURT

IMEFER 15 PH |+ 37

CASS COUNTY, MISSOURI, )
. ' FILED
o )  CIRCUIT ELERK -
Plaintiff, ) ASS COUNTY, Mo,
) :
V. ) Case No. CV104-1443CC
)
AQUILA, INC,, ) Bend No. K07339033
_ )
Defendant. )

BOND

Know all persons by these presents, that we, Aquila, Inc., as principal, and Westchester

F;ire Esuance Company, 525 West Monroe, Chicago, IL 60661, as Surety, are held and
| firmly bound unto plaintiff Cass County, Missouri in the maximum sum of $20,000,000.00, the
payment of which, well and truly to be nqade, we bind ourselves and our successors, jointly and
severally, firmly by these presents.

 The condition of the above obligation is such that whereas Cass County, Missouri has, in ~
the Circuit Court of Cass County, Missouri, in the above-entitled cause therein pending, received .
" a judgment dated January 11, 2005, entering a permanent injunction against Aquila, Inc.; :
whereas Aquila, Inc. has secured an order from the Circuit Court dated on .or about February
14™ 2006 which temporarily suspends to May 31, 2006 enforcement of that porﬁon of the
permanent injunction which requires the dismanﬂing of the South Harper Plant and the Peculiar
Substation as those facilities have been commonly referred to in this cause, and Whlcﬁ
temporarily mspends to May 31, 2006 enforcement of that portion of the permanent injunction
which prohibits operation of the Peculiar Substation aﬁd the substation at the South Harpcr

facility, and which reiterates Aquila’s obligation to comply with that portion of the permanent

- du.
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iﬁjuﬁdﬁon which prohibits operation of the South Haxper Plant; whereas Cass County, Missouri :
¢laims that it may incur dainage if Aquila, Inc. fajls to comply with this orde;; and whereas, as a
condition of the order’s effectiveness, the Circuit Court has mandated the posting- of this Bond;

NOW, THEREFORE, this Bond shall remain in full force and effect, unless and until it .
ghall be made void, wiﬁ;mut further action of Agquila, Inc. or the Survety,. by: (1) Aquila’s
satisfaction of any such damage alleged, proven and reduced to judgment by Cass Courity,
Missouri in accordance with law, and and arising from Aquila’s failure to comply with the order;
or (2) the order is set aside or dissolved.

Signed, sealed and dated at Kansas City, Missouri, this 14th day of February, 2006.

Respectfully submitted,

7. Dale(Youngs M@ ¥36716 "

BLACKWELL SANDERS PEPER MARTIN, LLP
4801 Main Street, Suite 1000

‘Kansas City, Missouri 64112

(816) 983-8000

(816) 983-3080 (FAX)

Attorney for Defendant Aquila, Inc.

=YW/o)an

. Aguila, Inc., Principal

%mhmmcﬁ Com y |
. s

S'urety
Pai ge urner, Attorney-in-Fatt

(Cirtuit Judge w

KC-1366586-1 2
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STATE OF MISSOURI )
) ss:
COUNTY OF JACKSON )

On this 14 day of Febtuary, 2006, before me Peggy L. Bittlker, a Notary Public
in and for the said County of lackson, State of Missouri, residing therein, duly
commissioned and swotn, personally appeared Palge M. Turner, known to me to
be the Attorney-In-Fact of Westehester Fire Insurance Company, the corporation
that executed the within instrument, and acknowledged to me that she
subscribed the name’ of Westchester Fire Insurance Company, thereto and her
own name as Attorney-Ih-Fact.

Notary Public in and for the County of
Jackson, State of Missouri

g\notarymo.sam
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Of Public Convenience and Necessity Authorizing it
To Acquire, Construct, Install, Own, Operate,
Maintain, and Otherwise Control and Manage
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Mark W. Comley, Esq,, Newman, Comiey & Ruth, P.C., 601 Monroe Street, Suite 301,

- Post Office Box 537, Jefferson City, Missouri 65102-0537, for Intervenor Cass County,

Missouri.

Debra L. Moore, Esq., Cass County Counselor, Cass County Courthouse, 102 East Wall,
Harrisonville, Missouri 64701, for Intervenor Cass County, Missouri.

Cindy Reams Martin, Esq., 408 SE Douglas, Lee’s Summit, Missouri 84063, for Intervenor
Cass County, Missouri.

Gerard Eftink, Esq., 704 West Foxwood Drive, Post Office Box 1280, Raymore, Missouri
64083, for Intervenor StopAquila.org.

John Coffman, Esg., 871 Tuxedo Boulevard, St. Louis, Missouri 63119, for Intervenors
Dition, Miller and Doll. .

Matthew Uhrig, Esq., 3401 West Truman Boulevard, Jefferson City, Missouri 65109, for
Intervenors Dillon, Miller and Doll. : :

Stu Conrad and David Woodsmall, Esg., Finnegan Conrad & Peterson, L.C., 3100
Broadway, Suite 1209, Kansas City, Missouri 64111, for intervenor Sedalia Industrial
Energy Users Association.
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Elvin $. Douglas, Esq., Crouch, Spangler & Douglas 117 South Lexington Stréet, Post

Office Box 280, Harrisonville, Missouri 64701, for intervenor the City of Peculiar, Missouri.

David C. Linton, Esq., 424 Summer Top Lane, Fenfon, Missouri 63028, for Intervenor
Southwest Power Poal, Inc.

Mark Wheatley, Esq., Assistant Public Counsel, 200 Madison Street, Suite 650, Post
Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public Counsel and

the public.

Steve Dottheim, {era Shemwell and Nathan Williams, Esq., Associate General
Counsels, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri
Public Service Commission.

REGULATORY LAW JUDGE: Ronald D. Pridgin

PORT AND ORDER

Procedural History

On January 25, 2006, Aquila, Inc., applied fo the Missouri Public Service
Commission for a certificate of convenience and necessity for its already-built South Harper
Facility and Pecuilar Substation in Cass County, Missouri. The Commission established
February 27 as the deadline for interested parties to intervene. The following parties filed
applications to intervene: Sedalia Industrial Energy Users’ Association; StopAquila.org;
Cass County, Missouri; the City of Peculiar; Frank Dillon, Kimberly Milter, and James E.
Doli; and Southwest Power Pool, Inc. The Commission granted those applications.

The Commission held an evi&entiaw hearing on April 26-28, May 1, 3, and 4, 2006.

The Missouri Public Service Commission, having considered all of the competent and

' Amore complete procedural history of the events leading up to this case may be found in the Commission's
Order Clarifying Prior Certificates of Convenience and Necessity in Case No. EA-2005-0248 (April 7, 2005)
{rev'd by consent of parties in light of StopAquiia.org v. Aquila, 180 S.W.3d 24 (Mo.App. 2005)).




substantial evidence upon the whole record, makes the following findings O_f- fact and
conclusions of law. The Commission has considered the parties’ positions and arguments.
Failure to specifically address a piece of evidence, _bosition, or argument does not mean
that the Commission failed to consider it, but instead means that the omitted material was

not dispositive of this-decision.

-Findings of Fact

The Parties, the Facilities, Procedural Matters, and Related Decisions

1. Aquila is a Delaware Corporation with its' principal office and place of
business at 20 West th Street, Kansas City, Missouri 64105-1711.

2. Aquila is a regulated public utility corporation subject to the jurisdiction of the
Commissicn as provided by law. The Commission has authorized Aquila o conduct its
business in its certificated areas i_n Missouri through its Aquila Networks-MPS and Aquila
Networks-L&P operating divisions. As such, Aquila is engaged in prbViding electrical,
natural gas and industrial steam service in those areas of the State ceriificated to it by the
Commission, including most of Cass County.

3. Intervenor Sedalia Industrial Energy Users’ Association is an unincorporated
association consisting of large commercial and industrial users of natural gas and
electricity.

4, Intervenor StopAquila.org (*StopAquila™ is an unincorporated association of
individuals, some of whom reside in Cass County, Missouri.

5, Intervenor Cass County, Missouri (*Cass County”) is a County of the State of

Missouri and is a first-class, non-charter county.




8. Intervenor the City of Peculiar ("Peculiar’) is a city of the fourth class of the

State of Missouri.

7. intervenors Frank Dilion, Kimberly Miller, and James E. Doll (“Certainl

Residents of Cass County”) are individuals residing in Cass County, Missouri.

8. Intervenor the Southwest Power Pool, Inc. (“SPP”) is a not-for-profit

corporation organized and existing under the laws of the State of Arkansas. SPP, a FERC-
approved regional fransmission organization (*RTO"), serves more than 4 million customers
and covers a geographic area of over 250,000 square miies_ SPP's membership includes
13 investor-owned utilities, 7 mun-icipal systems, 9 generation and transmission co-ops and

several independent power producers and power marketers. Aquila joined the SPP

Regional Tariff on July 1, 2005, after the transmission facilities for South Harper and the

Peculiar substation were in-service. SPP administers open-access electric transmission

" service in several Midwest states.

8. The Staff of the Commission traditionaily appears as party in Commission
preceedings and is represented by the Commission’s General Counsel.

10. AquilaAand its predecessors have been operating electric transmission and
distribution systems in unincorporated Cass County for nearly 90 years pursuant to
authority from this Commission and a franchise from Cass County.

11. The twé tracts of real estate which are the subject of Aquila's application
herein are identified as follows: {a) an approximate 74 -acre tract of real estate at or near
243rd Street and Harper Road, and generally located in parts of Sections 29 and 32,
Township 45 North, Range 32 West, in Cass County, Missouri (hereinafter, “Tract A"); and

{b) an approximaté 55-acre fract of 'r_ea! esfate at or near 203rd Street and Knight Road,
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and generally located in the northwest quarter of Section 5, Townsh.ip 45 North, Ra‘ngé 32
West, in Cass County, Missouri (hereinafter, “Tract B”).
-12.  Tracts A and B are located within Aquila’s certificated service area.

13. Tracts A and B are located in unincorporated Cass County, Missouri.

14. Cass County’'s 1991 Comprehensive Plan (Ex. 103), 1997 Comprehensive
Plan Update and Zoning Ordinance (Ex. 104), 2003 Comprehensive Plan Update and
Zoning Ordinance (Ex. 105}, and 2005 Comprehensive Plan Update and Zoning Ordinané:e
{Ex. 108) reflect changes in Cass County’s land use plans and intended impiementation of
those plans over time.

15.  Cass County's 2005 Comprehensive Plan establishes multi-use tiers in which
non-égricu]tural uses “such as commercial and industrial uses” are encouraged. TractAis
located in such a multi-use tier, as is the portion of Tract B on which the South Harper
Facility is located.

16. The South Harper Facility includes a peaking power production plant
consiéting of three natural gas fired combustion turbines — each having a nameplate rating
of 105 megawatts - and an associated electric transmission substation situated on
appfoxi_rnately nine acres of the 74-acre fract of land.

17.  The Peculiar Substation, a related electrical transmission substation, utilizes’
approximately 7.5 acres of the 55-acre tract of land.

18. By letter of November 5, 2004, the Exeputive Director of the Commissi:on
stated that the Commission was aware of Aquila’s plans to construct additional natural gas

fired generation in the Company’s service territory near the City of Peculiar and that no




additional authority was necessary fforﬁ the Commission with regard to said constructidn by
Agquila,

19.  OnJanuary 11, 2005, the Honorable Joseph P. Dandurand, Circuit Judge of
Cass County, issued a judgment in Cass County Case No.CV104-1443CC (*Final
Judgmenfj. The Finai Judgmeht read, in part, that Aquila was enjoined from constructing
and operating the South Harper Facility and the Peculiar Substation. Aquila posted an
Appeal Bond on January 11, 2005, that was approved by the Circuit Judge and that
suspended the effect of the injunction pending the appeal of the Final Judgment.

20. A Notice of Appeal was filed by Aquila on January 12, 2005, in the Circuit

- Court of Cass County regarding the Final Judgment. Aquila’s appeal of the Final Judgment

- in Case No. CV104-1443CC was assigned Case No. WD64985 in the Missouri Court of

Appeals, Western District.

21.  OnJanuary 28, 2005, Aquila filed its application with the Commission, Caée
No. EA-2005-0248, seeking specific confirmation or, in the alternative, the issuance of
certificates of convenience and nepe'ssity authorizing it to construct, install, own, operate, -
control, manage, -and maintain the Facilities on Tracts A and B. The syllabus of the
Commission’s ruling in that case (which has since been vacated by this Commission) is that
the order “clarifies prior certificates of convenience and necessity of Aquila, Inc., and
confirms that, in order to serve its customers, Aquila has already been granted specific
authorization to build its South Harper Facility and Peculiar Substation.”

22.  In order to provide reliable and adequate service to its customers, Aquila

constructed the South Harper Facilities. Construction was completed during the summer of




2005, and the Facilities were placed into commercial operation and began serving Aquila's
customers dun‘ng‘ late June and early July, 2005.

23.  On December 20, 2005, the Court of Appeals issued its opinion in Case
No. WD64885, SfopAquila.org v. Aquila, inc., 180 S.W.3d 24 (Mo. App. 2005), in which the'

Court of Appeals held, in part, as follows:

Because we find that Aquila qualifies for an exemption under section 64.235,
and because Aquila did not seek a permit from the county commission before
commencing construction of the South Harper plant and Peculiar substation,
we must determine whether it has been authorized by the Commission to
build these facilities and, thus, is exempt.

* % *

if we consider the Public Service Commission Law as a whole and bear in
mind the essential purposes of public-utility regulation, it becomes clear that
a Commission order granting a service ferritory to one utility does not
function as the "specific authority" required for the construction of an electric
plant under section 393.170.1 in derogation of county zoning authority.

Lk ok x

For these reasons, we affirm the circuit court's judgment permanently
enjoining Aquila from building the South Harper plant and Peculiar substation
in violation of Cass County's zoning law without first obtaining approval from
the county commission or the Public Service Commission. In so ruling,
however, we do not intend to suggest that Aguila is precluded from
attempting at this late date to secure the necessary authority that would allow
the plant and substation, which have already been built, to continue
operating, albeit with whatever conditions are deemed appropriate.

24.  OnJanuary 20, 2006, Aquila attempted to file with Cass County requests for
special use permits concerning Tracts Aand B. Officials of Cass County would not accept
the filing of Aquila’s request citing the Final Judgment and the pending judicial review
action concerning the Commission’s order in Case No. EA-2005-0248.

25.  OnJanuary 25, 2008, Aquila filed the application which is the subject of this

proceeding requesting the Commission approve cer_ﬁﬁcates of convenience and necessity
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authorizi'ng the Co}'npany to acquire, own, operate, maintain, and otherwise control and
manage the Facilities [ocated on Tracts A and B. Aquila further requested such other
orders and findings as are appropriate under the circuﬁstances.

26. After a hearing in Harfisbnville, Missouri in Cass County Caée
No. CV104-1443CC, on January 27, 2006, Judge Dandurand extended the stay of the |
injunction portion of his Final Judgment unti{ May 31, 2006. |

27. By the Commission’s order of March 2, 2006, Sedalia Industrial Energy Users’
Associafion, StopAquila, Cass County, Peculiar, Certain Residents of Cass County, and
SPP were granted intervention in this proceeding.

28, In connection with the application, two focal public hearings were held on
Ma‘.rch 20, and one local public hearing was held on March 30, ali in Ha-rrisonville, Cass
Co;.!nty, Missouri, at which time over 50 witlnesses appeared and testified.

29. Intervenors StopAquila and Cass County each filed a motion to dismiss the
application. These motions were denied by the Commission's orderissued April 20, 2008.

| 30. Evidentiary hearings were held in Jefferson City, Missouri on April 26, 27,
and 28, and May 1, 3, and 4, 2008, and testimony and certain exhibits were admitted into
evidence. Foilowing the submission of posthearing briefs and proposed reports and orders,

the matter was submitted on the record.

Need for the Facilities

31. Aquila was a party to a Power Sales Agreement dated February 22, 19989,

_(“PPA”) that ekpired on May 31, 2005. The PPA provided that Aquila could take up to




500 MW of capacity during the summer months and 320 MW in the winter months.? The
Facilities were constructed to partially replace the electricity Aquila was obtaining under this.
PPA and to meet increased customer demand. |

32.  Aguila issued a RFP and using MIDAS Gold and Realtime models, Aquila
evaluated potential alternative resources. The lowest cost scenario under base conditions
was with a plant with 5 combustion turbines (CTs), but Aquila deéméd the 3-CT
South Harper plan to be its “preferred plan.”

33.  Aquila decided not to enter into another purchase power contract with Calpine
because the contract Calpine offered proposed higher prices and provided for significant
operating constraints. The Aries plant is a combined cycle unit, which is an intermediate
type plant and not a peaking facility.

34. Inaddition to the need to replace the Aries PPA, Aquila also needs capacity
and energy to meet growth in its Missouri customers’ electrical needs.

35. Once Aquila had decided to move forward with the South Harper Facility,
Calpine did attempt fo provide an unsolicited one year purchased power agfeement
However, the Calpine short term offer did not excel over the long term decision to build,
and, by the time the offer was received, Aquila had incurred sunk costs in pursit of ihe
self-build p-lan.

36. InJanuary o_f.2004, Aquila informed the Staff and the Pubiic Counsel that it
would pursue a self-build option. Before and after this announcement, the Staff had been

receiving resource planning updates from Aquila about every six months, and Aquila used

2 The power was supplied from a merchant plant—the Aries plant located in Cass County—that an
unregulated Aquila affiliate had owned with Calpine at one time. Before the PPA expired, Aquila’s affiliate
had sold its interest in the plant to Calpine.
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some of the Staff's suggestions as guidance for its self-build plan. [fthe Facilities were not
in service in June 2005, Aquila would need to add capacity fo meet load aﬁd reéerve
requirements, and the cost of other options were higher than building the South Harper
Facilities. |

37.  While Aquila may also need baseload capacity, Aquila’s load is unique inthat -
it needs generation capacity suited to meeting peak demands.

38.  Thisneed for peaking capacity is driven by the high percentage of residential
customers on Aquila's system who are very weather sensitive and have a highly variable
load. Because Aquila needed capacity to serve these customers, combustion turbine units
such as those at the South Harper Facllity are appropriate.

39.  Aquila's fransmission system planning department completes a fen-year
transmission planning study every three years. The 2002 study analyzed the Grandview,
Belton, Harrisonville, and Pleasant Hilt area. A critical issue was identified regarding the
amount of load on tﬁe 69 kV system and the ability to adequately serve it. A number of
options were analyzed, all of which were viewed as ‘costly. By upgrading the local
transmission system in conjunction with construction of the Facilities, Aquila was able fo
improve the fransmission system reliability to the growing western area of the service
territory of Aquila Networks-MPS.

403.  During the months of July through December of 2005, the South Harper
Facili;ty was operated for-a total of 429 hours on 57 days, representing nearly 74,000 MWh
of power generation fdr Aguila Networks-MPS system customers.

41.  The Facilities have been incorporated into SPP's expansion plan and will

provide the energy consumers with greater access to generation resources in the region,
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improve the reliability of the bulk transmission system, improve the overall efficiency and
economics of transmission operations, and provide reactive support to the local loads and
the overall system.

42.  The residents of Cass County who have stated opposition to the Facilities,
even if they are not direct Aquila cﬁstomers, will be served by the energy and capacity
generated by this plant. The Peculiar Substation will relieve the load on other transmission
facilities in southern Kansas City and benefit the overall operation of the transmission
system in that area. This aﬂdftion will improve the reliability of the system in this growing
area.

43, There is a public need for the Facilities and related services.

Site Selection and Land Use Matters, Including Zoning and Other Issues

44.  Cass County has two employees inits Planning and Zoning Department who
perform actual planning functions. Neither of these employees is a certified land use
planner. If Aquila filed a speciél use permit application for a generating or transmission
facility today, the County would have to hire an outside consultant because the issues
associated with such a facility are simply “more than a one or two-rﬁan shop can handle.”

45. Theissue of the appropriateness ofthe Facilities in their respective locations
has been the subject of extensive briefing, argument, and written and live testimony in this
proceeding. Witnesses were subjéct to detailed cross-examination by both legal counsel

for the partiés and members of this Commission.

3Tr. vol. 10, p. 1361.
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46.  As part of Aquila’s Integrated Resource Plan ("IRP”) and in response to a
request for proposa!é (*RFP") for capacity and energy for Aquila which was issued on
January 22, 2003, a site selection study was prepared by Sega Inc. (“Sega’}, an
engineering firm, on behalf of Aquila. The RFP provided constraints such as delivery points
and availability which were factors in the site study.

47.  Apreliminary study performed by Sega, at the direction of Aquila for siting of
the Facilities, generally evaluated five different tracts of land in Cass County. This initial

effort identified one fatally flawed site and recommended a site north of Harrisonville which

became known as the “Camp Branch” site. The study was later expanded to include three

more sites. The expanded study ranked each site and recommended the Camp Branch
site as the best location.

48. On July 13, 2004, Aquila’s Special Use Permit Appiicafion (No. 2589) was
taken up by the Cass County Planning and Zoning Board. Darrell Wilson, Zoning Director,
noted that the applicant for the special use permit would be given one hour to speak. The
opposition would then have one hour, and the applicants would have 15 minutes for
rebuttal. The proceeding began at 7.00 p.m., witnesses were sworn, and a few preliminary
matters were addressed. Robert Hardin, Chaimman of the Planning Board, stated that
redundancies would not be appreciated and that there should not be rehashing of positions
and opinions. He referred to Aquita’s appl.ication as significant and said that he wanted all
the facts to be brought forth on both sides of the issue. After Aquila presented its case,
approximately ten people spoke in opposition fo the application. Aquila representatives
spoke for approximately 15 additional minutes, and Scott Michie, the consultant planner for

the Planning Board, then made some comments. The Chairman then noted that the
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Board’s staff had already stated their opinions, said there may be some questions by the

~ Board, and then a vote would be taken. Following questions from the Board, a motion was

made to approve Aquila’s application. A vote waé taken, and the Chairnan noted that the
motion was voted down with a 0-6 vote. Me then said the recommendation for denial of
Aquila’s application would be forwarded to the Board of Zoning Adjustment. The hearing
was adjourned at 9:45 p.m.

49.  Afterthe Cass County Planning and Zoning Board recommended to the Cass
County Board of Zoning Adjustment.{“BZA") denial of the special use permit for the
Camp Branch site, Aquila sought guidance from Cass County Commissioner Mallory on the
expected actions of the BZA. C(-)mmissioner Mallory, who served as the Chairman of the
BZA, advised Aquila that its application had a snowball’s chance in hell of being approved.4

50. Based upon Commissioner Mallory’s guidance, Aquila turned to alternatives
which included the option to relocate the site for the Facilities to a community that had
made overtures fo Agquila. Agquila then began discussions with those communities,
including the City of Peculiar.

51. Aquila also requested that Sega’s investigation be expanded further to
include the communities that had expressed interest in locating the Facilities, and Sega
then evaluated and ranked twelve sites according to specific criteria.

52. Sega applied nine engineering criteria, and Sega personnel visited,
photographed, and observed each site. Further, Sega cataloged and evaluated the

physical aftributes of each site. FEach site was examined for: adequacy of size and

-configuration for an overall plant layout template; the Ioéation relative to Aquila’s existing

4 Tr. Vol. 10, pp. 1371-1372.
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electric transmission grid; for proximity to adequate nétural gas supply lines; location and
adequacy of water supply lines; proximity to existing sanitary sewer services; and access.

53. Sega also examined each site for the ability to obtain permits in a timely
fashion and evaluated each site for the likely schedule required for acquisition, permitting,

and construction of the plant. Acquisition costs for the South Harper site were considered

reasonable, a willing seller was ready to move forward, the City of Peculiar was favorable to

annexation and tax exempt financing, and there appeared to be local support for the
project.

54,  The geographic and geologic features of the site appeqred appropriate, there
were major gas pipeline lines located on the property, an existing compression station was
located adjacent to the proposed site, a competing gas transmission pipeline was located
only about two miles to the south, and water capacity appeared to be adequate.

55. Cass County is an area with rapidly increasing population and energy
demandr so that siting a power plantin Cass County would put the plant where Aquila’s ioad
is increasing. With the increasing demand in this service area, and the need for residential
peaking power, the South Harper Facility is -a better choice to meet Aquila’s customers’
needs than Aries, which is an intermediate unit with an optimal running time‘ of 12 hours.

56.  The location of the South Harper Facility is geographically diverse from
Aquila's other Missouri electric power generating plants. |

57. There are two ad\./antages of locating plants apart geographically: (1) it
reduces the likelihood of losing power from multiple plants at the same time due to a

common failure—for example, inadequate fuel gas pressure, and (2)it reduces

14




dependence on the same transmission paths (or lines) to serve customers which reduces
losses and the risk of 6verloadin§ the trénsmission system.

58. There are natural gas pipelines and transmission lines near the South Harper
Facility with sufficient capacity to serve it.

59.  The availability of two natural gas lines with sufﬁc%ent capacity to serve the
plant enhances power plant reliability and provides competition in sale of the fuel used by
the South Harper Facility.-

60. A comparison of land use near the Facilities with land use near other power
plant sites indicates that land use in the vicinity of simple-cycle generation plants includes
sparsely populated agricultural, residential and industrial areas. The South Harper Facility
is in an “agricultural® area With a housing densify that is "rural” in nature. This type of iand
use is not uncommon in the vicinity of these types of electric generation plants in Missouri.
In some cases the population density around these types of plants is relatively dense,
approaching that of a residential area, but often the current housing density around the
géneration plant includes homes that were buiit after the generation plant was operating.

61.  The loccation of the South Harper Facility site drove the location of the 345 kV
to 161 KV substation northwest of Peculiar — the Peculiar Substation. The Peculiar
Substation was also located to minimize the needed right-of-way distance and take
advantage of an existing 69 kv ﬁght—of—Way.

82. Regardiess of the existence of the South Harper Facility, there is.a need fora

'substation at or near where the Peculiar Substation is sited.

63. CassCounty’s Comprehehsive or Master Plan establishes the “vision” of the

community from a land use planning perspective. The County’s zoning ordinances are a
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means by which that vision may be implemented. If applications for zoning changes are in
accordance with the Comprehensive Plan, they are presumed to be reasonable.

64. Cass County’s current 2005 Com'prehensive Plan establishes that the area
encompassing the South Harper Facility and Peculiar Substation is designated as a
"multi-use tier.” Multi-use tiers are areas near cities and towns where non-agriculturai
development, such as commercial and industrial uses, is encouraged. These areas are:
(1) positioned as transition éreas from urban to rural densities; (2) located either along rural
highways or major arterials, or close enough to them to provide access to non-agricuitural _
traffic; and (3) developed for a mix of land use, including industrial uses.

65. Cass County has represented that Exhibit 102, offered by Cass County and '
received into evidence near the end of the evidentiary hearings in this proceeding, is a map
of Cass County’s zoning as of 1999,

66. During the evidentiary hearings, Presiding Cass County Commissioner
Maliory testified that Exhibit 102 is the map adopted by reference in Cass County’s
February 1, 2005 zoning ordinance. That ordinance repealed Cass County's prior zoning
ordinance. A comparison of Exhibit 102 with the Comprehensive Plan Update-2005 Land
Use Tiers map, found as Schedule WW-10 to the surrebuttal testimony of Staff witness
Wood and following page 38 of Exhibit 118, reveals the municipal boundaries do not match;
those of the Comprehensive Plan Update-2005 Land Use Tiers map encompass more
territory than those of Exhibit 102.

g7. _ Presiding Cass County Commissioner Mallory was unable to correlate the _
Classification of Zones found at page 27 of Exhibit119 with the zones. drawn on

Exhibit 102. Cass County offered and the Commission received into evidence Cass
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County’s 2005 Zoning Order (Exhibit 08), 1997 Zoning Ordinance (Exhibit 104) and 1991
Zoning Ordinance (Exhibit 103). The second page of each includes. a provision that
expressly repeals prior zoning ordinances upon adoption of the new ordinance. Moreover,
the 2005 ordinance includes, on page 27, a table that associates a symbol with a zone
name and, on page 28, a table that correlates current zoning districts with prior repealed
zoning districts. The districts do not correspond with the legend shown on the Exhibit 102
zoning map. Additionally, the zoning district tables in the 1997 (at page 25) and 1991 (at
page 23) zoniﬁg ordinances do not correspond with the legend shown on the Exhibit 102
zoning map.

68.  Exhibit 102 has not been updated since 1999 and may not be consistent with
either Cass County’s 2003 Comprehensive Update Plan or-its 2005 Comprehensive
Update Plan.

69.  Offurther significance, the Exhibit 102 zoning map indicates in the lower right-
hand comer that the roads shown on the map are those as of 1971 and 1872. The experts
Cass County has retained in the past—Bucher, Willis & Ratliff Corporation—to assist it in
de\(eloping its land use plans and zoning ordinances since at least before 1991 did not
testify in this case.

70. Cass County maintains that the locations 6f the South Harper Facility and

Peculiar Substation, Tracts A and B, are currently zoned “agricultural.” The County’s

Zoning Order makes it clear that the intention of such a classification is not to encourage

the development of ‘low density residential areas.” In-fact, the developmaent of a power

plant, as well as a number of other industrial uses, is permitted with a special use permit.

~ This variety of permitted uses includes commercial feediots, metal and coal mining,
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sawmills, fertilizer mixing facilities, railroad switching and terminal services, airports,

sewage syst_ems, and sanitary landfills.

71.

An evaluation of the evidence in this proceeding, including factors and

policies set out in the County’s Comprehensive Plan and Zoning Order, demonstrates that

the Facilities are appropriate and comparable uses for the areas. For example:

Cass County Presiding Commissioner Gary Maltory characferized the
Facilities as "light industrial uses.”

The area of the South Harper Facility is clearly a transition area from an
urban to rural density as can be seen from the increased density of
residential housing as one travels northeast from the plant toward Peculiar.
The Facilities are near Peculiar, and both have access to roads with access
to major arterials, and rural and other highways.

The Facilities will not result in any meaningful increase in traffic in the areas.
A variety of services are available to the sites, inciuding electricity, water, fire
and police protection.

There is no evidence of any nuisance or interference by the Facilities with
farrﬁing operations. The entire northern section of the South Harper Facility
site is occupied by a farm, and Aquila had previously committed to leave that
section as undeveloped farm land.

Neither the South Harper Facility nor the Peculiar Substation occupies the
eﬁtirety of thé parcels on which they sit — both comprise only 13 ﬁercent of

the total parcel.




72.

There is no evidence of any violation of environmental or cther permits or
regulations by the Facilities. There is no evidence of any adverse health
impacts that have been shown to be associated with the Facilities.

Neither property is located within the 100-year flood plain.

There are no issues regarding actual or potential disturbance of significant
natural resources at the sites.

There are no issues regarding stormwater runoff at the sites.

There are no issues regarding drainage easements at the sites.

Neither parcel has any chance of being part of a residential subdivision.
There are no applicable yard or open space requirements.

The Facilities are significantly set back from the roadways, and have been
landscaped and bermed (where natural shielding does not already exist) to
reduce their visual impact.

The location and size of the Facilities in relation to adjacent sites, as well as

the nature and intensity of the use of the Facilities in relation to those adjacent uses, also

militates in favor of a finding that these Facilities are appropriately located. Specifically, the

South Harper Facility is adjacent to a 6.4-acre gas compressor station facility which has

been in existence in the area for more than 50 years. The South Harper Facility is fully

compatible with this preexisting industrial use.

73.

At no time during the Peculiar annexation process that was eventually

aborted, nor during the tirme of Aquila’s grading permit process, did Cass County raise any

issues about the fand use being proposed by Aquila and the City of Peculiar for the

South-Harper site.
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74. The location and design of the Facilities are consistent with sound planning
principles, were sited using defensibie planning practices, are compatible with the
surrounding development, and are coﬁsistent with the Cass County 2005 Comprehensive
Plan and Zoning Crder.

75. The 2005 Plan is designed to balance local land use pelicy with the type and
nature of growth that Cass County is experiencfng, and the County’s 2005 Comprehensive
Plan acknowledges that limits on development must be balanced with private economic
interests.

76.  The 2005 Plan provides far a multi-use tier which encourages non-agricultural
uses such as commercial and industrial uses. The Facilities are located in such a multi-use
tier.

77.  There are no anticipated health effects from air emissions, and an air permit
was issued by the Missouri Department of Natural Resources because the emissions wil]
not significantly cause or confribute to a degradation of air quality in the area.

78.  Aquila has taken a number of measures to further mitigate impacts on its
neighbors.

79. The Facilities were designed to meet the County's residential noise emissions
standards, and Aquile has embarked on projects to reduce the sound levels even further.
Notably, Cass County has a "noise” ordinance that regulates acceptable sound levels in
unincorporated areas of the county and no one has filed any formal complaints with Cass
County alleging sound from the South Harper Facility violates Cass County’s “noise”
ordinance. Approximately 1,200 trees and shrubs were planted on the greunds and

neighboring properties, and Aquila consulted with neighbors regarding landscaping.
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B0.  The Peculiar Substation site is 55 acres, of which only 7.5 acres is being used
for operations. The Scuth Harper Facility site has a total of 73.6 acres, and the footprint for
the plant and.substation is only 9.3 acres. Aquila is using approximately 13 percent ofthe
land area for the Faciliies. The remainder of the property consists of “buffer zones.”

81.  Aquita’s original land purchase for the Facilities included 35 acres north of the
plant in excess of what was needed for the Facilities. Aquila has committed to leaving this
land undeveloped as an additional “buffer zone” between the Facilities and the residential
neighbors.

82. Over 250 local residents have signed letters of support for the Facilities, and
Aquila worked with the Grand QOaks subdivision developer and the twenty current fesidents
to design the Peculiar Substation on Tract B, and those residents are satisfied with its
design and operation. Three of the four residents outside of Grand Oaks but closest to the
Substation signed letters of support.

83. Both the City of Peculiar and the City of Lake Annette, the municipaiities
closest to the South Harper Facility, support the location of the generation plant and related
substation.

84. The locations of the Facilities on Tracts A and B are suitable based on utility

infrastructure needs and are compatible with local land use issues.

Financial Matters

85. Agquilafinanced the construction of the South Hérper Facility with one hundred
and forty miIIion dollars ($140,000,000) of tax-advantaged revenue bonds issued under the '

economic development authority of the City of Peculiar under Article VI Section 27(b) of the
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Constitgtion of the State of Missouri and Sections 100.010 througﬁ 100.200, RSMo. The
financing iésue is the subject of a case currently pending before the Missouri Supreme
Court.

86. The Facilites have been constructed, the project has been funded, and
Aquila has suffered no impairment to its credit as a result. Aquila has had the financial
wherewithal to fund the construction and operation. of the Facilities.

B7. | In 2004, the Company's consolidatéd equity ratio was approximately
32 percent. As of September of 2005, after the facilities had been constructed Aquila's
consolidated equity ratio had grown to roughly 42 percent. Despite the significant capitat
commitment necessary to fund the construction of the Facilities, the Company’s financial
condition improved.

88. Since 2002, the Company has undergone financial restructuring, and the
process continues to this day. Aquila has sold most of its non-regulated businesses, is in
the process of selling those that remain, and is in the process of selling select domestic
utility properties, with proceeds earmarked to reduce debt and further étrengthen the
Company's balance sheet, |

89. Agquilais qualified from ah operational standpoint and has the financial ability
fo own, ﬁperate, control and manage the Facilities and provide the related service, and

Agquila's proposal is economically feasible.

Londitions

90. The Staffrecommended that the Commission impose six particular conditions

on a site specific certificate of convenience and necessity for the Facilities as follows:




fil.

vi.

Roads must be'repaired at the conclusion of work to equal or hetter condition
than when Aquila first started working on this site.

Roads must be worked on at least weekly to répair any ruts or holes, and
dust abatement measures are adopted.

Sound abatement measures must be fully utilized (stack attenuatibn, turbine

acoustical enclosures, berms, frees, and strict adherence by Aquila to the |

sound limits in its contract with the manufacturer).

Emergency horns and sirens must be focused to the attention of site
personnel and not the entire neighborhood.

Security patrols must be very carefully conducted to only oversee Aquila’s
resources and not increase traffic in areas not associated with this effort.

Security lighting of the completed faciiity must be subdued and be specifically
designed to minimize “sky shine” that would impact the surrounding area.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclusions of

law.

Aquila is subject to the Commission’s jurisdiction pursuant to Chapters 386 and 393,

RSMo, and the Commission has jurisdiction over Aquila’s application.

The dominant purpose in creation of the Commission is public weifare.® The

administration of its authority should be directed to that purpose. In every case where itis

called upon to grant a permit, or to authorize an additional service to be rendered by an

authorized certificate holder, the Commission should be guided, primarily, by considera-

tions of public interest.®

5 Alton R. Co. v. Public Service Commission, 110 S.W.2d 1121, 1125 (Mo. App. 1937).
& Missouri Pacific Freight Transport Co. v. Public Service Cormmission, 288 S.W.2d 679, 682 (Mo. App. 1956).
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Section 386.6107 reads, in relevantpart, that "[t}he provisions of this chapter shall be
liberally construed with a view to the public welfare, efficient facilities and substantial justice
between patrons and public utilities.” The Commission must weigh the benefits and
detriments to all the groups affected by its decision.

in the Missouri Pacific Freight Transport Company case, the Court stated that the
“rights of an individual with respect to issuance of a certificate are subservient to the rights
ofthe public . . _.3 Additionally, in a case affirming the Commission’s grant of a certificate of
convenience and necessity to a water utility, the Court in Public Water Supply District No. 8
stated that “the ultimate interest is that interest of the public as a whole . . . and not the
potential hardship to individuals . . .*® An examination of those cases in Missouri finds that
the determination of public interest is a balancing test between public and private
interests.!° Further, “[nJo one factor is dispositive in balancing public versus private
interests. Each case stands on its own facts and circumstances.*"!

Section 386.250, jurisdiction of Commission, reads, in relevant part, as follows:

The jurisdiction, supervision, powers and duties of the public service

commission herein created and established shall extend under this chapter:

(1) To the manufacture, sale or distribution of gas, natural and artificial, and

electricity for light, heat and power, within the state, and to persons or
corporations owning, leasing, operating or controlling the same; and to gas

7 Al statutory references are to RSMo (2000} and the Cumulative Supplement (2004) unless otherwise
indicated. . ’

8 Id, citing State ex rel. Missouri, kansas & Oklahoma Coach Lines v. Fublic Service Commission, 179
5. W.2d 132; State ex rel. inferstate Transit Lines v. Public Service Commission, 132 S.W.2d 1082.

9 State ex rel. Public Water Supply Dist. No. 8 of Jefferson County v. Public Service Commission, 600 S.W.2d
147, 156 (Mo. App. W.D, 1980).

mRhefn v. City of Fronfenac, 809 S.W.2d 107 (Mo. App. 1991). See also, Hoffman v. City of Town and
Country, 831 S.W.2d 223 (Mo. App. E.D. 1992}, and Huttig v. City of Richmond Heights, 372 5.W.2d 833
{Mo. 1963).

Mg at 110,
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and electric plants, and to persons or corporations owning, leasing, operating
or controlling the same . . .

‘Section 393.140, general powers of Commission in respect to gas, water, electricity
and sewer services, reads, in relevant part, as follows:

The commission shall:

(1) Have general supervision of all gas corporations, electricat corporations,
water corporations and sewer corporations having authority under any
special or general law or under any charter or franchise to lay down; erect or
maintain wires, pipes, conduits, ducts or other fixtures in, over or under the
| streets, highways and public places of any municipality, for the purpose of
furnishing or distributing water or gas or of fumishing or transmitting
electricity for light, heat or power, or maintaining underground conduits or
ducts for electrical conductors, or for the purpose of collecting, carrying,
treating, or disposing of sewage, and all gas plants, electric plants, water
systems and sewer systems owned, leased or operated by any gas
corporation, electrical corporation, water corporation, or sewer corporation.

‘ (2) Investigate and ascertain, from time to time, the quality of gas or water
supplied and sewer service fumnished by persons and corporations, examine
or investigate the methods employed by such persons and corporations in
| manufacturing, distributing and supplying gas or electricity for light, heat or
a power and in transmitting the same, and in supplying and distributing water
for any purpose whatsoever, and in furnishing a sewer system, and have
| power to order such reasonable improvements as will best promote the
public interest, preserve the public health and protect those using such gas,
electricity, water, or sewer system, and those employed in the manufacture
and distribution thereof, and have power to order reasonable improvements
and extensions of the works, wires, poles, pipes, lines, conduits, ducts and
| other reasonable devices, apparatus and property of gas corporations,
electrical corporations, water corporations, and sewer corporations.

Section 393.140 conveys upon the Commission broad supervisory powers and

brovides that the Commission shall have general supervision over ail electric utilities

operating in Missouri.'?

12 State ex rel. Atmos Energy Corp. v. Public Service Commission, 103 S.W.3d 753 (Mo. banc 2003).
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The Commission exercises the police power of the state, and the Commission is “to

ﬂ13

have very broad jurisdiction in the field in which it was intended to operate.””> Therefore,

‘the power of the Public Service Commission ... overrides all contracts, prfvileges,

franchises, charters or city ordinances.” 14

Section 393.170, approval of incorporation and franchises - certificate, reads as
follows:

1. No gas corporation, electrical corporation, water corporation or sewer
corporation shail begin construction of a gas plant, electric plant, water
system or sewer system without first having obtained the permission and
approval of the commission.

2. No such corporation shall exercise any right or privilege under any
franchise hereafter granted, or under any franchise heretofore granted but
not heretofore actually exercised, or the exercise of which shall have been
suspended for more than one year, without first having obtained the
permission and approval of the commission. Before such certificate shall be
issued a certified copy of the charter of such corporation shall be filed in the
office of the commission, together with a verified statement of the president
and secretary of the corporation, showing that it has received the required
consent of the proper municipal authorities.

3. The commission shall have the power to grant the permission and
approval herein specified whenever it shall after due hearing determine that
such construction or such exercise of the right, privilege or franchise is
necessary or canvenient for the public service. The commission may by its’
order impose such condition or conditions as it may deem reasonable and
necessary. Unless exercised within a period of two years from the grant
thereof, authority canferred by such certificate of convenience and necessity
issued by the commission shall be null and void.

13 State ex rel. Consumers Public Service Co. v. Public Service Commission, 180 S W.2d 40 (Mo. banc
1944), )

14 May Department Stores Company v. Union Electric Light & Power Gompany and Cupples Station Light,
Heat & Power Company, 107 S.W.2d 41 (Mo. banc 1837) (internal citations omiited).
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Section 64.235, improvements to conform to plan, approvat requiréd (noncharter first
class counties), reads as follows:

From and after the adoption of the master plan or portion thereof and its
proper certification and recording, then and thenceforth no improvement ofa
type embraced within the recommendations of the master plan shall be
constructed or authorized without first submitting the proposed plans thereof
to the county planning board and receiving the written approval and
recommendations of the board; except that this requirement shall be deemed
to be waived if the county planning board fails to make its report and
recommendations within forty-five days after the receipt of the proposed
plans. If a development or public improvement is proposed to be located in
the unincorporated territory of the county by any municipality, county, public
board or commission, the disapproval or recommendations of the county
planning board may be overruled by the county commission, which shall
certify its reasons therefore to the planning board, nor shall anything herein
interfere with such development or public improvement as may have been, or
may hereafter be, specifically authorized or permitted by a certificate of public
convenience and necessity,- or order issued by the public service
commission, or by permit of the county commission after public hearing in the
manner provided by section 64.231.

The Facilifies are a “developme'nt" or a “public improvement,” as contemplated by

Section 64.235.

The Commission does not conclude thét Aquila requires an additional certificate of

convenience and necessity for its Peculiar Substation. A utility holding an area certificate
may build transmission facilities within its certificated area without having to obtain a line
certificate.’® Nevertheless, Aquila has requested a line certificate for its Peculiar
Substation, and the Commission concludes that no harm will be caused if the Commission J
grants a line certificate for the substation. Further, acting on Aquila's request for a
certificate of convenience and necessity for its Peculiar Substation may fead to a quicker

final resolution of questions of the legality of that facility.

15 State ex rel. Hariine v. Public Service Commission, 343 S.W.2d 177 (Mo.App. 1960).
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This Commission and the Appellate Courts have both defined the “public

convenience and necessity” standard of 393.170.3. "Necessity” does not mean essential or

absolutely indispensable. Rather, it means that an additional service would be an improve-

ment justifying the cost and that the inconvenience occasioned by the fack of a uiility is so

sufficiently great as to amountto a necessity.'® Additionally, the “public” does not consist

solely of the residents surrounding the Facilities or solely of Cass County residents. The

“ultimate interest is that interest of the public as a whole . . . not the potential hardship to

individuals.” The rights of an individual resident with respect to the issuance of a certificate

are subservient to the rights of the public as a whole."

The Commission has articulated the legal standard to be met by applicants for a

certificate of convenience and necessity as follows:®

Whether there is a need far the involved Facilities and related service;
Whether Aquila is QUaIiﬁed'to own, operate, control and manage the involived
Facilities and provide the felated service; |

Whether Aquila has the financial ability for this undertaking;

Whether Aquila’s proposal is economically feasible; and

Whether the involved Facilities and related service promotes the public

interest.

18 1n re Timber Creek Sewer Co., EA-99-202, 8 Mo. P.S.C. 3d 312, 314.

Y7 State ex rel. Public Water Supply Dist. No. 8v. Public Service Commissian, 600 S.W.2d 147, 156 (Mo.App.
W.D. 1980); see also In the Matter of the Application of Union Efectric Company, Commission Case No. EQ-

2002-351, Report and Order dated August 21, 2003.

'® In Re Tartan Energy, GA-94-127, 3 Mo. P.S.C. 3d 173, 177 (1994).
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Positive findings with regard to the first four factors, will, in most instances, supporta
finding that an application for a certificate of convenience and necessity wilt promote the

pubtic interest.'® The Courts of Appeals have articulated the standard and policy similarly

to the Commission.?°

The Missouri Court of Appeals recently stated that the Commission may also

» 21 matters that fall

consider “current conditions, concerns and issues, including zoning,
under the item “whether the involved facilities and related service promotes the public
interest.” Although the Court of Appeals held that this Commission had been misinterpret-
ing Harline, the decision in the Aquifa appellate opinion does not require the Commission to
promulgate new rules or establish new procedures to consider an application pursuant to
Section 393.170.3.

Land use and other current conditions, concerns, and issues, including zoning, may
be encompassed within the Commission’s consideration of whether the facilities and
related service “promotethe public interest."? There is no need or requirement that such
issues be taken up separately from a consideration of this and the other factors. to be
examined by the Commission in connection with Aquila’s application, nor is there any
requirement that the evaluation of land use or zoning concerns, in particu.lar, be the

“functional equivalent” of a hearing on a special use permit or rezoning application. Evenif

there were such a requirement, the Commission concludes that it has been satisfied here.

19 1 at 189.

20 Sep State ex rel, Intercon Gas, Inc. v. Public Service Commission, 848 S.W.2d 593, 597 (Mo.App. 1993)
and Stafe ex rel. Public Water Supply District No. 8 of Jefferson County, 600 S.W.2d 147, 1566 (Mo.App.
1980).

.21 StopAquila.org v. Aquita, Inc., 180 S.W.3d 24, 35 (Mo. App. 2005).
22 1n Re Tartan Energy, 3 Mo. P.S.C. at 177.
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The absence of specific rules setting out the factors to be used by the Commission
in evaluafing the appropriateness of the locations of the Facilities does not change this
conclusion. There are no specific rules defining what factors are to be considered by the
Cﬁmmiésion in determining whether requested authority is “necessary or convenient forthe
public sen_/ice.”23 Rather, the issues examined by the Commission to make such a
determination have been developed in prior Commission and appellate decisions.

Notwithstanding the lack of such rules, the Commission has in the past been able to
effectively consider applications for authority to build generation facilities. These instances
have included the 1973 Commission proceeding involving Kansas City Power & Light
Company’s joint application with St. Joseph Light & Power Company to construct the latan
Station in Platte County, Missouri.

Certificate cases involving power plants and substations are not unique. Until the
1980 Union Electric case whereinthis Commission held that "it is not necessary for electric
utiliies to come before us to obtain permission to build plant within their certificated
areas,"?* the Commission considered applications for authority to build within a utility’s
certificated territory. Recently, the Commission considered and approved the application of
Missouri-American Water Company for a certificate of convenience and necessity to lease,
operate, control, manage and maintain a new source of water supply in Andrew County.
Although the parties to that case agreed that a certificate was only necessary for the

portion of the project located outside Missouri-American’s cuirent service area, the same

23

i
24 In-re Union Electric Company, 24 Mo.PSC (NS) 72, 78 (1980).
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“necessary or convehient" standard of Section 393.170 was applied in that case as is to be
applied to Aquila’s application herein.

Perhaps most relevant to the case at hand is the 1973 Commission proceeding
wherein Kansas City Power & Light Company (“KCPL") and St. Joseph Light & Power
Company (*SJLP”) filed their joint application pursuant to 393.170 requesting certificates of
public convenience and necessity to construct and operate latan Station in Platte County,

Missouri. The proposed facilities were within SJLP’s service territory, but outside KCPL's

service territory. After hearings, in November of 1973, the Commission issued its Report -

and Order in Case No. 17,895 granting the requested certificates. Although land use
issues were addressed by the applicants and the Commission, county zoning was not

viewed as a prerequisite to granting the requested authority.

The Report and Order granting the certificates of public convenience and necessity -

was issued by this Commission on November 14, 1973, when the subject property was still
zoned “agricultural.” KCPL and SJLP did not seek a change in zoning until March of 1974,
and Platte County did not approve the change until April of 1974.

In reviewing a condemnation issue refated to latan Station, the Court of Appeals
stated that “the joint application of KCP&L and SJL&P for rezoning of the property was
neither a prerequisite to the project, nor necessary to it.”2> The Court continued by stating:;

.. . although rezoning was unnecessary for construction of the generating

plant, KCP&L and SJL&P sought the rezoning. The evidence shows that from

the inception of the latan project KCP&L's power sales staff promoted sales

to firms which would locate at or near the project site. . . . A fair conclusion

from this and similar evidence is that KCP&L sought rezoning not to construct
the plant itself, but to enable it to surround itseif with satellite customer

25 yansas City Power & Light Co. v..Jenkins, 648 S\W.2d 555, 561 (Mo.App. W.D. 1983).
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industries. The rezoning, then, was necessary notto generate eiectriéity, but
o generate business.?

Dealing with Section 393.170 and the =zoning exemption contained in
Section 64.620,%" the Western District Court of Appeals hés held as follows:

Although Platte County is authorized by §64.620 to restrict the use of land
within the county, that is, zone the land as it deems advisable, that section
provides as well that the powers granted "shall not be construed . . . to
authorize interference with such public utility services as may have been or
may hereafter be authorized or ordered by the public service commission . .
" The public service commission is specifically empowered in §393.170 to
grant permission and approval for construction of an electric plant "whenever
it shall . . . determine that such consiruction . . . is necessary or convenient
for the public service." These sections, taken together, necessarily mean
that the county could not have interfered with the construction of the
latan Plant by means of its zoning regu!ations.28

The Court also noted that its holding was consistent with a Supreme Court of Missouri case
which held that a county cannot by zoning restfictions limit the use of land by a public utility
to construct a power plant to generate electric energy for public use.”® In the Saale case,
the Missouri Supreme Court stated: |

When the purpose of this exception to the powers granted by the enabling
act is considered, it is obvious that the intent and ptirpose of the legislature
was that a county which adopts and approves a county plan for zoning, as
authorized by Sections 64.510 to 64.690, cannot by zoning restrictions limit
or prohibit the use of land by a public utility to provide authorized utility
services. This would necessarily include the use of land by a pubilic utility to

%,
27 Section 64.235 applies to first class nonchartered counties and requires construction in Cass County to
conform to the County’s plan, but specifically states that the statute shall not "interfere with such development
or public improvement as may have been, or may hereafter be, specifically authorized or permitted by a
certificate of public convenience and necessity, or order issued by the public service commission. Section
64.620 applies to building restrictions for second and third class counties and also states that the statute shall
not be construed fo “authorize interference with such public utility services as may have been or may
hereafter be authorized or ordered by the public service commission.”

28 kansas City Power & Light Co. v. Jenkins, 648 S.W.2d 555 (Mo.App. W.D. 1983) (emphasis added).
2% Union Elec. Co. v. Saale, 377 S.W.2d 427 (Mo, 1964).
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consmégt a power plant to generate electric energy for distribution to the
public.

The facts in the case recited above call into question the enforceability of Cass
County’s zdning. Both state [aw (Sections 64.231 and 64.261) and the County’s Zoning
Order and Subdivision Regulations require the maintenance of an “official zoning map.”’
Municipalities have the same requirements under Chapter 89, and it has been held thata
failure to attach or record a zoning map that has been incorporated into a zoning ordiﬁance

invalidates the ordinance.*® The maintenance of an official zoning map as a required part

of a valid zoning ordinance (city or county) would likewise appear to require that the

- recorded and attached zoning map be accurate and current as of the date the ordinance is

adopted. Cass County witness Peshoff testified that Cass County’s zoning map stopped
being current in 1999, and that his ﬁrm.is involved in updating it.®® Given the purported
significance of this issue, the activities of the County in this regard are inexplicable.
Nevertheless, the Commission need not make any conclusion of law regarding the
enforceability of Cass County’s zoning to make its decision in this case. The foregoing
issues weigh against deferring to Cass County for siting the facilities at issue in this case.
Cass County’s current land use plan and zoning ordinance, as well as its prior plans and

ordinances, are part of the many factors the Commission weighed in determining whether

to grant Aquila the certificates of convenience and necessity it requests.

%0 4 at 430,

31 See Ex 119, p. 27.

52 See Cassy’s General Stores v. City of Louisiana, 734 5.W.2d 880, 896 (Mo. App. 1987).
33 1r. Vol. 10, p. 1615,
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The Commission concludes that itis no less capable than Cass County to consider
land use concerns. As the Missouri Supreme Court has recognized, “the statutes relative
to the Public Service Commission constitute a ‘legislative recognition that the public interest
and proper regulation of public ufilities transcends municipal or county lines, and that a
centralized control must be entrusted to an agency whose cantinually developing expertise
will assure uniformly safe, proper and adequate service by utilities throughout the state.”**
Without such a system “chaos would result ™

The Public Service Commission Act and the exemptions from county zoning found in
Chapter 64 are legislative recognitions that the Commission is not only capable of
examining any land use issues associated with Aquila’s application, but is the preferred
authority to do so, free from tocal political restraints. In this insta_mce there have been three
local public hearings and six days of evidentiary hearings with respect to the Facilities at
which current conditions, concerns and issues, including zoning, were considered. Thisis
in contrast o the more abridged process that occurs before the Cass County Planning and
Zoning Board and Board of Adjustment. in this regard, the Commission’s process has
been more than the “functional equivalent’ of the process involving a special use permit or
rezoning application before the County.

Section 393.170 provides that an electrical corporation shall not begin construction
of an electric plant “without first having obtained the permission and approval of the

commission.” That statute, however, does notimpose a restriction on the Commission that

34 Union Elec. Co. v. City of Crestwood, 498 S.W.2d 480, 482-83 (Mo. 1973) (quoting In re Public Service
Elec. & Gas Co., 173 A.2d 233 (N.J. 1861)).

¥ 1d. at 483, see also, Union Elec. Co. v. City of Crestwood, 562 S.W.2d 344, 346 (Mo. 1978) (application of
zoning ordinances to intercity transmission line invaded area of regulation and control vested in Commission).
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would prevent the issuance of the réquested authority. Moreover, while Commission
precedent is not stare decisis, it appears this Commission ﬁas given such retroactive
authorization in the past. Inits 1973 Report and Order authorizing Missouri Power & Light
to construct a combustion turbine in Jefferson City, Missouri, the Commission stated, At
the time of the June 5[, 1973] session of the hearing, no complaints concerning noise had
been voiced by any residents of the Schellridge Subdivision.”® This statement implies that
the combustion turbine was operating before the Commission issued its report and order.

in addition, Section 393.130 requires every electrical corporation to furnish and
provide safe and adequate instrumentalities and facifities. Section 393.140 then confers
upon the Commission broad supervisory powers and provides that the Commission shall
have general supervision over all electric utifities and electric plants, with the power to order
reasonéble improvements to the property of electrical corporations. The Commiésion
concludes that Sections 393.170 and 393.140 each independently authorizes it to issue the
type of certificate of public convenience and necessity or order contemplated by
Section 64.235. In addition to powers expressly conferred upon the Commission by
statute, it, by inference, is also vested with ali other powers necessary and proper to carry

out fully and effectively the duties delegated to it.>’

*® Inre Missouri Powsr & Light Company, 18 MoPSC (NS) 116, 118, Case No. 17,737 {Report and Order
dated July 27, 1973).
3 otate ox rel. Public Service Commission v. Padberg, 145 S.W.2d 150 (Mo. 1940).
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Conditions

Section 393.170.3 allows the Commission to impose on certificates of convenience
and necessity such condition or conditions “as it may deem reasonable and necessary.”
Any such conditions, in addition to being reasonable aﬁd necessary, must also be allowed
by law.

The Staff recommended the Commission impose six particular conditions on a site
specific certificate of convenience and necessity for the South Harper Facility, but Staff
stated four of those conditions had been satisfied. The Commission concludes the
following conditions, which include the two the Staff was unable to state were satisfied, are
reasonable, necessary, and lawful and will address certain concerns and issues. As.such,

the certificate of convenience and necessity granted to Aquila will be conditioned as

follows:
e Roads on the site must be worked on at least weekly to repair any ruts or
holes, and dust abatement measures must be adopted for unpaved roads.
2, Sound abatement measures must be fully utilized and maintained (stack
attenuation, turbine acoustical enclosures, berms, trees, and strict adherence
by Aquila to the sound limits in its contract with the manufacturer).
3. Emergency horns and sirens must be focused to the attention of site
personnel and not the entire neighborhood.
4. Security patrols must be very carefully conducted to only oversee Aquiia’s

resources and not increase traffic in areas not associated with this effort,

5. Security lighting of the completed facility must be subdued and be specifically
designed to minimize "sky shine” that would impact the surrounding area.

6. No construction or modification of the existing South Harper Facility shall be
done in preparation for adding any generating unit(s) to the site before
obtaining a certificate of convenience and necessity from the Commission to
add the unit{s).
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7. Emissions from the South Harper Facility affecting air quality must comply
with all federal and state permit requirements.

The record reveals that Aquila ié satisfying conditions 1, 2, 4, 6 and 7. Aquila shall comply
with conditions 3 and 5 and demonstrate to the Commission its compliance with those
conditions.

Certain parties have requested that the Commission condition the Qrant of a
certificate on the Company obtaining county zoning approval. The Commission concludes
that such a condition would be contrary ;to faw, unreasﬁnable, and unnecessary. If Aquifa
has specific Commission approvai for the Facilities, the Company is exémpt from local
zoning under Section 64.235. It would be nonsensical -to require that before the
Commission can give specific approval for the Facilities, Aquila must show that it has
obtained local ;zoning approval. Such circular reasoning would render the exemption in
Section 64.235 meaningless.

It was also requested that Aquila be required to provide a pool of resources to be
made available for residents to make claims against for alleged devaiuation of their
‘property. The Commission concludes thatit lacks the authority to impose such a condition.

In response to a party’'s proposed condition that a utility be required to compensate
property owners for diminution in value to their property and to fully compensate them for
ecoﬁomic Ioéses caused by the existence of a transmission line, this Commission

previously stated that the proposed condition was clearly outside the Commission’s

jurisdic:tion.38 Decisions of the Missouri Supreme Court support this conclusion: “The

Public Service Commission is an administrative body only, and not a court, and hence the

* In re Union Electric Company, Case No. EQ-2002-351, 229 P.UR.4"M 148 (Report and Order issued
August 21 . 2003)). :
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commission has no power to exercise or perform a judicial function, or to promulgate an
order requiring a pecuniary reparation or refund.”*® This Cofnrﬁission will not require that
Aquila set aside a poo! of money, from any source, o compensate landowners. The
Commission further conciudes that such a condition wouid be unnecessary and
unreasonab[é.

It was also requested that the Commission impose conditions that “must be so
substantive as to deter Aquila and any other utility from taking this course in the future” and
would "address and fully satisfy concerns regarding decreased property valdés, noise,
aesthetics, nuisance, pollution, safety, road damage and traffic.” These generaiized
suggestions fail to set out what actual, tangible concerns are at issue and provide no
means by which this Commission could make a determination as to the reasonableness of
the conditions. As stch, the Commission concludes that it would be inappropriate to

attempt to fashion any such conditions.

Discussion

Aquila submitted a list of issues for determination by the Commission. Staff
concurred in Aquila’s list. Cass County suEmitted a different list of issues.

Aquita filed its application under Section 383.170, RSMo. Aquila;s list of issues
relies more heavily on that statute than does Cass Countys list. The Commission will,

therefore, articulate the issues as Aquila has, which is as follows:

® Straube v. Bowling Green Gas Co., 227 5.W.2d 666, 668 {Mo. 1950) (citing Siafe ex re/. Laundry, Inc. v.
Public Service Commission, 34 S W2d 37, 46 (Mo. 1931) (remaining citations omitted)}.
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1. Does the Commission.have'thejurisdiction'td consider the application?

StopAguila argues that Aquila must first obtain Cass County zoning apprové] forthe
facilities at issue here because, under Section 393,170.2, Aquila is required to show it has
received “the required consent of the proper municipal authorities.” However,
Section 393.170 provides two kinds of certificate authority - subsection 1, authority for‘a
public utility to construct an electric plant, and subsection 2, authority to serve a tem"cory.40

Aquila’s application is a request for a cerfificate of con\..renience and necessity under
Section 393.170.1.4! Section 393.170.2, which contains the local consent requirement and
which StopAquila urges the Commission to apply here, is simply inapplicable to this case.
Sections 393.170.1 and 393.170.2 are not interchangeable.“z ‘Subsection 1 “sets out the
requirement for authority to construct e!ectn‘cal plants. This is commonly referred to as a
line certificate. . . . The elements of proving the public necessity of a line are different from
the test applied to proving the public necessity of area certificate authority.”“ Simply put,
the local consent requirement in subsection 2 appiies only to applications for area
certificates, not to applications under subsection 1, as is the case here.

Further, even if Aquila were obligated to make such a showing, Aquila received the
type of local consent contemplated by subsection 2 when, in 1917, and pursuant to what

later became Section 229.100, the Cass County Court granted Aquila’s predecessor the

40 Stato ex rol, Harline v. Public Service Commission, 343 S.\W.2d 177 (Mo.App. 1960); Aquila, 180 S.W.3d at
33.

41 Aquila, 180 S.W.3d at 35.

2 State ex rel, Union Elec. Co. v. Public Service Comm’n of Mo., 770 S.W.2d 283, 285 (Mo.App. 1989);
Agquila, 180 S.W.3d at 33, 35.

43 Union Efec. Co., 770 S.W.2d at 285.
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right to utilize county rights of way.“ “Utility franchises are no more than local permission
to use the public roads and right of ways in a manner not available to or exercised by the
ordinary citizen.”®® The Supreme Court of Missouri has stated that *. . . the permission
granted by a county .court pursuant to Section 229.100 . . . to a public utility to use the
county roads is a ‘county franchise,’ supplying the consent required by Section 393.170."%

According to Cass County, timing of Commission or county review of a proposal to
build a power plaht is critical under Section 393.170.1. The plain language of the statute
confirms that the Commission is powerless to issue a certificate under Section 393.170.1
unless it convenes a public hearing contempaoraneously with the request to construct, not
after construction. The legislature requires a hearing on the proposal “before the first
spadefu! of soil is disturbed. There is nothing in the law or logic that would support a
contrary interpretation.” Cass County, 180 S.W.3d at 37.

That same opinion, however, stated that even though it affirmed the trial court's
injunction against Aquila, *. . . we do not intend to suggest that Aquila is precluded from
attempting at this late date to secure the necessary authority that would allow the plant and
substation, which have already been built, to continue operating, albeit with whatever
conditions are deemed appropriate.”’ The Court of Appeals understood that the plant was

already built, and discussed at great length the portion of Section 393.170 which requires

44 The 1917 franchise was presented to the Commission as part of the application in Case No. 8470 pursuant
to what is now Section 393.170.2, resulting in the Commission’s issuance of the 1938 area certificate under
which Aquila now serves most of Cass County, as well as several ather counties. See also Appendix 6 to
Aquila’s application in Case No. EA-2005-0248. The Commission takes administrative nofice of this
franchise.

45 Union Elec. Co., 770 S.W.2d at 285.

45 State ox rel. Public Water Supply Dist. No. 2 of Jackson County v. Buiton, 379 'S.W.2d 593, 599 (Mo.
1964){quoting fn re Union Efec. Co., 3 Mo. P.5.C. (N.8.) 157 (1951)). .

47 Aquila at 41.
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pre-construction approval. Aquila cannot get pre-construction approval for the plant and
substation. The Court of Appeals knew this, yet expressly stated that Aquila could still seek
authority to operate the already built facilities. The Commission concludes, based upon the
Court of Appeals final sentence of its Aquila opinion, that Aquila is not too iate.

Also, the Western District said that a Commission order granting a service territory to
one utility does not function as the "specific authority” required for the construction of an
electric plant under Section 393.170.1 in derogation of county zoning authority.48 That
implies that “specific authority” does function in derogation of county zoning. Again, such
grant of specific authority would be under Section 393.170.1, which is distinct from
subsection 2 authority.

Further, .the Western District stated that county zoning statutes also give an
exemption to county zoning if a utility gets permission from a county commission.*® The
Court footnoted that sentence and italicized the last portion of Section 64.235.%° Therefore,
the Court ruled that a utility may be exempt from courity zoning either by a pemit of the
county commission after public hearing in the manner provided by Section 64.231, or by
becoming “. .. specifically authorized or permitted by a certificate of public convenience
and necessity, or order issued by the public service commission.” Indeed, earlier in that
paragraph, the court stated |

“(b)y requiring public utilities to seek Commission approval each time they
begin to construct a power plan, the legislature ensures that a broad range of

43 Agquila at 34 (emphasis supplied).
g at 37 (emphasis supplied).
% 1. at 37, . 14.
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issues, including countyzoning, and be considered in pdblic hearings before
the first spadeful of soil is disturbed.”!

The Court's reference to “Comm.ission", means the Public Service Commission, not
the county commission.>

Moreover, the court stated that *. . . (b)ecause we find that Aquila qualifies for an
exemption under section 84.235, and because Aquila did not seek a permit from the county
commission beforé commencing construction of the South Harper plant and Peculiar
substation, we must determine whether it has been authorized by the Commission to build
these facilities and, thus, is exempt”®® The éxemption discussed is not an exemption
merely from a county planning board; it is an exemption that would allow Aquita to build if
authorized by the Commission, even “in derogation of county zoning”, as discussed

above.>

2. Is the authority requested by Aquila necessary or convenient for the
public service?
Necessary and convenient means that an additional service would be an

improvement justifying the cost and that the inconvenience occasioned by the lack of a

M

52 4 at 27.
53 14 at 32.

%4 Even Cass County’s witness Peshoff testified that land use regulations should apply untess there is an
"explicit express exemption.” Tr. Vol. 5, p. 1507.
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utility is so sufficiently great as to a‘mo_unfto a necessity.”> The Commission has articulated
this standard as follows:*®
. Whether there is a need for; the involved facilities and related service;
. Whether Aquila is quaiiﬁe& to own, operate, control and manage the
involved faci[ities and prﬁvide the related service

. Whether Aquila has the financial ability for this undertaking

» Whether Aquila's proposal is economically feasible, and
. Whether the involved facilities and related service promotés the public
interest

The Commission discusses elements one through four sufficiently in its Findings of

Fact. The public inferest element, however, requires further discussion.

Siting and Land Use

Staff witness Warren Wood lists a ten-step process for determining a reasonable site
for a natural gas-fired simple-cycle electric power plant. Those steps follow:

1) ldentification of areas within a utility’s service territory where significant energy
usage is occurring and areas where energy usage is expected to increase;

2) ldentification of areas noted in step (1) thatare not in close proximity to existing
generation facilities, are near an existing generation facility that will likely be retired
in the near future, are near an existing generation facility that has room for additional
generation units, or are near an area where required energy needs are expected to
significantly exceed an existing generating facility's capabilities;

~ 3) Identification of major natural gas fransmission pipelines that have sufficient
available capacity, adequate pressure and access to natural gas supplies to serve

S re Timber Cresk Sewer Company, Case No. EE-89-202, 8 Mo. P.5.C. 3d 312, 314.
56 in re Tartan Energy, Case No. GA-94-127, 3 Mo. P.S.C, 3d 173, 177. A
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such a prospective generation facility and pass through the areas identified in
step (2);

4) Identification of electric transmission lines that have sufficient available capacity,
or can be reasonably upgraded, to serve such a prospective generation facility,
provide transmission to the areas that need to be served by the planned generation
facility and pass through the areas identified in step (2);

5) ldentification of areas where the natural gas transmission pipelines in step (3)
and the electric transmission lines in step (4) come within a reasonable distance of
each other;

6) Review county plat books for the areas identified in step (5) to determine if there
are properties in the areas identified in step (5) that appear suitable for such a
prospective generation facility and begin visiting with landowners to determine ability
to purchase potential parcels of land for such a prospective facility;

7) Carefully evaluate each of the potential sites identified in step (6) for line-of-site
population density, natural buffers between the generation facility and .nearby
residents or the ability to construct buffers, natural gas pipeline extension cost,
transmission line upgrade and extension costs, land acquisition cost, suitability of
geology for construction of generation facility foundations, emissions compliance
cost, possible air or fand permitting problems, access to other needed infrastructure
such as water and other potential costs to address potential concerns of the nearby
communities and residents; :

8) Communicate with any nearby communities and residents to receive feedback
on concerns with construction of the planned generation facilify in the area;

9) Address concerns of the nearby communities and residents to the greatest
extent possible associated with the “optimal site”; and

10) If the concerns of the nearby communities and residents cannot be addressed
at the “optimal site”, go back to step (6) to determine if another site is reasonable
and repeat the steps after step (8), unless there are reasons why going back to
step (6) is not reasonable.

Comparison of Staff witness Wood’s “major steps” with factors the Commission has

considered in granting certificates of convenience and necessity to build a power plant

reveals that Mr. Wood's step one considersthe factors of comparing where load arises and

7 Ex. 19, pp. 6-8.




is increasing relative to the location of the proposed plant. Step two considers the factor of
the location of the propdsed plant retative fo other existing power plants. éteps three and
five consider the availability of infrastructure to supply fuel, while steps four and five
consider the availability of infrastructure to transmit the generated power into the system.
Step six deals with land acquisition—an issue unlikely to arise in a case where a utility is
seeking authority to build a plant on a site for which it had not yet acquired ownership
rights. Step seven considers the factors of population density near the site, aesthetic
impact of the power plant on the areé surrounding it, the geology of the site, environmental
impacts, zoning, plénned land use and noise. Steps eight and nine cbnsider input from
nearby communities and residents and responses to them, which address land use near
the site.

Cass County is an area with rapidly increasing population and energy demand so
that siting a power plént in Cass County would put the plant where Aquila’s load is
increasing.58 The location of the South Harper Power Plantis geographically diverse from
Aquiila’s other Missouri electric power gengrating plants. To address why Aquila should not
simply have added more turbines to its Aries plant, Mr. Wood explains that two advantages
of locating plants apart geographically are: reduced likelihood of fosing power from multiple
plants at the same time due to a common failure—for exarﬁple inadequate fuel gas
pressure, and reduced dependence on the same transmissibn paths to serve cqstomers,
which reduces load losses and the risk of overloading the'transmissién system.

Mr. Wood's rebuttal testimony shows the location of natural gas pipelines and

transmission lines near the South Harper Power Plant with sufficient capacity to serve it.

%8 Ex. 19, p. 10; Sch. WW-1, WW-2.
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He testifies that the availability of two natural gas lines with sufficient capacity to serve the
plant enhances power plant refiability and provides competition in sale of the fuel used by
the plant. Cass County witness Peshoff stated that alternative locaﬁons to South Harper
should inciude a builder's needs, size, access to infrastructure, iﬁcluding roads, water, and

gas lines.5® Mr. Peshoff conceded that his suggested alternatives to South Harper weren't

necessarily better ones.®

Land use in the vicinity of the simple-cycle generation plants Mr. Wood has seen
includes sparsely populated agricultural, residential and industrial areas. The South Harper
plantis in an agricutural area with a housing density that is rural in nature. This type of land
use is not uncommon in the vicinity of these types of electric generation plants. In some
cases, the population around these types of plants is relatively dense, approaching that ofa
residential area, but those often includes homes that were built after the generation plant
was operating.

Mr. Wood further testifies that the South Harper Power Plant is located immediately
adjacent to an interstate natural gas pipeline compressor station that waé sifed and built
long before Aquila built the South Harper Power Plant. When Mr. Wood asked Cass
County for its zoning map that defines zoning districts, the county was unable to produce
the map and,' therefore, the Staff stated that it is unsure of the zoning restrictions, if any,

that apply to the South Harper Power Plant.®’

5911 Vol. 10, p. 1507.
80 (4. at p. 1564.
81 Ex. 19, p. 23; Ex. 20; p. 3.
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Regardless of how, or if, the land is zoned, Mr. Wood states that most of the
South Harper Power Plant is located within an area designated by Cass County inits most
recent land use plan Multi-Use, including industrial uses.®” He further states that the
Commission should use this most recent land use ﬁlan and zoning ordinance to evaluate
Aquila’s appiicatidn. | |

As to the siting of the Peculiar substation, Staff witness testifies:

“The location éf the South Harper Power Plant site drove the location of the

345 kV to 161 KV substation northwest of Pecqliar. This substation was also .

located to minimize the needed right-of-way distance and to take advantage

of an existing 69 kV right-of-way.”

Staff withess Wood testifies that regardless of the South Harper Power Plant, there
is a need for a substation at or near where the Peculidr Substation is sited

In arriving at his conclusion that South Harper is at a reasonable site, Mr. Wood vs{as
not “locked into” a conclusion that the plant should stay simply because it was already
there.®* In fact, he concluded that location would be reasonable even if the plant did not
already exist® Furthermore, he stated it was reasonable for Aquila to continue to build

despite the injunction, and that South Harper was a superior site to Camp Branch, which

was a site Aquila previously sought for the combustion turbines.®®

52 gx. 20, pp. 4-5; see also Sch. WW-10.
% Ex. 19, p. 27. '

54 Tr. Vol. 5, pp. 718, B94.

85 4. at pp. 828, 889.

58 1d. at. pp. 788-791, 900-801.
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Screening

Noise

Staff witness Bender addressed impfovements Aquila made {o the Sduth Harper
Power Plant site to screen the facility from sight and noise testing done of sound created by
operating the generating units.®’ Hé related that the plantis visible from some neighboring
properties énd that sound from the plant did not exceed county ordinances or manufacturer
guarantees. He stated that when vehicles passed on the roadway he could not hear the
ptant operating, and that sound levels measured when the plantis operating approximated
the sound Vleve! of rustling leaves or a whisper, when measured about one-half mile from
the plant. He provided schedules showing sound levels measured at different frequencies
and distances from the plant.

StopAdquila.org witness Stanley asserts that the noise studies that Aquila's noise
study predicted violations of Cass County ordinances, and él_so failed to includé offensive
low-frequency noises.®® According to Mr. Stanley, a noise study showing potential Cass
County ordinance violations was inconclusive due to summer insects perhaps- contributing
to the noise.ég In contrast, Aquila witness Andrews testified that its noise study showed
Aquila complied with Cass County noise ordinances.™ Aquila withesses testified that the
Scuth Harper plant was not even running part of thé fime during those noise studies, that

the noise could also come from the Southern Star gas compressor, and that there were

57 Ex. 15, pp. 3°7.
58 £x. 28, pp. 11-14.
9 ey 78.

ey 7,p. 37,
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several instances when the noise when the piant was not running was significantly higher

than the noise when the plant was running.”
Based upon the evidence, thé Commission does not find that the South Harper plant

is unreasonably sited due to noise.

Sightlines

Aquila landscaped the surrounding area with berms and roughly 1200 trees, and has
left a 35-acre buffer between the plant and adjacent homeowners.”> Cass County's
witness dismisses Aquila's landscaping as inadequate."r3 In addition to those some
1,200 trees, Aquila plant another 400 trees and 300 shrubs on private land with the désign
input of each individual familyr.74 Based upon the evidence, the Commission does not find

that the South Harper plant is unreasonably sited due to sightlines.

Property Values

Aquila stated that it purchased four homes from homeowners near South Harper. It
has already sold two of them for near the purchase price.” StopAquila.org maintains that
Aquila has taken huge losses on the sale of the two other homes.”™ The Commission witl

refuse to speculate what effect, if any, South Harper has on the value of any of these

™ Tr. Vol. 5, pp. 568, 588-589; Ex. 11, pp. 7-8.
72 Ex. 11, p. 3: Ex. 10, p. 4.

73 Ir. Vol."10, pp. 1621-1622.

7 Ex 10, p. 5. Ex. 11, p. 3.

Sex 11,p. 5.

78 Ex. 81 (HC), Ex. 92 (HO).
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homes. Based'upon the evidence, the Commission does not find that the South Harper

plant is unreasonably sited due to a decrease in property values.

Pollution

StopAquila witness Stanley testified that South Harper could emit pollutants that are

more than 1,000 times greater than a diesel pickup would emit.”” The turbines could emit -

up to 558 pounds per hour of pollutants, as permitted by the Missouri DNR.”® This
evidence is in line with Aquila witness Andrews’ testimony that Aquila operates within
applicable environmental guidelines_T9 According to Aquila, two University of Kansas
toxicologists concluded, "If not for the heat, standing ih the center of the stack would result
in an acceptable work environment” and “there could not possibly be any adverse health
impacts to those living in the immediate vicinity."au

StopAquila also compla'ins that South Harper emits particulate matter, which can be
extremely hazardous to human heaith.®’ Of the emissions South Harper is allowed,

particulate matter would be 18 pounds per hour, less than four percent of the total

permitted emissions 52

T Ex.26,p. 9.

78 Id. at p. 7 (emphasis supplied).
.7, pp.24.

8014 at p. 4.

8 ex. 29, Rule fo Reducs Interstate Transport of Fine Pariiculate Matter and Ozone (Interstate Air Quality
Rule), 69 Fed. Reg. 4566 (proposed January 30, 2004).

82 gy, 26, pp. 9-10.
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Of special concem to StopAquila is PM2s.3* The portion of the maximum possible
emissions of 18 pounds per hour that mightbe PMzs is unknown,_ because Aquila does not

3 Aquila does not measure it, because it is not required to under its

measure i
environmental permit.?® StopAquila claims that any amount of PMs 5 is dangerous.®® While
this may be true, the evidence is inconclusive whether South Harper will emit any PMzs,
Furthermore, attributing PM. 5 to any one source would be impossible.*” A Clean Air Task

Force report that StopAquila.org submitted complained of poliutants from coal-fired plants,

not from natural gas plants like South Harper.®® Thus, the Commission is unwilling to

conclude that South Harper emits an unreasonable amount of pollutants. The Commission
will, however, condition Aquila’s certificate upon Aquila's continual compliance with all

pertinent state and federal environmental laws.

3. May such a certificate be conditioned and, if so, in what manner?

The Commiésion hés authority under -Section 393.170.3 to impose whatever
conditions upon the certificate that it deems reasonable and necessary. The Commission
will not impose a zoning requirement on Aquila, as that would defeat the purpose of the

exemption in Section 64.235. The Commission may, however, consider zoning as a

8 Ex. 29, 89 Fed. Reg. 4571 {highlighted not by the_Cbmmi_ssion, but presumably by StopAquila.org){defining
PM, 5 as particles with aercdynamic diameters smaller than a nominal 2.5 micrometers. )

8 Tr. vol. 5, p. 600.

85 19, at 598-600.

88 &y 29, 69 Fed. Reg. 4571.
87 Ir. voi. 5, pp. 599-601.

88 £y 30,p. 1.
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relevant factor in its decision.®® In doing so, the Commission is mindful that the regulatery
powers accorded the Commission, which ultimately answer to the public interest, “must of
necessity address conditions existing at the time the power is exercised . ..." %0

A recent case, the AmerenUE Callaway-Franks transmission iine case,’t involving
the same statute, Section 393.170, was vigorously contested, and the Commission finds
this case instructive. There, the Commission balanced all the relevant factors, both benefits
and defriments, to determine whether the public benefits of AmerenUE’s request
outweighed the individual detriments.

As set forth in that case and in the Staffs prehearing brief in this matter, the
Commission “must weigh the benefits and detriments to all the groups affected by its
decision” in determining whether to issue to Aguila certificates of convenience and
necessity for the South Harper Plant and the Peculiar Substation. The Commission should
not ignore those individuals supporting the South Harper Plant, many of whom testified in |
favor of the plant at the local public hearings the Commission held on March 30 and April 6,
20086, nor should it ignore the support for the plant of the cities of Peculiar and Lake
Annette, both located in Cass County.

As it did in the AmerenUE Callaway-Franks transmission line case, the Commission
should ﬁot step into the Aquila’s shoes as to management decisions nor should it require

the South Harper Plant and Peculiar Substations be the "best’ solutions; instead the

83 Aquila, 180 S.W.3d at 37-38.

0 4 at 35 (emphasis supplied).

' In the Matter of the Application of Union Electric Company for Permission and Authority to Construct, Own,
and Maintain a 345 Kilovolt Transmission Line in Maries, Osage, and Pulaski Counties, Missouri {"Callaway-
FranksLine™, Case No. EO-2002-351, 12 MoPSC3d 174 (Report and Order dated August 21, 2003).
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Commission should independently determine whether each of Aquila’s requests for ‘

authority to build the South Harper Plant and Peculiar Substation are in the public interest.

The land is now in a multi-tier use. %2 Cass County encourages land in a multi-tier
use area to be zoned commercial and industrial where major thoroughfare roads serve
sites.®® Cass County’s zoning order contemplates allowing power plants in agricultural

zones.%*

The Commission by statute may impose reasonable or necessary conditions and
Staff witness Warren Wood recommends that the Commission should condition the
site-specific certificate of convenience and necessity for the South Harper Power Plant and

associated substation as follows:

(1) Roads must be repaired at the conclusion of work to equal or better
condition than when Aguila first started working on this site. :

(2) Roads must be worked on at least weekly to repair any ruts or holes,
and dust abatement measures must be adopted.

(3) Sound abatement measures must be fully utilized (stack attenuation,
turbine acoustical enclosures, berms, trees, and strict adherence by Aquila fo
the sound limits in its contract with the manufacturer).

(4) Emergency homns and sirens must be focused to the attention of site
personnel and not the entire neighborhood.

(5) Security patrols must be very carefully conducted to only oversee

Aquila's resources and not increase traffic in areas not associated with this

effort.

(8) Security lighting of the completed facility must be subdued and bé
specifically designed to minimize “sky shine” that would impact the
surrounding area.

92 £y 14, pp. 5-10; Ex. 20, pp. 16-17; Ex. 22, pp. 10-11; Ex. 24, pp. 13-14.
93 £y 108, Part 1, pp. 33-34, Ex. 118, pp. 32-33. '

%4 Ex. 119, Part 2, p. 0.
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Mr. Wood states that Aquila has already satisfied conditions 1, 2, 3 and 5. Staff
witness Leon Bender's rebuttal testimony provides details regarding Aquila’s efforts fo
satisfy condition 3. Staff has not confirmed whether Aguila may have also satisfied
conditions 4 and 6.

Among other suggestions presented at the hearing was a condition that Aquila
create a pool of funds from which those claiming injury from erection of the South Harper
Plant or Peculiar Substation might obtain compensation. When a similar proposal was
made in the UE Callaway-Franks transmissiqn line case, the Commission appropriately
stated that such matters were within the purview of the courts because the Commission has
no authority to grant monetary damages.

Aguila counsel Dale Youngs stated during the hearing that the neighbors
représented by John Coffian in this case had brought civil actions against Aquila seeking
compensation for damages resuiting from the erection of the Facilifies. Mr. Coffman,
present during the statement, did not dispute Mr. Youngs' assertion. The homeowners are
seeking legal damage§ from Aquila in the proper forum, which is circuit court.

Cass County asked Staff witness Wood about requiring zoning as a condition, who
responded that the Commission should not impose that condition. When asked whether
imposing a condition that roads should be brought to a grade satisfactory to;) Cass County,
Staff withess Wood indicated that Aquila had already made significant improvements and

t95

that any condition should recognié:e that.™ Terry Hedrick represented to Cass County that

%It vol. 8, p. 797.
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“[als per previous discussions, the road project will be designed and constructed under the

direction of Cass County.”®®

The Missouri Public Service Commission, having considered all of the competent
and substantial evidence upon the whole record, makes its findings of fact and conclusions
of law. The Commission has considered the parties’ positions and arguments. Failure to
specifically address a piece of evidence, position, or argument does not meari that the
Commission failed to consider it, but instead means that the omitted material was not

dispositive of this decision,

Decision

After applying the facts as the Commission has found them 1o be to its conclusions
of Iéw, the Commission has reached the following decision. The Commission has
independently determined that Aquifa’s request for authority fo build, own, and operate the
South Harper Plant and Peculiar Substation is in the public interest. After evaluating all the
relevant factors before it, including the availabilify of transmission, fuel, improved reliability,
shortfall in generating capacity, growth in demand for electricity, Cass County's land use
plan, Aquila’s need for peaking capacity, the needs of the public as a whole (not just those
of nearby landowners or Aquila’s ratepayirig customers), proximity of the South i-iarper
Facility to other generating sites, surrounding land use, environmental impacts, population
density near the site, financial impacts on Aquila and impacts on other ufilities, the
Commission concludes the Facilities and related service, and Aquila’s ownership and

operation of the same, will promote the public interest.

% ey 120,




The evidence clearly demonstrates that there is a need for the Fécilities and related
service and that Aquila is fully qualified, from beth a financial and operational standpoint, to
own, operate, control and manage the Facilities. The evidence also demonstrates the
sconomic feasibility of the project and that Aguila’s ownership and operation of the
Facilities and provision of the related service through the improvements to its property will
promote the public interest. This Commission has previously established that the public
convenience and necessity is served by Aquila’s extension of its electrical facilities and
services throughout those areas of Missouri, including Cass County, currently served by the
Company. The Faciliies have been constructed and have operated successfully. The
construction of the South-Harper Facility anq Peculiar Substation has been fully funded,
and Aquila has suffered no impairment o its credit as a result.

The construction of the South Harper Facility is consistent with and integral to
Aquila’s Integrated Resource Plan. Actual expetience has borne out Aquila’s need for the
capacity produced by the plant. .During the months of July through December of 2005, the
South Harper Facility was fully operational and was used for a tfotal of 429 hours on
57 days, representing nearly 74,000 MWh of power generation for Aquila Networks-MPS
system customers.

The location of the South Harper Facility is desirable because of its relative proximity
to the load center of the Western side of the Aquila Networks-MPS service area, existing
electrical transmission facilities and the évailability of fuel from natural gas pipelines. For
reliability purposes, the most appropriate self-build option for Aquila is a facility near the.

center of the load growth of the Company’s system, i.e., Cass County, Missouri. Aquila has
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conducted extensive site evaluation studies in Cass County and has notidentified any site
that is more suitable in terms of infrastructure than the siterof the South Harper Facility.

Construction of generation outside the load center or purchasing capacity from
outside Aquila’s system would result in higher costs, less reliability, and greater impact. on
land use through miles of additional fransmission structures and facilities that Aquila
currently has the authority to construct. The evidence also demonstrates that the sites of
the Facilities are compatible with surrounding land uses. The record in this proceeding
demonstrates that it will promote the public interest for Aquila to continue operating the
Facilities and that Aquila satisfies the factors set forth in /n Re Tartan Energy, State ex rel.
Intercon Gas, and StopAquifa.org v. Aquifa, Inc.

In constructing the Facilities without the “specific authority” deemed necessary by
the Court of Appeals in StopAquila.org v. Aquila, Inc., 180 S.W.3d 24 (Mo. App. 2005}, the
record reflects that Aquila did not intend to act in disregard for the law. In fact, the
Commission concludes that in proceeding to construct the Facilities pursuant to its area
certificates issued in Case Nos. 9470 and 11,892, Aquila acted in conformity with the
Commission’s prior decisions, long-standing policy, interpretation of prior Appellate Court
opinions, and the decision in Case No. EA-2005-0248.

Pursuant to Commission Rule 4 CSR 240-3.105(1)(B)(2), a company seeking
authorization to build an electric power plantis required to file the plans and specifications
for the complete construction project and the estimated cost of the project. While Aquila
had made availabie this information to ali parties in this case, Aquila sought to avoid
duplicating this information and requested a waiver of 4 CSR 240-3.105(1)(B)2, and the

Commission hereby concludes that such a waiver should be granted and waives said
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requirement. The Commission concludes that, with its application filed herein, Aquila

satisfied the requirements of Commission Rule 4 CSR 240-3.105(1HB).

IT IS THEREFORE ORDERED THAT:

1. Aquila, 'Inc., is granted a waiver from the requirement of 4 CSR
240-3.105(1)(B)2.

2. Under Section 393.140 and/or Section 393.170, RSMo, Aquila is hereby
specifically authorized and permitted and a certificate of public convenience and necessity
is hereby granted, to construct, install, own, operate, maintain, and otherwise control and
manage public improvements consisting of electric power production and related facilities,
including three (3) 105 MW natural gas fired combustion turbines, and an associated
transmission substation, as well as all facilities, structures; ﬁxtures,'transfonners, breakers,
installations, and equipment related thereto at the following described location in Cass
County, Missouri:

“The Southeast Quarter (SE 1/4) of the Southeast Quarter (SE1/4) of Section

Twenty-Nine (29), and the Northeast Quarter (NE1/4) of the Northeast

Quarter (NE1/4) of Section Thirty-two (32), except that part deeded to Cities

Service Gas Company by deed recorded in Book 398, Page 518, Recorder's

Office, Cass County, Missouri, and except easements of record all in

Township Forty-Five (45), Range Thirty-Two (32) containing approximately
74 acres at or near the intersection of 243™ Street and Harper Road.

3. Under Section 393.140 and/or Section 393.170, RSMo, Aquila is hereby
specifically authorized and permitted and a certificate of public convenience and necessify
is hereby granted, to construct, install, own, operate, maintain, and otherwise control and
manage public improvements consisting of an electric fransmission substation together with
any and all other facilities, structures, fixtures, equipment and installations related thereto at

the following described location in Cass County, Missouri:
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Beginning at the Northwest corner of the Northwest Quarter (NW1/4) of
Section Five (5), Township Forty-five North (45 N), Range Thirty-two West
(32 W), Cass County, Missouri; Thence South along the West line of said
NW % a distance of 2,508.18 feet more or less to the South line of said
NW %; Thence East along said South line a distance of 1320 feet; Thence
North parallel with said West line a distance of 1320 feet; Thence West
parallel with said South line a distance of 570 feet; Thence Northwesterly .
1240 feet more or less to a point on the North line that is 400 feet East of
said Northwest corner; Thence West along said North line a distance of
400 feet to the Point of Beginning containing approximately 55 acres one-half
mile west of 71 Highway and one-half mile south of the intersection of
203™ Street and Knight Road.

4. The construction of the Facilities by Aquita is hereby specifically authorized,
permitted, approved, ratified, and confirmed. |

5, The ownership, operation, contral, and management of the Facilities by Aguila
on a prospective basis is hereby specifically authorized and permitted.

6. As conditions on the grants of authority provided for in ordered paragraph 2
above: (a) roads on the site must be worked on at least weekly to repair any ruts or holes,
and dust abatement meésures must be adopted for unpaved roads; (b) sound abatement
measures must be fully utilized and maintained (stack attenuation, turbine acoustical
enclosures, berms, trees, and strict adherence by Aquita to the sound limits in its contract
with the manufacturer); () emergency homs and sirens must be focused to the atfention of
site personnel and not the entire neighborhood; (d) security patrols must be very carefully
conducted to only oversee Aquila’s resources and not increase ftraffic in areas not
associated with this effort; (e) security lighting of the completed facility must be subdued
and be specifically designed to minimize “sky shine” that would have an impact on the
surrounding aréa; (f) no construction dr modification of the existing South Harper Facility
shall be done in preparation for adding any generating unit(s) to the site before obtaiﬁing a

certificate of convenience and necessity from the Commission to add the unit(s); and
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(g) emissions from the South Harper Facility affecting air quality must comply with all

federal a-nd state permit requirements,
7. All pending motions are denied.
8, This Repoﬁ and Order shall become effective on May 31, 20086.

9. This case may be closed on June 1, 20086.

THE COMMISSION

Colleen M. Dale
Secretary

(SEAL)

Davis, Chm., and Murray, CC., concur;
Appling, C., concurs, with separate
concurring opinion attached;

Gaw and Clayton, CC., dissent, with
separate dissenting opinions to follow;
and certify compliance with the provisions
of Section 536.080, RSMo 2000.

Dated at Jefferson City, Missouri,
on this 23rd day of May, 2006.
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IN THE CIRCUIT COURT OF CASS COUNTY, MISSOURI

CASS COUNTY, MISSOURL, )
)
Plaintiff; )
)

' ) Case No. CV104-1443CC
)
AQUILA, INC,, )
' )
Defendant. )

AFFIDAVIT OF TOM MILLER
STATE OF MISSOURI )
COUNTY OF Jackson )

Tom Miller, being first duly sworn on his oath, states as follows:

1. I am the plant manager for the South Harper Peaking Facility at 243™ Street and
South Harper Road in unincorporated Cass County.

2. On May 23, 2006, the Missouri Public Service Commission issued a Report and
Order specificaily authorizing Aquila to, among other things, construct, install, own, operate,
maintain, and otherwise control and manage the South Harper Peaking Facility. Report and
Order, pp. 58-59. |

3. I understand that the Commission conditioned this grant of authority in seven
respects, indicating that the evidence in the record confirmed that Aquila had already saﬁsﬁed all
but two of those conditions. Report and Order, pp. 36-37. The remaining two conditions
referred to by the Commission boncerning the South Haxper'Peaking Facility were: (1)

Emergency horns and sirens must be focused to the attention of site personnel and not the entire

KC-1401230-1




neighborhood; and (2) Security lighting of the completed facility must be subdued and be -

specifically designed to minimize “sky shine” that would impact the surrounding area. Report
and Order, p. 36.
4, Aquila has previously addressed the issue in‘the first condition as follows;
All eﬁlergency sirens have been relocated inside turbine enclosures and the plant control room.
5. Aquila has previously addressed the issue in the second condition as follows:
The facility was designed for “minimal sky shine” by using shoe box lighting which directs light

onto the ground. When the plant not operating most plant lighting is turned off.

NN

TOM MILLER

Subscribed and swomn to before me this 4 ff day of m:& ag » 2006.

Notary Public Susan L. Stzen

FURTHER AFFIANT SAYETH NOT.

My Commission Expires:

Sopt. Ao, 2007,

[SEAL]

SUSAN L. STEEN
Notary Public - Notary Seal
STATE OF MISSOURI
Jackson County
My Commission Expires: Sept. 20, 2009
Commission #05403588
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