BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of ICG Telecom Group,
)

Inc., to Expand its Certificates of Service Authority to
)

Include Provision of Local Telecommunications Service
) Case No. XA-2002-1079

Statewide and to Continue to Classify the Company and
)

Its Services as Competitive.




)

MOTION TO COMPEL AND FOR EXPEDITED TREATMENT

COMES NOW Fidelity Telephone Company (“Fidelity”) and, pursuant to Missouri Supreme Court Rule 61.01 and 4 CSR 240-2.090, respectfully requests that the Missouri Public Service Commission (“Commission”) issue an order compelling ICG Telecom Group, Inc., (“ICG”) to produce all information responsive to Fidelity’s Data Requests 3, 10, 11 and 12.  Further, in accordance with 4 CSR 240-2.080(17), Fidelity requests expedited treatment of this Motion.  In support of this Motion, Fidelity respectfully states as follows:

1.
On May 17, 2002, ICG Telecom Group, Inc. (“ICG”), filed an application to expand its certificates of service authority to include what it calls the “provision of switched local exchange telecommunications service (other than basic local exchange service) throughout the State of Missouri.”

2.
On August 2, 2002, Fidelity served ICG with its Data Requests Nos. 1 through 16 (collectively, the “Data Requests”), which are attached hereto as Exhibit A and incorporated by reference herein.

4.
On August 8, 2002, ICG served its written objections to several of the Data Requests, in which it refused to respond to such Requests, alleging that they sought irrelevant  information and were not reasonably calculated to lead to the discovery of admissible evidence.  ICGS’s objections are attached hereto as Exhibit B and incorporated by reference herein.

5.
Counsel for Fidelity have complied with 4 CSR 240-2.090(8).  The affidavit of Sheldon K. Stock, counsel for Fidelity, in support of this motion to compel discovery is attached hereto and incorporated herein by reference.

6.
As discussed more fully in Fidelity’s Suggestions in Support of Motion to Compel, filed herewith, ICG is attempting to impermissibly restrict the liberal scope of discovery permitted under Missouri Supreme Court Rule 56.01(b) and 4 CSR 240-2.090.

7.
ICG’s improper withholding of clearly relevant and discoverable information deprives Fidelity of the ability to complete discovery, identify potential witnesses and adequately prepare its pre-filed testimony in this proceeding, and otherwise prepare for trial.  

8.
Given the expedited nature of this case, Fidelity requests expedited treatment of this Motion.  In support of this request, Fidelity respectfully states as follows:

a.
Based on the Order Adopting Procedural Schedule entered in this case on August 8, 2002, Fidelity must file its rebuttal testimony by September 2, 2002, and the evidentiary hearing is scheduled for September 26-27, 2002.

b.
In the interest of maintaining the procedural schedule, Fidelity requests that the Commission act on this Motion no later than August 26, 2002, or as soon thereafter as practicable.

c.
Expedited review is necessary for Fidelity to complete its testimony, to identify witnesses and to otherwise prepare for trial.

d.
The parties have worked expeditiously to address these discovery disputes, and Fidelity has filed this Motion as soon as practicable.

e.
There will be no negative effect on Fidelity’s customers or the general public if the Commission acts by the requested date.

9.
In the event a prehearing conference on this Motion is necessary, Fidelity respectfully requests that the hearing be held by telephone on August 26, 2002, at 10:00 a.m., as previously agreed by the parties and the presiding Regulatory Law Judge.

WHEREFORE, Fidelity Telephone Company respectfully requests that the Commission, by August 26, 2002, or as soon thereafter as practicable, issue an order compelling ICG to produce all information responsive to the disputed Data Requests within no later than five (5) days from the date of entry of any such order, and awarding any other relief as the Commission may deem just and proper in the circumstances.

Dated:  August 15, 2002


Respectfully submitted,


GREENSFELDER, HEMKER & GALE, P.C.
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Sheldon K. Stock

BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of the Application of ICG Telecom Group,
)

Inc., to Expand its Certificates of Service Authority to
)

Include Provision of Local Telecommunications Service
) Case No. XA-2002-1079

Statewide and to Continue to Classify the Company and
)

Its Services as Competitive.




)

SUGGESTIONS IN SUPPORT OF FIDELITY’S MOTION TO COMPEL


Fidelity Telephone Company (“Fidelity”) files these suggestions in support of its Motion to Compel.

Statement of the Case


This case concerns an application filed by ICG Telecom Group, Inc. (“ICG”), on May 17, 2002, to expand its certificates of service authority to include what it calls the “provision of switched local exchange telecommunications service (other than basic local exchange service) throughout the State of Missouri.”  ICG seeks to expand its certificate to allow it to provide such services statewide, including in Fidelity’s exchanges.  Fidelity is a small local exchange telecommunications company as defined in Section 386.020(30) RSMo 2000 and is also a rural telephone company and incumbent local exchange carrier as defined by the Federal Telecommunications Act of 1996 (the “Act”).  Based on information and belief, ICG intends to provide a two-way, switched data service primarily—if not exclusively—to internet service providers (“ISPs”) through the use of a “virtual NXX” arrangement that would allow ICG to assign one of its ISP customers a number in Fidelity’s local or extended calling area, in which the ISP is not physically located, such that when a call is placed to such number, the call is delivered to ICG at an agreed interconnection point and terminated outside Fidelity’s local or extended calling area.


Fidelity intervened in this proceeding, primarily because: (i) Fidelity believes that the service proposed by ICG, if allowed by Missouri statute at all, should be considered a  “basic local exchange service” under § 386.020(4) RSMo 2000; (ii) Fidelity questions whether such service is properly characterized as “telecommunications service” offered “directly to the public” as opposed to an “information service” or “telecommunications” offered on a private carriage basis to discrete classes of users such as ISPs; (iii) Fidelity desires to preserve its rural exemption under 47 U.S.C. § 251(f); and (iv) given that ICG has filed a Chapter 11 petition in bankruptcy, Fidelity wants to ensure that ICG has the financial capability to pay for the facilities, equipment and/or services that ICG will purchase or lease from Fidelity.

Prior Discovery Disputes

There have been no discovery disputes or problems regarding discovery in this case prior to those raised within this motion and suggestions.

Discovery Sought

Generally speaking, Fidelity’s Data Requests, served on ICG on August 2, 2002, seek information about the types of services ICG intends to provide; the intended customers; the facilities, equipment and/or services that ICG will need from Fidelity and other carriers; the “virtual NXX” arrangement ICG intends to deploy; and ICG’s financial qualifications to provide service.  ICG objected to Data Request Nos. 3, 4b, 7 through 12 and 14.  In the interest of cooperation, Fidelity has withdrawn its Data Requests Nos. 4b, 8, 9 and 14.  Further, Fidelity has agreed to clarify and/or limit the scope of the remaining disputed Data Requests.  Accordingly, the disputed Data Requests, and the objections and Fidelity’s arguments with respect thereto, are as follows:

DR No. 3.  Please identify the facilities, equipment and/or services that ICG will have to lease or purchase from a carrier other than Fidelity in order to provide the services identified in response to DATA REQUEST NO. 1, and please identify from whom such facilities, equipment and/or services will be leased or purchased.

Objection.  ICG objects to DR 3 to the extent it seeks the identity of other carriers from whom ICG might obtain facilities, equipment, and/or services on the grounds that the information requested is irrelevant and the DR is not reasonably calculated to lead to the discovery of admissible evidence.

Fidelity’s Compromise Proposal.  Fidelity has indicated that ICG need not, in answering this request, supply the name of the party providing such facilities, equipment and/or services.  Further, the information provided can be general in nature; ICG can provide a basic description of the equipment, facilities and/or services, and need not, for example, identify the number of circuits being provided.
Fidelity’s Argument. Data requests may properly inquire into any matter relevant to the subject matter involved in pending action, and any matter that appears reasonably calculated to lead to the discovery of admissible evidence.  Missouri Supreme Court Rule 56.01(b)(1) and 4 CSR 240-2.090(1).  The facilities, equipment and/or services that ICG will have to lease or purchase from a carrier other than Fidelity in order to provide services in a Fidelity exchange are clearly relevant to this proceeding.  This information will offer insight into the type of service ICG intends to provide as well as the technological means of providing such service.  Of primary concern to Fidelity is the “virtual NXX” arrangement that ICG is proposing.  ICG seeks to obtain its own NXX in Fidelity’s exchange, but, apparently, neither ICG, nor any of its customers intend to deploy any facilities, including but not limited to a switch, in Fidelity’s territory and, perhaps, not even in the entire state of Missouri.  The technological means by which ICG provides services also bears on its regulatory classification (i.e., a provider of telecommunications services versus information access), and may raise quality of service issues.  Accordingly, this information is relevant.
DR No. 10.  Does ICG, or any of its parents, subsidiaries or affiliates, have any ownership interest in any customer, or any parent, subsidiary or affiliate of any customer, to whom ICG intends to provide service in a Fidelity exchange?  If so, please identify the customer and the amount and nature of the ownership interest.  

Objection. ICG objects to DR 10 on the grounds that the information requested is irrelevant and the DR is not reasonably calculated to lead to the discovery of admissible evidence.

Fidelity’s Compromise Proposal.  In the interest of compromise, Fidelity has offered that ICG need not identify those customers in which it has an ownership interest and is providing service via tariff.  Fidelity is only interested in such customers who are receiving services pursuant to a contract—the rates, terms and conditions of which may not otherwise be made available to the public at large or to other ISPs.
Fidelity’s Argument.  Fidelity questions whether ICG should be considered a telecommunications services provider as opposed to an information access provider.  ICG, upon information and belief, is targeting as its primary—if  not only—customers, ISPs desiring “remote access” to end user’s located in Fidelity’s exchange.  Further, much of the ISP traffic will never leave ICG’s network.   ICG is seeking certification to provide what it would like everyone to believe is a telecommunications “component” to an information service.  The issue of whether or not ICG is providing services to affiliated ISPs is clearly relevant.  If, for example, ICG intends to provide services predominantly to affiliated ISPs, and such services are being provided pursuant to contract (and the rates, terms and conditions of which are not disclosed or are not otherwise made available to parties similarly situated) rather than pursuant to tariff, Fidelity believes that ICG may itself be considered an information access provider, or the “alter ego” of its affiliated ISP.  The Commission has an interest in ensuring that parties seeking certification hold themselves out to the general public to provide service, and are not just seeking certification to engage in regulatory arbitrage.  Therefore, ICG’s relationship to its customers is relevant.

DR No. 11.  Does any ICG customer, or any parent, subsidiary or affiliate of any ICG customer, who will receive service in a Fidelity exchange, have any ownership interest in ICG, or any parent, subsidiary or affiliate of ICG?  If so, please identify the customer and the amount and nature of the ownership interest. 

Objection.  ICG objects to DR 11 on the grounds that the information requested is irrelevant and the DR is not reasonably calculated to lead to the discovery of admissible evidence.
Fidelity’s Compromise Proposal.  ICG need not identify those customers who have an ownership interest in ICG and to whom ICG is providing service via tariff.  Fidelity is only interested in such customers who are being provided services pursuant to contract—the rates, terms and conditions of which may not otherwise be made available to the public at large or to other ISPs.

Fidelity’s Argument.  Same as DR No. 10 above.

DR No. 12.  Has ICG agreed to provide service on an exclusive basis to any party over any portion of its network?  If so, to whom and where? and what services has ICG agreed to provide?

Objection.  ICG objects to DR 12 on the grounds that the information requested is irrelevant and the DR is not reasonably calculated to lead to the discovery of admissible evidence.
Fidelity’s Compromise Proposal.  Fidelity has offered to limit its request to customers to whom ICG has agreed to provide service on an exclusive basis over any portion of its network located in Missouri.

Fidelity’s Argument.  As the Commission may be aware, ICG has filed a Chapter 11 petition in bankruptcy.  A significant amount of ICG’s revenue (22% in 2002, according to ICG’s most recent 10Q filed with the Securities and Exchange Commission) is derived from long-term contracts with Qwest Communications Corp (“Qwest”).  In ICG’s Chapter 11 case, both ICG and Qwest asserted various breaches of, and claims under, these contracts.  ICG and Qwest agreed to settle their dispute by entering into a settlement agreement, approved by the bankruptcy court, in which ICG agrees to provide exclusive service to Qwest over designated portions of ICG’s local fiber optic networks.  Based on the terms of the court-approved settlement agreement, Fidelity is unable to determine whether ICG has agreed to permit Qwest exclusive use to ICG’s network in Missouri.  To be deemed a common carrier, or a provider of telecommunications services, the carrier must hold itself out to service indifferently all potential users and cannot make individualized decisions in particular cases whether and on what terms to serve and cannot grant exclusive rights to service to any particular customer.  In the event that ICG has granted Qwest or any other carrier the exclusive right to receive service in any portion of Missouri, ICG cannot be granted the certification it requests; accordingly, the requested information is relevant. 

Relief Sought


In light of the foregoing, Fidelity moves that the Commission issue an order compelling ICG to produce all information responsive to the Data Requests Nos. 3, 10, 11 and 12 within no later than five (5) days from the date of entry of any such order, and awarding any other relief as the Commission may deem just and proper in the circumstances.


Dated:  August 15, 2002


Respectfully submitted,


GREENSFELDER, HEMKER & GALE, P.C.
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)

AFFIDAVIT OF sheldon k. stock

COMES NOW the affiant, Sheldon K. Stock, upon his oath, and states as follows:


1.
I am Sheldon K. Stock, an attorney at law licensed in the State of Missouri and representing Fidelity Telephone Company (“Fidelity”), in the above-styled case.


2.
On August 14, 2002, I communicated by telephone with Leland B. Curtis, counsel for ICG Telecom Group, Inc. (“ICG”), in a sincere attempt to resolve the differences relating to the data requests herein at issue but the parties have failed to reach agreement.


3.
On August 15, 2002, counsel for the parties and the Honorable Judge Vicky Ruth, the presiding officer in the above-styled case, held a conference call in accordance with 4 CSR 240-2.090(8)(B).


4.
During this call, Judge Ruth indicated that she, although having reviewed relevant documents, wished for the parties to file written discovery motions prior to rendering any decision.


5.
The statements in this affidavit are true to the best of my knowledge and belief.

FURTHER AFFIANT SAYETH NOT








___________________________









Sheldon K. Stock

STATE OF MISSOURI
)

) SS.

CITY OF ST. LOUIS

)

Subscribed and sworn to before me, a notary public, on this 15th day of August, 2002.

Notary Public

My Commission Expires:




EXHIBIT A

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 1

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Please identify each service ICG Telecom Group, Inc., and/or its parent, subsidiaries or affiliates (collectively, “ICG”) intends to provide in a Fidelity Telephone Company (“Fidelity”) exchange, and for each such service, please identify:

a.
Whether ICG contends that such service is a “telecommunications service” or “information access service,” as such terms are defined under the Federal Telecommunications Act of 1996.  Please state all facts, circumstances and events that support your contention.

b.
Whether such service will be provided to a customer physically located inside and/or outside of a Fidelity exchange.

c.
Whether such service will be provided pursuant to tariff, contract or otherwise.

d.
Whether such service will be provided to, or on behalf of, an end-user other than an Internet service provider (“ISP”).

e.
Whether such service is intended to be used, or could be used, to exchange voice or data communications, or both.  Where two-way voice communications are possible (i.e., voice over Internet protocol) , please explain how such service will be provisioned, including whether the service will be computer-to-computer or phone-to-phone.

f.
Whether such service is regulated or unregulated.  Please explain.

g.
Whether ICG is providing, or has sought to provide, the same or similar service in any other state, and the status of any state certification proceedings in other states.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 2

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 

Please identify the facilities, equipment and/or services that ICG wishes to lease or purchase from Fidelity in order to provide the services identified in response to DATA REQUEST NO. 1.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 3

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 

Please identify the facilities, equipment and/or services that ICG will have to lease or purchase from a carrier other than Fidelity in order to provide the services identified in response to DATA REQUEST NO. 1, and please identify from whom such facilities, equipment and/or services will be leased or purchased.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 4

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Does ICG intend to provide any service identified in its response to DATA REQUEST NO. 1 using a “virtual NXX,” which is defined as the practice of assigning a customer a telephone number in a local or extended calling area in which the customer is not physically located, such that when a call is placed to such number, the call is delivered to the customer’s carrier (i.e., ICG) at an agreed interconnection point and terminated outside the caller’s local or extended calling area?  If so, for each such service, please:

a.
Identify the fee charged by ICG to the customer for establishing the “virtual NXX” in a remote local exchange area.

b.
Identify the cost of providing the customer with the “virtual NXX” in a remote local exchange area.

c.
Identify whether ICG believes that entities other than ISPs will utilize such “virtual NXX” arrangement.

d.
Identify how, if at all, ICG intends to provide E-911 service, and, if ICG intends to provide such service, how ICG will ensure that E-911 calls are routed to the appropriate public safety answering point (“PSAP”).

e.
Diagram the service, showing the facilities, equipment and/or services, including those provided by other carriers, that ICG will use to provision such service and/or route and connect a call from a Fidelity end-user to an ICG customer subscribing to such service.

f.
Identify whose switch will be assigned such “virtual NXX” numbers in the Local Exchange Routing Guide (“LERG”).

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 5

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 

For each service identified in ICG’s response to DATA REQUEST NO. 1 that will be provided to ISPs, please describe how traffic will be routed over ICG’s and its customers’ network, and identify what traffic will be routed over each party’s network.  Without limiting the foregoing, please identify the differences, if any, in the routing of traffic that requires user authentication (i.e., checking email), and traffic that does not require user authentication or authorization (i.e., web browsing).  What percentage of traffic and what kind of traffic, if any, bypasses the ISP’s network?

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 6

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Is ICG currently utilizing any “virtual NXX” arrangement in any other states?  If so, please identify:

a.
The states.

b.
The services being provided in such states using such arrangement.

c.
The ILECs in whose calling areas the NXX codes have been assigned.

d.
The facilities, equipment and/or services purchased or lease by ICG from each ILEC to provide such “virtual NXX” arrangement, and whether such facilities, equipment and/or services are being purchased or leased from the ILEC pursuant to tariff, interconnection agreement or otherwise.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 7

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Please identify all facts circumstances and events that support ICG’s contention in its Application filed with the Missouri Public Service Commission on or about May 17, 2002, that it possesses the financial capabilities to provide services in the state of Missouri.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 8

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Do you contend that Fidelity is not entitled to originating, usage-based access charges from ICG for calls placed by Fidelity end-users to ICG’s ISP customers, where such ISPs’ servers are located outside the local calling area of the Fidelity end-user?  If so, please state all facts, circumstances and events that support such contention.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 9

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Do you contend that Fidelity is not entitled to transport charges from ICG for the transport of a call placed by a Fidelity end-user to a customer of ICG, to the point of interconnection with ICG (the “POI”)?  If so, please state all facts, circumstances and events that support such contention.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 10

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Does ICG, or any of its parents, subsidiaries or affiliates, have any ownership interest in any customer, or any parent, subsidiary or affiliate of any customer, to whom ICG intends to provide service in a Fidelity exchange?  If so, please identify the customer and the amount and nature of the ownership interest.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 11

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Does any ICG customer, or any parent, subsidiary or affiliate of any ICG customer, who will receive service in a Fidelity exchange, have any ownership interest in ICG, or any parent, subsidiary or affiliate of ICG?  If so, please identify the customer and the amount and nature of the ownership interest.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 12

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Has ICG agreed to provide service on an exclusive basis to any party over any portion of its network?  If so, to whom and where? and what services has ICG agreed to provide?

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 13

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Does ICG intend to deploy a switch, any switching functionality, a point of presence (“POP”) or any POI within Fidelity’s serving area?  If so, please explain.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 14

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


In the event that Fidelity’s switching or trunking facilities cannot meet ICG’s needs, presently or at some point in the future, is ICG willing to pay for the cost of upgrading such facilities?

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 15

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 


Does ICG intend to build out its own facilities or provide local dial tone service in Fidelity’s territory?

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

CASE NO. XA-2002-1079
FIDELITY TELEPHONE COMPANY

DATA REQUEST NO. 16

Requested From:
ICG Telecom Group, Inc.

Date Requested:

August 2, 2002

Information Requested: 

If ICG acquires an NXX for use in Fidelity’s Sullivan, Missouri, exchange, is it ICG’s intention that the NXX will reside in Fidelity’s Class 5 end-office switch or in an ICG-owned Class 5 end-office switch located in Sullivan or elsewhere?  If elsewhere, please explain.

Requested by:
Sheldon K. Stock

Information Provided:

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Fidelity Telephone Company requests the above data/information pursuant to Rule 4 C.S.R. 240.090.


The information provided to Fidelity Telephone Company in response to the above data request is accurate and complete, and contains no material misrepresentations or omissions based upon present facts known to the undersigned.  The undersigned agrees to immediately inform Fidelity Telephone Company if any matters are discovered which would materially affect the accuracy or completeness of the information provided in response to the above information.


Date Response Received:  ___________________________________


Signed By:  _______________________________________________


Prepared By:  ​​​​​​​​​​​​​​​​​​​​​​​_____________________________________________

EXHIBIT B

[By email from Carl Lumley to Sheldon Stock on August 8, 2002]

Sheldon, here are ICG's objections to Fidelity's data requests.

3.  ICG objects to DR 3 to the extent it seeks the identity of other

carriers from whom ICG might obtain facilities, equipment, and/or services

on the grounds that the information requested is irrelevant and the DR is

not reasonably calculated to lead to the discovery of admissible evidence.

4.b. ICG objects to DR 4B on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.

7.  ICG objects to DR 7 on the grounds that the request is overbroad and

responding would be unduly burdensome.  Further, the Commission does not

typically examine financial information regarding an application like the

instant one, hence the the information requested is irrelevant and the DR is

not reasonably calculated to lead to the discovery of admissible evidence.

The generic allegations in the Application do not alter the statutory and

regulatory standards for approval. Subject to the objection, ICG will

provide limited financial information under the terms and conditions of a

protective order.

8.  ICG objects to DR 8 on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.

9.  ICG objects to DR 9 on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.

10.  ICG objects to DR 10 on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.

11.  ICG objects to DR 11 on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.

12.  ICG objects to DR 12 on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.

14.  ICG objects to DR 14 on the grounds that the information requested is

irrelevant and the DR is not reasonably calculated to lead to the discovery

of admissible evidence.
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