
                         STATE OF MISSOURI

    PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 24th day of June, 2004.

In the Matter of the Petition for Arbitration
)

of XO Missouri, Inc. of an Amendment to an
)

Interconnection Agreement with Southwestern
)
Case No. LO-2004-0575
Bell Telephone L.P. d/b/a SBC Missouri
)


Pursuant to Section 252(b) of the 


)

Communications Act of 1934, as Amended
)

ORDER DISMISSING PETITION FOR ARBITRATION

On May 3, 2004, XO Missouri, Inc. filed its petition for arbitration with the Commission pursuant to the Telecom​munications Act of 1996 and Section 386.230 of the Revised Statutes of Missouri.
  The petition asks the Commission to arbitrate issues related to the amendment of XO Missouri’s existing inter​connection agreement with Southwestern Bell Telephone L.P. d/b/a SBC Missouri.  In its petition, XO Missouri states that SBC Missouri notified XO Missouri that SBC Missouri wanted to negotiate changes to the Interconnection Agreement to implement the requirements of the FCC’s Triennial Review Order and sought to negotiate changes to the existing Interconnection Agreement pursuant to the change of law provisions of that agreement.

The Telecommunications Act of 1996 provides that:

During the period from the 135th to the 160th day (inclusive) after the date on which an incumbent local exchange carrier receives a request for negotiation under this section, the carrier or any other party to the negotiation may petition a State commission to arbitrate any open issues.
 

On May 12, 2004, SBC Missouri filed a motion to dismiss the petition for arbitration because XO Missouri did not provide evidence that there was any request for negotiation.  On June 3, 2004, the Commission issued an order in which it instructed XO Missouri to file evidence showing a request for negotiations between itself and SBC by June 11, 2004.  On June 11, XO Missouri filed a response in which it simply referred the Commission to the documents attached to its petition, and providing no additional evidence of a request to negotiate. 

Those documents do not establish that there was ever any request for negotiations between SBC Missouri and XO Missouri, although other SBC ILECs did send such requests to non-Missouri affiliates of XO Missouri.  The letter of October 30 relied on by XO Missouri is addressed to NEXTLINK California, Inc., and not to XO Missouri.  The letter of November 20 is addressed to XO Communications in Columbus, Ohio, and not to XO Missouri.  Finally, the letter of November 26 was sent from XO Communications in Ohio to SBC-Industry Markets, also in Ohio.

The Commission is therefore without jurisdiction to consider XO Missouri’s petition for arbitration.
  As noted above, 47 U.S.C. Section 252(b)(1) establishes that a

request for negotiation is a prerequisite for a state commission to hear a petition for arbitration.  XO Missouri has not provided evidence of any request from XO Missouri to SBC Missouri or from SBC Missouri to XO Missouri, despite being ordered to do so, and therefore the Commission will dismiss the petition and close this case.

IT IS THEREFORE ORDERED:
1. That the petition for arbitration filed by XO Missouri, Inc. on May 3, 2004, is dismissed. 

2. That this order shall become effective on July 4, 2004.

3. That this case may be closed after July 5, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur

Mills, Deputy Chief Regulatory Law Judge
�All references herein to the Revised Statutes of Missouri (RSMo), unless otherwise specified, are to the revision of 2000.


� 47 U.S.C. Section 252(b)(1).  


� SBC Missouri raises additional grounds upon which it argues that the Commission should dismiss the petition:  that the request (if there was a request) was not timely made; and that any dispute between the parties should be addressed through the dispute resolution provisions of the agreement rather than through a petition for arbitration.  Because the Commission finds that no request for negotiation was made, it will not reach these arguments. 
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