
 

 

BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
Nexus Communications, Inc.,  
 
                                             Complainant, 
 
          v.  
 
Southwestern Bell Telephone Company, d/b/a 
AT&T Missouri, 
 
                                             Respondent. 
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) 

 
 
 
 
File No. TC-2011-0132 

 
 

MOTION TO COMPEL RESPONSES TO DATA REQUESTS 
DIRECTED TO NEXUS COMMUNICATIONS, INC. 

 
 COMES NOW Southwestern Bell Telephone Company d/b/a AT&T Missouri (“AT&T 

Missouri”) and, pursuant to Commission Rule 2.090(8) (4 CSR 240-2.090(8)), respectfully 

moves the Commission to compel Nexus Communications, Inc. (“Nexus”) to respond to certain 

of AT&T Missouri’s Data Requests which were directed to Nexus, and to which Nexus 

presented a relevancy objection.1  In support thereof, AT&T Missouri states as follows:  

 1. This motion seeks to compel Nexus to fully respond to six Data Requests to 

which it has objected.  Three (Data Requests 7, 8 and 9) are directed to the issue of whether, with 

respect to the promotions which are the subject of Nexus’s Complaint2 against AT&T Missouri, 

the end users for whom Nexus placed orders with AT&T Missouri claiming a promotional cash 

back credit were in fact qualified (or “eligible”) for the promotional credits.  Three others (Data 

Requests 13, 14 and 15) are directed to the issue of whether Nexus has passed on to its end users 

                                                           
1 In accordance with Commission Rule 2.090(8), undersigned counsel certifies that he has in good faith conferred by 
telephone with opposing counsel regarding the Data Requests which are the subject of this motion.  Nevertheless, 
differences on the matter remain between AT&T Missouri and Nexus, thus necessitating this motion.   A copy of the 
pertinent Data Requests and Responses thereto is attached to this motion, as Attachment A.  
2 Unless indicated otherwise, reference to Nexus’ “Complaint” shall mean Nexus’ First Amended Complaint. 
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the promotional credits which AT&T Missouri has already extended to Nexus (and whether 

Nexus will pass on to them any further credits it may obtain should its claims against AT&T 

Missouri prove successful).  For the reasons explained below, the Commission should issue an 

order compelling Nexus to fully respond to all of these Data Requests.   

(A) Summary of Argument 

 2. Data Requests 7, 8 and 9 are reasonably calculated to lead to the discovery of 

admissible evidence.  Nexus must prove that the end users for whom Nexus placed orders 

claiming a promotional cash back credit were actually qualified (or “eligible”) for the 

promotional credits.  Stated another way, Nexus cannot complain about what credit amount is 

owed it unless Nexus establishes that it is entitled a credit in the first place.  Data Requests 7, 8 

and 9 seek information directly pertinent to the extent to which Nexus is entitled to credits for all 

of the orders it placed.  Additionally, the Data Requests are reasonably calculated to lead to 

evidence relevant to an affirmative defense raised by AT&T Missouri to Nexus’ Complaint 

(which squarely contests Nexus’ qualification for credits), and thus, the request should be 

responded to for this separate reason.   

 3. Data Requests 13, 14 and 15 are likewise reasonably calculated to lead to the 

discovery of admissible evidence.  Whether Nexus has passed on to its retail customers the 

promotional credits AT&T Missouri has already provided to Nexus (and whether Nexus will 

pass on to any further credits) are considerations the Commission should take into account in 

making a reasoned decision consistent with the public interest and the purpose of resale 

discounts.  Nexus’s opposing view – that it is irrelevant whether Nexus chooses to pass on the 

credits or to simply pocket them – should be rejected. 
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(B) AT&T Missouri’s “Qualification” Data Requests (DRs 7-9) 
 
 4. During discovery, AT&T has sought to identify each promotion for which Nexus’ 

Complaint challenges the associated cash back credits and whether, with respect to each 

promotion, the orders placed by Nexus were placed on behalf of customers who actually 

qualified (or were “eligible”) for the benefits of the promotion.  Pertinent to this motion are the 

following three Data Requests: 

DATA REQUEST NO. 7: For each promotion identified in your response to 
Data Request No. 2,3 please describe the process, procedure or other mechanism 
Complainant used (or uses) to ensure that its requests to AT&T Missouri for cash-
back promotional credits complied (or comply) with all end user eligibility and 
other requirements for the respective promotion, and produce all documents in 
Complainant's possession, custody, or control referencing, referring or pertaining 
to each such process, procedure or other mechanism and/or the results thereof 
when applied to the respective promotion. 
 
DATA REQUEST NO. 8: For each promotion identified in your response to 
Data Request No. 2, please produce all documents in Complainant's possession, 
custody, or control which demonstrate or otherwise reflect that those end users to 
whom you offered the promotion were eligible and qualified for the promotion 
based on the criteria stated in the promotional tariff’s terms and conditions, 
including but not limited to (a) notes prepared regarding conversations had 
between you (or your representative(s)) and end users, and (b) documents 
provided to you (or your representative(s)) by end users. (emphasis added).  
 
DATA REQUEST NO. 9: For each promotion identified in your response to 
Data Request No. 2, please produce all documents in Complainant's possession, 
custody, or control which demonstrate or otherwise reflect that those end users to 
whom you offered the promotion were not eligible and qualified for the 
promotion based on the criteria stated in the promotional tariff’s terms and 
conditions, including but not limited to (a) notes prepared regarding conversations 
had between you (or your marketing or sales representative(s)) and end users, and 
(b) documents provided to you (or your marketing or sales representative(s)) and 
end  users. (emphasis added). 
 

                                                           
3 Data Request No. 2 states: “Please identify each and every AT&T Missouri cash-back promotion to which the 
Complaint relates and the number of Nexus customers that Nexus believes qualified for each promotion identified.” 
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 5. Nexus provided no information or documents responsive to any of the requests.  It 

thus refused to provide any information or documents regarding whether the end users to whom 

Nexus offered the promotion were actually eligible and qualified for the promotion, or even 

whether Nexus had in place any processes, procedures or other mechanisms to ensure that its 

requests to AT&T Missouri for cash-back promotional credits complied with all end user 

eligibility and other requirements for the respective promotions.  Instead, Nexus objected to each 

as irrelevant and not calculated to lead to the discovery of admissible evidence.    

 6. Nexus’ relevancy objection lacks merit.  Nexus must prove that the end users for 

whom Nexus placed orders claiming a promotional cash back credit were actually qualified (or 

eligible) for the promotional credits.  Stated another way, Nexus cannot prevail on its claim 

about what credit is owed it unless Nexus also establishes that it is entitled to a credit in the first 

place.4  Information and documents regarding the matter are indeed calculated to lead to the 

discovery of admissible evidence.   

 7. In any case, even on its own terms, Nexus’ objection is without merit.  Nexus 

does not quarrel with the proposition that the orders it placed must be valid.  Instead, Nexus 

argues that AT&T Missouri has somehow already acknowledged their validity: 

[T]he amounts Nexus seeks are tied to orders for services subject to promotions 
which have already been acknowledged to be valid and paid in part by AT&T. 
The issue is thus not one of attempting to identify orders qualifying for a 
particular promotion, but rather the issue is one of underpayment for orders 
previously acknowledged as qualifying.  While there are other orders disputed on 
grounds of eligibility, those orders whose eligibility were disputed are not a part 

                                                           
4 Cf., Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 
96-98, First Report and Order, 11 FCC Rcd 15499 (1966) (“Local Competition Order,”), para. 959 (noting, in 
connection with discussion of Section 251( c)(4)(B), 47 U.S.C. Section 252(c)(4)(B) and “cross-class selling,” that 
“[t]here is a general consensus among incumbent LECs, IXCs, and others that resale of residential service should be 
limited to customers eligible to take such service from the incumbent LEC.”). 
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of this case; they were purposefully left out of the present case by Nexus in order 
to simplify the issues presented to the Commission for resolution. (emphasis 
added; original emphases removed).5 
 

 8. There is no proof or evidence in the record of this case (much less a Commission 

finding) that AT&T Missouri has admitted (much less “acknowledged”) the validity of any of the 

orders which are the subject of the Complaint.  Moreover, no such inference can be drawn 

simply because AT&T Missouri merely provided Nexus a credit on the basis of Nexus’ having 

placed a “promotion code” on its service order.6  Consequently, the Data Requests remain 

relevant to an issue presented by the Complaint, and Nexus should be required to respond to 

them fully.  

 9. Moreover, the Data Requests are relevant to the case for an entirely separate 

reason.  AT&T Missouri has submitted an affirmative defense stating that “[t]he First Amended 

Complaint is barred and/or relief thereunder limited to the extent that Nexus and/or its end users 

failed to meet the terms and conditions of eligibility and/or qualification to receive the benefits 

of the promotional offers associated with the telecommunications services resold to Nexus.”7  

AT&T Missouri’s Data Requests are not merely reasonably calculated to lead to the discovery of 

admissible evidence regarding this affirmative defense; rather, the information requested is 

directly relevant to the affirmative defense.  Thus, for this separate and independent reason, the 

Commission should order that Nexus fully respond to each of the Data Requests.   

                                                           
5 Nexus’ Objection to Data Request No. 7 (which was also incorporated by reference into its Objection for Data 
Request Nos. 8 and 9).  
6 Nexus’ Objection to Data Request No. 8. 
7 See, Answer and Affirmative Defenses of Southwestern Bell Telephone Company d/b/a AT&T Missouri to the 
First Amended Complaint of Nexus Communications, Inc., filed May 24, 2011.  
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 10. Such an order would be especially appropriate in light of two other 

considerations.  First, Nexus argues that AT&T Missouri need not pursue this discovery because 

Nexus had already winnowed disputed orders out of its case.  As Nexus put it, “While there are 

other orders disputed on grounds of eligibility, those orders whose eligibility were disputed are 

not a part of this case; they were purposefully left out of the present case by Nexus in order to 

simplify the issues presented to the Commission for resolution.” (emphasis added).8  Nexus’ 

assertion that it has left these orders out of the case should not be simply assumed or taken for 

granted; on the contrary, it may be challenged and is an appropriate area of inquiry through 

discovery. 

 11. Second, in its responses to AT&T Missouri’s Data Requests, Nexus indicated) 

that the principal promotion challenged by the Complaint is the so-called “Movers” promotion.  

The “Movers” promotion, begun in 2008 and discontinued in late 2010, provided either a $50 

bill credit or reward card to certain qualifying (or “eligible”) customers.  Chief among other 

qualifying/eligibility requirements was that the customer had to “move” from one address to 

another.  That is, existing customers were required to transfer existing service to a new address, 

and new customers were required to purchase new local service at a new address.9  AT&T 

Missouri has voiced concern about the legitimacy of Nexus’ orders for this promotion.  For 

example, AT&T Missouri wrote Nexus on December 8, 2010, regarding the Movers Reward 

promotion, and asked for verifiable evidence that the end users for which Nexus had submitted 

service orders to AT&T Missouri had in fact moved. See, Attachment B hereto.  Nexus has not 

responded to this letter, thus declining the opportunity “to demonstrate that its promotion 
                                                           
8 Nexus’ Objection to AT&T Missouri’s Data Requests 7, 8 and 9.   
9 See, First Amended Complaint, Exhibit A, Accessible Letters CLEC07-374 and CLEC08-028. 
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requests have been submitted properly.” Id., at p. 1.  The Commission should now compel such a 

demonstration by granting AT&T Missouri’s motion.     

 12. For all these reasons, Nexus’ objections to each of Data Requests 7, 8 and 9 

should be rejected and Nexus should be directed to provide full and complete responses to them.  

(C) AT&T Missouri’s “Pass-Through” Data Requests (DRs 13-15) 

 13. When an AT&T Missouri retail customer qualifies for a discount, the discount is 

provided to the retail customer.  Nexus objected to discovery seeking to determine whether 

Nexus passes through to its own retail customer the discounts it obtains from AT&T Missouri, 

on the basis that the inquiry is irrelevant and not calculated to lead to the discovery of admissible 

evidence.  The Data Requests to which Nexus objected are:   

DATA REQUEST NO. 13: When Complainant receives a cash-back 
promotional discount from AT&T Missouri, how much (if any) of the 
promotional discount does Complainant pass on to its end user customers?  If any 
less than the full amount of the promotional discount is passed on, explain why 
the full amount is not passed on. 
 
DATA REQUEST NO. 14: Please describe the process by which Complainant 
passes amounts described in Data Request No. 13 on to its end user customers and 
produce all documents in Complainant's possession, custody, or control that 
reference, refer to or pertain to such process. 
 
DATA REQUEST NO. 15: If successful in this case, does Complainant intend to 
pass on to its end user customers any amounts recovered that represent additional 
promotional discounts?  If not, why not? 

 
 14. Nexus should be made to respond fully to these requests.  The Commission has 

jurisdiction of this matter pursuant to its authority under Section 252(e)(1) of the 

Communications Act of 1934, as amended, 47 U.S.C. Section 252(e)(1), in that the authority 

expressly granted to the Commission under this section to approve negotiated or arbitrated 
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interconnection agreements necessarily includes the power to interpret and enforce such 

agreements.10  Section 252(e)(2)(A)(ii) requires that implementation of an interconnection 

agreement be “consistent with the public interest,” and whether Nexus passes through discounts 

or simply pockets them goes directly to whether the public is served by such conduct.     

 15. CLECs such as Nexus are afforded resale discounts in large part so that they may 

have a meaningful opportunity to compete with incumbent LECs, accomplished by their end 

users ultimately benefitting from the discount.11  It is a fair question as to whether Nexus’ 

opportunity to compete has been at all compromised if the facts are that it simply keeps, and does 

not pass through, the credits it receives from AT&T Missouri, while AT&T Missouri extends 

credits to its own end users. 

  WHEREFORE, AT&T Missouri respectfully requests that the Commission grant 

its Motion to Compel, that it order Nexus to respond fully to each of Data Requests 7, 8, 9, 13, 

14 and 15 by not later than fourteen (14) days following its issuance of an order, and that it grant 

AT&T Missouri such other and further relief as may be just and appropriate under the 

circumstances.   

                                                           
10 See, Southwestern Bell Telephone Co. v. Connect Communications Corp., 225 F.3d 942, 946-47 (8th Cir. 2000).   
11 Cf., Local Competition Order, para. 956 (noting, in connection with discussion of the resale of below-cost and 
residential service, that “unlike the pricing standard for unbundled elements, the resale pricing standard is not based 
on cost plus a reasonable profit. The resale pricing standard gives the end user the benefit of an implicit subsidy in 
the case of below-cost service, whether the end user is served by the incumbent or by a reseller, just as it continues 
to take the contribution if the service is priced above cost. So long as resale of the service is generally restricted to 
those customers eligible to receive such service from the incumbent LEC, as discussed below, demand is unlikely to 
be significantly increased by resale competition.”).   
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     Respectfully submitted, 

SOUTHWESTERN BELL TELEPHONE COMPANY, 
D/B/A AT&T MISSOURI 

                   
  JEFFREY E. LEWIS   #62389      
  LEO J. BUB    #34326  

     ROBERT J. GRYZMALA  #32454 
           One AT&T Center, Room 3516 
           St. Louis, Missouri  63101 
           (314) 235-6060  
           (314) 247-0014 (Fax) 
           robert.gryzmala@att.com 
      
     Attorneys for Southwestern Bell Telephone Company, 
     d/b/a AT&T Missouri 
      

 
CERTIFICATE OF SERVICE 

 
 I hereby certify that copies of the foregoing document were served to each of the below 
by e-mail on May 27, 2011. 

  
 
General Counsel 
Kevin Thompson 
Colleen M. Dale  
Missouri Public Service Commission 
P.O. Box 360 
Jefferson City, MO  65102 
gencounsel@psc.mo.gov 
kevin.thompson@psc.mo.gov 
cully.dale@psc.mo.gov   
 

Public Counsel 
Office Of The Public Counsel 
P.O. Box 7800 
Jefferson City, MO 65102 
opcservice@ded.mo.gov 

Christopher Malish 
Malish & Cowan 
1403 West Sixth Street 
Austin, TX 78703 
cmalish@malishcowan.com 

Mark W. Comley 
Newman, Conley & Ruth, PC 
601 Monroe St., Suite 301 
Jefferson City, MO 65102  
comleym@ncrpc.com  
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