APPENDIX A

IN THE CIRCUIT COURT OF COLE COUNTY
STATE OF MISSOURI

STATE OF MISSOUR], exrel. |
MISSOURI-AMERICAN WATER
COMPANY,

- Relator,
v.

PUBLIC SERVICE COMMISSION OF
THE STATE OF MISSOURI,

Respondent. :

STATE OF MISSOURI -ex rel. PUBLIC
WATER SUPPLY DISTRICT NO. 1 OF .
ANDREW COUNTY, PUBLIC WATER SUPPLY
DISTRICT NO. 2 OF ANDREW COUNTY,

- PUBLIC WATER SUPPLY DISTRICT NO. 1 OF
BUCHANAN COUNTY, AND PUBLIC WATER
SUPPLY DISTRICT NO. 1 OF DEKALB
COUNTY, -

Relators,
V.

PUBLIC SERVICE COMMISSION OF
THE STATE OF MISSOURL,

Respondent.

STATE OF MISSOURY, ex rel.
. CITY. OF ST. JOSEPH,

Relator, -
V.

PUBLIC SERVICE COMMISSION OF
THE STATE OF MISSOUR],

Respondent.
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STATE OF MISSOURYI, ex rel.

PUBLIC COUNSEL Martha Hogerty, %
Relator ' ; ' |
v. | | | ; Case No. 00CV325218
PUBLIC SERVICE COMMISSION OF | 3
THE STATE OF MISSOURIL, )
- ‘. | Respondent. | | ; |
ORDER AND JUDGMENT

‘ These matters come before the Court as requests for review of the lawfulness and
reasonableness of certain portlons of the Report and Order issued by the Respondent, Mlssoun
Public Serv1ce Commission (“Commlssmn”) on August 31, 2000 in Cormmsswn Case No. WR-

) - 2000-281. The Court, having reviewed the record and the briefs presented and havmg heard the

arguments of eounsel, makes the following Findings of Fact, Concl_us.ions‘ of Law and Judgment:

i. | FINDINGS OF FACT | | |

1. Respondent Comm1ss1on is a state adm1mstrat1ve agency created and estabhshed
by the Missouri General Assembly to regulate water, sewer, gas, electric, telephone and steam
| heating utih'ties operating within the State of Missouri, pursuant to Chapters 386, 392 and.393
B RSMo‘(ZOO'O). The COmmiesion’s princtpal office is located at 200 Madi"snn Street, Jefferson
City, Cole County, Missouri 65101. |
o2 Relator .Missouri—Amexican Water Cornpany (“MA_WC”) is a Missouri
corporatlon duly organized and ex1stmg under the laws of the State of Missouri with its prmmpal_ |
otﬁce and place of busmess located at 535 N. New Ballas Road, St LOUIS Mmsoun 63 141

MAWC provides water service to the pubhc and, accordmgly, isa “Water corporation” and .



pubhc utility” as those terms are defined in scctlon 386.020 (5 8) and (42), RSMo (2000)

3. Relators Public Water Supply Districts Nos. 1 and 2 of A.ndrew County, Pubhc
Water Supply sttnct No 1'of DeKalb County, and Public Water Supply District No. 1 of
Buchanan County (“St. Joseph Area Water Districts™) are each pohncal subd1v151ons of the State
of Missouri. They are oustomers of MAWC and purchase water from MAWC for distribution
and resale to their own customers. |

4, Relator C1ty of St. J oseph, Missouri (“St Joseph™) is a: pohuca.l subdst:on
located in Buchanan County, stsow and receives water service from M_AWC

5. Relator Pubhc Counsel Martha Hogerty (“Public Counsel”) is demgnated by
statute “to fopresent and protect the 1nterests of the pubhc in any proceeding before or appeal |
;ﬁonl tho public éervico commission.” Section 386.710.2, RSMo (2000).

6.  In addition to MAWC, the St. J oséph Area Water Distriots, St. Joseph and the
Public Connsel, the Court granted status as Intervenors to the City of Joplin, Missouri (“Joplin™);
~ AG Processing Inc. a Cooperative, Wire Rope Corporation of America, Inc., Friskies Petcare
D1v1$1on of Nestle Inc., and the City of Rlver51de (“St. Joseph Industrial Intervenors”), and the
Cities of Warrensburg, St. Peters O’Fallon, and Weldon Spnng, Central Mlssoun State ‘
.Uni‘}ersity, Hawker Energy Pro.ducts Harmon Industries, In_c., Stahl Specialty Company and
Swisher Mower and Machme Company, | | |

7. ' The subject matters were: 1n1nated by the ﬁ]mg of the followmg

Date . o -Case No.
MAWC Petition for Writ of Review - 9/19/2000 . 00CV325014
St. J oscph Area Water sttncts o _
Petition for Writ of Review - 10/11/2000- 00CV325196



City of St. Joseph

Petition for Writ of Review - . 10/13/2000 - 00CV325206
Public Counsel : ' ~ .
Petition for Writ of Review - 10/18/2000 00CV325218

87 - Onl anuary 2, 2001, these matters were consolidated, fm“ purposes of bﬁeﬁng and
oral argument, with Case No. 00CV325014 designated as the lead case,

9. Two of the subjects for Which review is specifically sdught concermn the
" construction of a new St. Joseﬁh water treatment plant anére‘lated/ facilities (i.e. well field and
.pipeline) near St. J oscéh, Missouﬁ. The new plant and facilities were cbnsh%xcted at a total |
project cost of approximately $70 million. |

10.  MAWC’s old treatment plant was located in the flood plain, four miles nortﬁ ;)f
the city, adjacent to the nver Some parts bf the structure were over 100 years old, consti'uctiop
having begun on the old plant in 1881. The old plant was modified and renovated nunierbus
times after 1881. It drew its wa;ccr supply from the ri‘v'exj and'v‘vas, conse‘quentl};, subject to
interference by both high 'Water' and low w,ater-'conditions, Wﬁich conditions had caused the plant
'. to céase operations for fnultiplé day intervals twice since 1989.

11. = Thenew teatcnént plant is Jocated anve the ﬂoo"d'pla.in and draws its water from
wells, rather than ciirectly from thé Missouri River. The wells, whilé close enough to the
Missouri River th'at'they are.rechérged by it, are free from ceﬁain'public healtﬁ dangers posed by
river water. The new plént ié also largely automated and designed to operate with a minimum
- level of employees présent. | .

12.  John Young, P.E., the Vice—Presideﬁt of Engineeﬁng for the Americaﬁ Water
Works Service Company, testified in support of thé Company’s claim tﬁat the construction of £he
new treatment plant and related facilities was reasoﬁable and necessary, and that the costs
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essociated with the eonstruction were prudently incurred.
| 13 | Jim Merciel, P.E., an engi'neer'empmyed by the Staff of tlre Commission, testified

that it would have been imprudent for the Company‘ to renovate the old plant, and olso testified |
that the costs associated with the new treatment plant and related facilities Wer‘e'prudenﬂy.
incurred. |

14.  The Office of the Public Counsel presented the resﬁmony of Ted Biddy and the
St. Joseph Industrialv Intervenors presented:the testimony of Dr. Charles D. Morris. Mr. Biddy
- and Dr. Morris both testified rhat it was not necessary to construct a new treatment plarrt, and that
the old plant could have been prudently renovated Mr Biddy testified that this could be
accomphshed at a cost of $36.3 mllhon Dr. Morris testified that this could be accomphshed at a
cost of $40.3 million.. |

15. Wl.len'the new plént came on line, the old plant was reﬁred and taken out of
service, However, despite its age,ithe old plant was not fully depreciated. On‘tile day ’rhe old St.
. Joseph treatment plant was retired its book valrle (in\resnnent minus depreeiation) was | |
$2,832,906. it was additionally estimated that it would oost approximately $500,00Q to remove

rhe old St. Josei:h plaﬁt from service. o |

| 16. The new water treatrrrerrt plant, which the Compariy installed m tﬁe St. Joseph
D'istrict. after the last previous rate case, cost about $70 million. Other improvements that the
Company instailed in the other operating districts of the Company aﬁer the iast previous.rate, '
- case cost about $25 million. Thus, the new water treatment plant in the St. I oseph Drstnct |
consututed the vast majority of the new plant that the Company installed after its last rate case.
IL CONCLUSIONS OF LAW

17.  This Courf has jurisdiction end proper venue to determine whether the
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Comm1ssmn 5 Report and Order in Commlssmn Case No. WR-2000-281 is both lawful and
reasonable as reqmred by Section 386.510 RSMo (2000) "An order's Iawfulness turns on
whether the PSC had the statutory authonty to act as it did," and "when detemnmg whether the
'PSC's order is lawful, the appellate courts exercise um'estn'cted,F'inde:‘pex"xdens~ judgrnent and must
correct erroneous mterpretatlons of the law." State ex rel Mobzle Home Estates, Inc. v. Publzc
Servzce Comm n, 921 S.W.2d 5,9 ('Mo App. W. D. 1996). "The reasonableness of the PSC's
order depends on whether it was supported‘ by competent and substantial ev1denee upon the

. svhole record; Whether ‘it was arbinary,.eapneious, or unreasonable; or whether the PSC abused '
its discretion." State ex rel, Inter-City Beverage Co., Inc. v. Public Serv. Comm'n, 972 S.W.Zd

397, 401 (Mo. App. W. D 1998)
‘ A. - Decision to Construct the St J oseph Treatment Plant and Related Facilities
18. - The Commission found that MAWC’s decision to construct the new plant and
facﬂ1t1es was prudent. It stated that the “management of MAWC did use due dlhgence to
address all relevant factors and mformatlon known or avaﬂable to it When it assessed the
situation and reached the decision to build a new treatment plant and develop a new ground water
source of suppfy i St. J oseph. Consequenﬂy, the Commission must conclude that the decision
to build the new plant and related facilities was not imprudent.” (Report and Order, p. 45-46).
19. | The i’ublic éomsel attacks the lawfulness and reasonableness of the Report and |
Order of the Commission: as it relates to the .q‘uestion of whether MAWC’s construction of a new
neannenfc plant and related facilities in the St. Joseph area was pljodent.
20 No parcy challenged the Coanpany’s construotion methods, or the procurement
* methods it used in cOnstn%cting the new waser neaunent plant, or the reasonableness of the |
- amounts that it actually expended in building the new treatment plant at St. Joseph. That is, no
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party claimed that the Company actually carried out the construction in an imprudent mannen it
was only claimed that the decision to construct a new water treatment plant, instead ef reneveﬁng
the old plant, wes imprudent.
1. The credibility of a witness’s tesﬁmonyl is for the fact finder ro determine. Clark
V. Reeves, 854 'S.W.Zd 28 30 (Mo. App. W.D. 1993). The assessxnent of witnesses’ credibilrty is
. implicit in the fact—ﬁndmg process. Old Fonfress V. Myers 453 S.W.2d 692, 695 (Mo. App.
.W D. 1970). In this case, the fact—ﬁnder is the Comm1551on The evaluatlon of expert testimony
is left to the Commission, which “may. adopt or reject any or all of any witnesses’ testlmony.
State ex rel. Associated Natural Gas Co.'r).‘Public Service Cornnrissian, 706 S.W.2d 870, 880
(Mo. App. W D. 1985) | | |
22. -Commissioners can make ﬁndmgs on the credibility of a w1tness even if they
were not personally present when the witness tesnﬁed Ferrario v. Baer 745 S.w.2d. 193 198
~ (Mo. App. W.D. 1987) Comrmss1oners are required, by § 536 080.2 of the Admunsn‘anve
- Procedure and Revxew Act to either hear the evidence, read the full record including all the
- ev1dence or personally consider the portxons of the record cited or referred to in the arguments or
briefs. Kraus v. Director of Revenue, 935 S.W.2d 71,73 (1993) A commissioner who dec1des a
~ case after readxng the full record but without hearmg the evidence does not violate due process
‘ ~.;Bean v. Missouri Commzsszon on Human Rzghts 913 S.W.2d 419, 423 (Mo. App 1996)
A 23. When a utility seeks a rate increase, the burden of proving that costs and expenses
were prudently incurred is upon the Company. Section 393.15 0.2 'RSMo 2000.
24,  There is an initial presurnptlon, though, that momes expended for investment in
utlhty property were prudently mcmred. Southwestern Bell T elephone Co. v. Mzssourz Publzc
Servzce Commission, 262 U.S. 276, 289; 43 S.Ct. 544 (1923). West Ohio Gas Co. v. Public

7



Utilities Commission of Ohio, 294 U.S. 63, 72 55 S.Ct. 316, 321 (1935).

25. However, when some parucrpant other than the uuhty creates a’ - ‘serious doubt”
to the prudence of an expenditure, the utility has the burden'of dlspelhng those doubts and
proving the quesuoned expendrture to have been prudent Anaheim, Riverside, et al. v. Federal
Energy Regulatory Commission, 669 F.2d 799, 809 (D. C Cir. 1981). When substantial eV1dence
is introduced by the party against whom a presumption operates conh‘overting the presumed fact,
. then its exi.stence' or nonexistence is to be determined from the evidence, exactly as if no
presumption had ever been operative in the case. Michler v. Krey Packing Co., 253 S.W.Zd 136, .
140 (Mo. Banc 1952). | |

26, ~ The Comrmission addressed the St. J oseph Industrial Intervenors’ and Public |

Counsel’s evidence concernh:g relative costs in its conclusions. The St. J oseph Industrial
Intervenors’ witness on this issue was Charles D. Morris, Ph.D. The Public Counsel produced
Mr. Ted Biddy on this issue. The Comrmssmn found “the cost estimates of Mr. Blddy and Dr

Morris to not be credible” and further found that testimony of Biddy and Morris to “lack

credibility and to be unpersuasive,” Report and Order, p. 44.

27.  The Commission clearly stated its reasons for this conclusion as follows: 4
the Comn'ussion notes that Mr. Biddy was shown Aon cross -examination to be-
ineXperienced in the design of surface water treatment plants. Both Mr Bi‘ddy and
br Morris tvvere shown on cross -examination to hasre misunderstood ‘planning

and financial documents obtamed from the Company through discovery. Both Mr. -
‘Biddy and Dr. Morris relied on very rough and prehmmary cost ﬁgures which |

they used as a basis to criticize the far more detaﬂed estimates developed by

MAWC.



Report and Order, p. 44,

28.  The Coinmission further noted these items from the cross-examination of Mr.
Biddy and Dr Morris: | |

On cross-examination, Mr. Biddy admitted that he had never designed a
water treatinent pl_ant supplying public drmkmg water from a surface water
source. He had participated in the 1960s, as one of six design engingers, in the
desxgn and construction ofa large surface water plant that produced non-potable
water for mdustnal cooling. In 37 years of pracﬁce thJ.S was the extent of his .
experience with surface water treatment. He had not studled the soil conditions at
the old plant srte to determme whether or not a levee could be undermined.

- On cross- exa.mmation, Dr. Morns admitted that h1s figures represented
prehmmary cost estimates, based on expenenee rather than on detailed design and
engmeenng analysis. He admitted that any levee or ﬂood—prooﬁng work at the old
plant site would require detailed soil analyses n apparent contradiction to Mr.

Biddy’s position.
Report and Order, pp. 42-43.
. ' 29. ~ The Commission acted within its discretion in ﬁndmg that the testimony of Mz.
Biddy and Dr. Morxis was not eredible, and that the testrmony of Mr. Young and Mr. Merciel
was credible. See State ex rel. Assoczated Natural Gas v. Publzc Service Commzss:on, 37 S.W. 3d
287, 29:4 (Mo.App. 2000) (“Since the testimony of both experts was properly presented to the
Commission, it was up to the Commission to choose between the conflicting evidence presented
as to the propriety of including the cost_ of the storage gas in the new rate calculations. We will
| not seeond—guess that determination.” (Citations omitted)). N | |
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30.  The Commission deﬁerﬁiinéd that the parties vs"ho challenged the Company’s.
dcciéion to consﬁ'uct the new water tréau;lént plént failséd to create a serious doubt aé.to whether
_that &ecision was pfudent. The Commission’s decisioq was supported by éompetent and

‘substantial evidence on the record as a Whole. |
31.  Nonetheless, the Co.mmissi‘on' éxamined fhe Co@pmy’s,dccision under the
: reasénable-care—requiﬂng-dué-d_iligence standard, based on the circmnstahces that existed at the
time the challenged item occurred, including what the Company s management knew or should
have known, and determined that the Company had afﬁrmauvely shown that the Company s
decision to construct the new water treatment plant was prudent. |
32 The -Cémmigsion reasonably determined, based upon cbmpetént and substantial
' evidénce o.n the whole fecord that the Compansr’s decision té construct the new water treatment
| plant at St. Joseph was i)mdent. The Commissiofs ruling on thls issue was iawful and
reasonable. | |
B. i’x;emamfe Retirement
33. - MAWC alleges‘ that the Commission erred when it denied MAWC’S recovery of
depreéiation émounté associated with the retirement' of the old St. J qseph treatment plant because
such denial was unlawful and unreasonable in that it operates as a conﬁécation of private
- property and the Commission’s theory of “exuéordjnary subersessiop” is nét supported by
substantial a;nd competent evidence on the record. | o
34, ‘ Depreci:.iti'onv rates for rﬁiemaking purposes are ;et by the Commission, not the
utiiity, in an attempt to match ;:apitél ;ecovery with capital consumptién. See Re: D.epreciation,.
25 Mo.P.S.C. (N.S.) 331, 334, (1982). In this éasé, the past analysis has proved incorrect and.the
depreciation rates have failed to match capital recovery Wlth capital consumption. The o
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“premature ret]rement” issue in the Commrssmn s Report and Order concerned how to address
the undeprecxated mvestment for ratemakmg purposes in light of the constructlon of the new
treatment plant and related fac1ht1es.

35.  TheReport and Order stated that the Commissron denied MAWC recovery of
these amounts because ‘MAWC is permitted a reasonable return only on the value of i its assets -
actually devoted to pubhc service” (i.e. because the old plant is no longer used and useful) and
.because it deemed the retxrement of the old plant to be an “extraordinary supersession” basedi
upon State ex rel. Czty of St. Louis v. Public Service Com'n of Missouri, 329 Mo. 918, 941, 47

S.W.2d 102, 111 (1931). (Report and Order, p. 52).

36. A pubhc utlhty has been found by the Umted States Supreme Court to have a

right to the recovery of deprecxatxon expense:

’

‘Broadly speaking, depreciation is the loss, not restored by current Amainte.n'arlce,
"which is due to all the factors causing the ultimate retirement of the property. ‘
These factors embrace wear and tear, decay, inadeqt_.tacy, anti ‘obsolescence.
Annual depreciation is the loss which takes ptace in ayear. In determining
: reasonahle rates for supp‘lying pubhc Service; it is proper to inciude in the
'opemtmg expenses, that is, in the cost of producing the service, an allowance for
- consumption of capital in orcter to maintain the rntegﬁty of the investment in the
. service rendered. . |
" Lindheimer v. Illinois Bell T eleplrone Co.,292 U.S. 151, 167 (1934).
37.  The Missouri Supreme Court has conﬁrrhed this as follows: “A public utility is |
entitled to earn a rea30nab1e sum for depreciatiort of its property, inctuding necessary retirements,
| ordinary obsolescence andldiminishing usefilness which cannot be arrested by repairs . ...” |
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| City of St.‘Louis,i 47 SW.2d at 111.
1. Used and Useful d
| 38. A public utility receives bpth a “retmn'onff its reasonable invesﬁnents, as well as a
“reiurn of” its reasonable expenses. The Commission’s use of the used and useful basis for its
decision does not address the “return of” this. unrecovered investment.
39. As stated previeusly, any depreciation reserve deficiency 'remaining at the end of
~ the life of plant only remains because the Commission’s own depreciation rates have not
. accurate}y tracked the life of the plant. Allowmg the Comm1ssmn to then require that such
" amounts Wh1ch have been used in the service of the public to be “written off” a.nd not recovered’
is unlawful.
2. Extraordinary Supersessxon
40.. The Report and Order c1tes State ex rel. City of St. Louzs v. Public Servzce
" Commission, 47 S.W.2d 102, 111 (’Mo banc. 1931) for the proposition that the “abandonment of
property which is never replaced, but is superseded by anether instrumentality, as gas Jamps by .
electric lights, or By' ahoteer agency or company, is an extraordinary supersession.” The
Commission goes oﬁ to quote the Missoari Supreme Court as explaining that in these situaﬁons
the utilities’ “loss is ‘one of the hazards of the game”’ . | |
41. The Connmssmn s use of the “extraordmary supersessmn ’ exception’ to this nght
of recovery 1dent1ﬁed in City of St. Louis is mapphcable to the case at hand.
42.  The Report and Order does not differentiate between extraordmary supersession, i

and. “ordinary obsolescence,” the latter being accepted as a recoverable and necessary and proper

L' " Or, as it is sometimes described, the “extraordinary obsolescence” exception.
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part of the life of puhlic utility assets. Only limited situations constitute extraordinary

supersession and justify a denial of recouery. In this case, the decision fo remove the old St.

T oseph treatment plant from service was a natural e:ctenslon of the Contpany’s decision to

| 4 construct the new St Joseph treatment plant and .related facilities — a decision the Commission
found to be prudent . |

43. . Further, the old St. I oseph treatment plant was not “obsolete by reason of
scientific discoveries and inventions.” Water was not replaced by some other substance agency
or company, and the decxsron to use well water rather than river water as a source of supply is not
an example of technolog1cal innovation: The Comrmssmn s ﬁndmg that the Company’s decision
| to replace the old plant with a new plant was prudent is mconsxstent w1th the Comrmssmn 5
requirement that the Company forfeit its' unrecor/ered mveshnent in the old plant. -

44. . TIfno eonsideration is ntade for the net depreciation related to the old St. J o'seph
treatment plant MAWC wrll suffer a takmg or confiscation of its property m v101at10n of the
Fifth Amendment of the United States Constitution, apphcable to the States under the Fourteenth
Amendment, and Art. I, Sec. 26 of the Missouri Constitution. The record does not support the
Commission’s ﬁndiné/conclusion that the olcl St. T o‘s.eph treatrnent plant was the victim of
extJaordinary snpersession. . - |

- C. Single Tariff Pricing (“STP’;) V. District Speciﬁe Pricing (“DSP”)

45.  The Company provides water service to‘ seven separate districts, which are St.

. ».T oseph, Parkville, Jophn, Warrensburg, Mex1co St. Charles and Brunswick. None of these
seven dlstncts is mterconnected with any other district. That is, each district has its own L water
supp ly and distribution system, and no water is transmitted from one district to another.

46.  Single Tarff Pricing (‘,‘STP”) is a rate design lmeth_od under which the customers :
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‘ m any one district of a system with mulh'pie service areas, whether interconnected or not, pay for
their water use according to the same rate schedule as the customers in any other district of such
a system, regardless of whether or not there may be differences in the actual calculated cost of

~ providing the service to the various districts. |

47, Drstnct Specrﬁc Pricing (“DSP”), on the other hand isa rate design method under -
which different rate schedules are applied to the customers in each of the various drstncts of the
system based upon the separately determined cost of providing service in each district.

48. DSP and STP are drfferent pncmg policies used by regulators to deal with nsmg |
costs. The pnnc1pal theory that supports the use of DSP is that the costs that the utility incurs in
providing service to its customers should be bome, as nearly as possible, by the customers who
cause the costs to be incurred. The principal theory of STP is that the actual costs of service to
various customers will, in fact, be honioge‘nized as vdifferent systems and components are
up gaded or.replaced over tii:oe, and rhat in the meantime it is socially preferabie and equitable to
mitigate price ﬂuctuations among all customers. | | |

49, Apphcation of the STP method in this case would result in the customers in the
St. Joseph District bemg a beneﬁc1ary of this socral polity of cost mitigation. It would cause a
‘ substantially large proportion of the Company s costs that were expended to buﬂd the St. Joseph
,' treatment plant to be spread to customers who receive no beneﬁt from this plant.

50. | Under DSP the costs that are mcurred specifically by one of the Compa.ny s
districts are assigned to that district. In addition, the common costs that the Company incurs,
- Which are not Aspeciﬁ‘cally incurred by any one district, must be allocated among the operating

districts. | | |

51. The Commission determined that it would “»move away from STP and toward
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DSP.” Report and Order, p. 58. The Commission further clarified its decision in its Order of

Clarification issued September 12, 200.0; as follows:

MAWC must calculaté its revenue :requiremcnt se.pzi;ately for each of its seven
districts, as though eacﬁ were a stand—aloné water company, applying the
Commission’s Report and Order as ai:propriate. The Commission stafed in its
Report and Order that it “will move away from STP and foward DSP” because it
is clear, on the extensive record developed in this case, that the Joplin district wxll
produce surplus revenue. Staff 1s ;:on'ect in its suggestion that this surplus will be -
" used to aq:elioré.te the rate increase iinpac:t on _fhe other six districts. A portion of
the surplus, appfoxi;ﬁately $225,000, will 68 allocated as Staff suggésts tothe .
. Brunswick district so that rates there will not exceea the highest rates establishéci
in any other of the company’s- districts. ’fhe remaining $65‘5',OOO, will be allocated
among the other ﬁv¢ water disuicts; St. Joseph, Warrensburg, Parkville; Mexico,
and St. .Cha.rle.s, fcé ameliorate the increased revenue requiremep’; in each of these
districts. The allocation to each of these districts will bé in proportion to the
increase of the revenue requirement for each district over the amount of re\./enue'

_previously generated by that district.

52.

The Commission has broad discretion to set just and reasonable rates. Siate ex

rel. Utility Consumers Council v. Public Servz'ce Commission, 585 S.W.Zd 41, 49 Mo. Banc‘

1979); State ex rel. 'Capz‘tal City Wa;er Co. v. Missouri Public Service Commission, 850 S.W.2d

~ 903, 911 (Mo. App., W.D. 1993). "

53.

A “just and reasonable” rate is one that covers the cost of service and a reasonable

return on assets dedicated to public use, and no more. State ex rel. Washington University v.
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Public Service Commission, 308 Mo. 328, 344-345,272 S.W. 971, 973 (Mo. Banc 1923).

54.  Itis not methodology or theéry, but the impact. of thg rate order that counts in
.determining whether rates are juét, reasonable, lawful, and nondiscriminaﬁng. State ex rel.

4 'Assocz'ated Natural Gas Co. v. Public Service Commission of Missouri, 706 S.W.2d 870, 879
(Mo. App., W.D. 1985). |

s, The Coxﬁmission is not requiréd in this case or in any given case to adopt either a
a systemwide rate strﬁcuire, such as STP, or a local unit rate structure; such as DSP. Nor must an
expense item under a systemwide rate structure necessarily be spread over the entire system,
regardless of the nature of the item involved. The Commission is'also ﬁ'ée to adopt a “h&brid
~ system,” or a “modiﬁéd systein,”' under Wthh certain eipense items are passed on to customers
ona S};stemwide base, and other expense items are passed on to customers on a lécal umt basis.
" The Comﬁnission may allocate and treat costs in the way 1n which, in the Commission’s
judgrﬂenﬁ '.the rhost just and s,oﬁnd result is reached. State ax rel. City of West Plains v. Publié
Service Commission, 310 S.W.2d 955, 933 (Mo. Banc 1958). .

56 The Céinmission’s decision to “moye away from STP and foward DSP” was
reasonably cz_ﬁculated to allocate the Company’s c;,ost of proﬁﬁng a service to the customer who
caused the service, and was suppqrted by competent and subsfantiai evidem;e based on the whole
recofci. This resulted in just and reasoﬁable rates for each of the Company’s operating distri‘cté.

57.  Additionally, .as to this issue, the Comﬁﬁssion has based its ﬁndiﬁgs of fact on the
compé-tént evidence put before it at tﬁe heari;lg; and mad;a conclusions of lavs; based on tﬁose |

findings.

58.  The Commission’s decision to move away from STP and toward DSP was lawful

and reasonable.
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D..  Class Rate Desngn Issue

- 59. The Staﬂ' advocated the use of the “Base-Extra Capac1ty’ rnethod of allocanng the
Company% cost of service among the various classes of customers that the-Company serves,
~ such as residential, conam'ercial and industrial customers. The Staff of the Commission provlded .

an expert witness who apphed the Base-Extra Capacity method on a dmtnct specific basis.

60.  The principal purpose of the Base-Extra Capac1ty (or “BXC”) method is to
allocate the Company’s costs so that the costs are borne, as nearly as possible, by the customers
who cause the costs to be mcurred. The Commission concluded "that Staff’s class cost of service
study, developed using the BXC method, is the appropnate method by which to allocate costs

among customer classes in each district to desxgn rates by wlnch to recover appropnate revenues

within each dlStI'lCt.” Report and Order, p 61.

61.  The Commission’s decxs1on to adopt the Staﬂ’ ] cost—of—servme study, which was
developed using the Base-Extra Capac1ty method was reasonably calculated to allocate the
Company’s cost of providing a service to the customer who caused the cost, and was supported
hy competent' and suhstantial evidence based on the whole record. Also, as to this issue, the
Commission’s findings of fact set out the basic facts from which it reached its ultimate
conclusion. | | | |

62. The Commission’s decision to allocate costs based upon the Base-Extra Capacity
l method, which resulted in fair. and reasonable interclass rate.shifts, was lawfnl and reasonable.

K. Phase—In | | |

63.  The Commission dec1s1on in its Report and Order in Case No. WR 2000-281
concermng the issue of whether or not to “phase in” the anthonzed rate increase is not supported .
by adequate ﬁndings of fact and conclusions of law and, therefore, does not comply wlth the
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requirements of Sections 386 420 and 536.090 RSMo (2000) State ex rel. Noranda Alumznum

Inc. v. Public Servzce Commission, 24 S. W 3d 243 (Mo App WD. 2000)

NOW, THEREFORE, IT IS HEREBY ORDERED ADJUDGED AND DECREED

by the Court that this matter be: -

2)

b)

affirmed as to: the ruling that the decision to construct the St. Joseph treatment
plant and related facilities was prudent; tﬁe rﬂﬁg on the issue of single tariff
pricing v. dwtnct si:eciﬁc pricing; and, the ruling on the class rate design issue;
reversed as to the “premature retirement” issue and remanded to the Public
Service Commission for further proceedings coﬁsistent with this opinion; and,
revex.'s..ed as to the ‘;phase-in” issuq and i’eman;ied to the Public Scrvice
Comuission Wﬁh instructions that the Commission make ﬁndings of fact and
concluswns of law sufficient to support a rcsolutxon of the phase—m issue in Case
No. WR 2000—281 and to perxmt the Court to detcrmmc whether such resolution
is based upon and supported by the competent and substantial ewdence on the

whole record in that case and is otherwise reasonable and lawful.

IT'.ISS‘O'.ORDERED: S B | U |
Date g‘*/;;/p/. ) %497%4,6—-_—}
? 1

- THOMAS J. BROWN ITI, Circuit Judge
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